
IN THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

________________________ 
 

NO. 10-1154 
 

UNITED STATES OF AMERICA, 
 

Plaintiff/Appellant, 
 

vs. 
 

ROMAN CAVANAUGH, JR., 
 

Defendant/Appellee. 
________________________ 

 
 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NORTH DAKOTA 

________________________ 
 

BRIEF FOR APPELLEE ROMAN CAVANAUGH, JR. 

________________________ 
 

      
Alexander F. Reichert 
(ND #05446)  
Reichert Armstrong Law Office 

       Attorney for Appellant 
       218 South 3rd Street 
       Grand Forks, ND 58201 
       (701) 787-8802 
      
      

 

Case: 10-1154     Page: 1      Date Filed: 04/26/2010 Entry ID: 3658336



 ii

TABLE OF CONTENTS 
 
TABLE OF CONTENTS .......................................................................................... ii 
 
TABLE OF AUTHORITIES .................................................................................... iv 
 
STATEMENT OF JURISDICTION.......................................................................... 1 
 
STATEMENT OF THE ISSUES............................................................................... 1   
 
STATEMENT OF THE FACTS ............................................................................... 1 
 
SUMMARY OF THE ARGUMENT ........................................................................ 2 
 
ARGUMENT ............................................................................................................. 2 
 
I. IT IS A VIOLATION OF THE SIXTH AMENDMENT AND DUE 

PROCESS CLAUSES OF THE UNITED STATES CONSTITUTION TO 
USE UNCOUNSELED TRIBAL COURT CONVICTIONS TO 
ESTABLISH AN ELEMENT OF 18 U.S.C. § 117(A).  MR.  
CAVANAUGH’S UNCOUNSELED TRIBAL COURT CONVICTIONS 
VIOLATE THE SIXTH AND FOURTEENTH AMENDMENTS OF THE 
UNITED STATES CONSTITUTION.  AS A CITIZEN OF THE UNITED 
STATES MR. CAVANAUGH IS ENTITLED TO THE PROTECTIONS 
OF THE UNITED STATES CONSTITUTION IN TRIBAL AND 
FEDERAL COURT ......................................................................................... 2 

 
  A. Cavanaugh’s right to counsel and due process were  

violated when he was denied counsel in Tribal court ..................................... 2 
 
 B.  The District Court was correct in holding that Tribal court  
 convictions based on the denial of appointed counsel cannot be  
 used as an element of Section 117(a) in Federal Court. .................................. 8 
 
II. IT IS A VIOLATION OF EQUAL PROTECTION TO DENY COURT  

APPOINTED COUNSEL TO INDIANS BASED ON THEIR RACE.  IT IS  
ALSO A VIOLATION TO USE UNCOUNSELED CONVICTIONS FROM 
TRIBAL COURT AS AN ELEMENT OF A FEDERAL OFFENSE .......... 16 

 

Case: 10-1154     Page: 2      Date Filed: 04/26/2010 Entry ID: 3658336



 iii

CONCLUSION ........................................................................................................ 18 
 
CERTIFICATE OF COMPLIANCE ....................................................................... 19 
 
CERTIFICATE OF SERVICE ................................................................................ 20 

 

Case: 10-1154     Page: 3      Date Filed: 04/26/2010 Entry ID: 3658336



 iv

TABLE OF AUTHORITIES CITED 
 

United States Supreme Court Cases 
 

Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995) ................................. 11,16 
 
Alabama v. Shelton, 535 U.S. 654 (2002) ............................................................ 4,16 
 
Argersinger v. Hamlin, 407 U.S. 25 (1972) ............................................................ 2,4 
 
Bridges v. Wixon, 326 U.S. 135 (1945) .................................................................... 9 
 
Burgett v. Texas, 389 U.S. 109 (1967) .................................................................... 12 
 
Custis v. United States, 511 U.S. 485 (1994) .......................................................... 11 
 
Duro v. Reina, 495 U.S. 676 (1990) .......................................................................... 7 
 
Gideon v. Wainright, 372 U.S. 335 (1963) .......................................................passim 
 
Johnson v. Zerbst, 304 U.S. 458 (1938) ................................................................. 3,6 
 
Lewis v. United States, 445 U.S. 55 (1980) ............................................................ 11 
 
Morton v. Mancari, 417 U.S. 535 (1974) ........................................................... 16,17 
 
Nichols v. United States, 511 U.S. 738 (1994) ........................................................ 13 
 
Sable Communications of California, Inc. v. FCC,  
492 U.S. 115 (1989) ................................................................................................. 10 
 
Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978) ................................................ 8 
 
Talton v. Mayes, 163 U.S. 376 (1896) ....................................................................... 7 
 
United States v. Ant, 882 F.2d. 1389 (9th Circ. 1989) ............................................ 8,9 
 
United States v. Lara, 541 U.S. 193 (2004) ............................................................... 7 
 
United States v. Tucker, 404 U.S. 443 (1972) ......................................................... 12 

Case: 10-1154     Page: 4      Date Filed: 04/26/2010 Entry ID: 3658336



 v

 
 

 
Statutes 

 
18 U.S.C. § 3731 ........................................................................................................ 1 
 
28 U.S.C. § 3731 ........................................................................................................ 1 
 
18 U.S.C. § 117(a) ............................................................................................passim 
 
8 U.S.C. § 1401(b) ..................................................................................................... 2 
 
18 U.S.C. § 922(g)(9)................................................................................................. 9 
 
25 U.S.C. § 3651 ........................................................................................................ 4 
 
 

Miscellaneous 
 
Rule 404(b) ................................................................................................................ 8 
 
 
 

 
 

Case: 10-1154     Page: 5      Date Filed: 04/26/2010 Entry ID: 3658336



 1

STATEMENT OF JURISDICTION 
 

Mr. Cavanaugh does not dispute the Statement of Jurisdiction in the 

Government’s Brief except to state that he believes this Court’s jurisdiction is 

based on 18 U.S.C. § 3731 as opposed to 28 U.S.C. § 3731 cited in the 

Government’s Brief. 

STATEMENT OF THE ISSUES 

 Mr. Cavanaugh agrees that the issue in this case is: 

 Whether the Sixth Amendment or due process clause bars the use of 

uncounseled tribal court misdemeanor convictions for which imprisonment was 

imposed to prove an element of the recidivous domestic assault offense prescribed 

by 18 U.S.C. § 117(a).  Mr. Cavanaugh believes the most pertinent cases are: 

Gideon v. Wainright, 372 U.S. 335 (1963) 

STATEMENT OF THE FACTS 

 Mr. Cavanaugh does not dispute the relevant facts contained in the 

Government’s Brief, however, there is significant law and argument contained in 

the Statement of the Facts which are addressed in Mr. Cavanaugh’s argument 

below.   
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SUMMARY OF THE ARGUMENT 

 As a citizen of the United States, Cavanaugh’s tribal court convictions were 

unconstitutional on the ground that the tribe failed to provide him appointed 

counsel while he was indigent. See Argersinger v. Hamlin, 407 U.S. 25 (1972). 

 Additionally, whether or not these tribal court convictions were invalid in 

tribal court, their use in United States district court as an element of a federal 

felony is unconstitutional under the Sixth and Fourteenth Amendment to the 

United States Constitution.   

 It has been 86 years since Indians became citizens of the United States and 

47 years since Gideon v. Wainright, 372 U.S. 335 (1963).  It is time to stop treating 

Indians like second class citizens and give them the right to court appointed 

counsel. 

ARGUMENT 

 I. IT IS A VIOLATION OF THE SIXTH AMENDMENT AND DUE 
PROCESS CLAUSES OF THE UNITED STATES CONSTITUTION TO 
USE UNCOUNSELED TRIBAL COURT CONVICTIONS TO ESTABLISH 
AN ELEMENT OF 18 U.S.C. § 117(A).  MR. CAVANAUGH’S 
UNCOUNSELED TRIBAL COURT CONVICTIONS VIOLATE THE 
SIXTH AND FOURTEENTH AMENDMENTS OF THE UNITED STATES 
CONSTITUTION.  AS A CITIZEN OF THE UNITED STATES MR. 
CAVANAUGH IS ENTITLED TO THE PROTECTIONS OF THE UNITED 
STATES CONSTITUTION IN TRIBAL AND FEDERAL COURT. 

 
A. Cavanaugh’s right to counsel and due process were violated when he 

was denied counsel in Tribal court. 
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In 1924 Indians were granted citizenship in the United States. 8 U.S.C. § 

1401(b).  Since the enactment of this legislation, Indians have had full citizenship 

and have the right to be treated as any other citizen of the United States.  Congress 

has never passed legislation which specifically sought to limit the full rights and 

obligations of Indians as citizens. 

In Johnson v. Zerbst, 304 U.S. 458 (1938) the Supreme Court found that 

where a defendant has not waived his right to counsel including court appointed 

counsel, the court is without jurisdiction and any judgment of conviction would be 

void.  This case points out the importance of the constitutional right to counsel 

saying:  

The Sixth Amendment stands as a constant admonition that if the 
constitutional safeguards it provides be lost, justice will not “still be 
done.”  It embodies a realistic recognition of the obvious truth that the 
average defendant does not have the professional skill to protect 
himself when brought before a tribunal with the power to take his life 
or liberty, wherein the prosecution is presented by experienced and 
learned counsel.  That which is simple, orderly and necessary to the 
lawyer, to the untrained layman may appear intricate, complex and 
mysterious.  Consistently with the wise policy of the Sixth 
Amendment and other parts of our fundamental charter, this Court has 
pointed “…the humane policy of the modern criminal law…” which 
now provides that a defendant “…if he be poor…may have counsel 
furnished him by the state…not infrequently…more able than the 
attorney for the state.”   
 

Id. at 462-463 (citations omitted). 
 

In 1963, the landmark case of Gideon v. Wainright held that indigent 

defendants were entitled to counsel paid for at public expense in felony cases.   
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In 1968 Congress passed the Indian Civil Rights Act which afforded Indian 

defendants most of the constitutional rights given to American citizens in other 

forums.  Absent from the Indian Civil Rights Act was the right to counsel.  At the 

time of its enactment this was the proper state of the law.  As tribal courts have 

misdemeanor jurisdiction, Gideon did not provide lawyers for Indians in tribal 

court just as the Constitution did not provide for lawyers in any other misdemeanor 

prosecution in the United States.   

After the passage of the Indian Civil Rights Act the Supreme Court 

expanded the protections granted by Gideon to misdemeanors which resulted in 

actual imprisonment and finally to misdemeanors that included a suspended term 

of incarceration during probation. Argersinger v. Hamlin, 407 U.S. 25 (1972) 

(expanding Gideon to misdemeanors); Alabama v. Shelton, 535 U.S. 654 (2002) 

(expanding Gideon to cases involving suspended jail sentences).  Despite the 

United States Supreme Court expanding the right to court appointed counsel to 

misdemeanor cases, the Indian Civil Rights Act was never amended to reflect this 

change.  In the 38 years since the Argersinger decision, no federal court has taken 

up the issue of whether Indians in tribal court are entitled to court appointed 

counsel.   

Congress itself has recognized the problems created by the lack of adequate 

counsel in tribal courts.  In 25 U.S.C. § 3651 Congress found that “(8) there is both 

Case: 10-1154     Page: 9      Date Filed: 04/26/2010 Entry ID: 3658336



 5

inadequate funding and an inadequate coordinating mechanism to meet the 

technical and underlying needs of tribal judicial systems and this lack of adequate 

technical and legal assistance funding impairs their operation…(11) the provision 

of adequate technical assistance to tribal courts and legal assistance to both 

individuals and tribal courts is an essential element in the development of strong 

tribal court systems.”  These findings show Congress’s lack of confidence in the 

tribal court system.  It also shows their recognition of the importance of legal 

assistance to both the tribal courts and the individuals served by the courts.  Since 

the right to counsel only applies in criminal prosecutions there can be no more 

important legal assistance to individuals than the right to court appointed counsel.   

The protections provided by Gideon and the importance of its holding are 

well documented in Appellant’s Brief at page 28 and the importance of Gideon is 

further explained by this quote: 

That Government hires lawyers to prosecute and defendants who have 
the money to hire lawyers to defend are the strongest indications of 
the wide spread belief that lawyers in criminal courts are necessities, 
not luxuries.  The right of one charged with a crime to counsel may 
not be deemed fundamental and essential to fair trials in some 
countries, but it is in ours.  From the very beginning, our State and 
National Constitutions and laws laid great emphasis on procedural and 
substantive safeguards designed to assure fair trials before impartial 
tribunals in which every defendant stands equal before the law.  This 
noble ideal cannot be realized if the poor man charged with a crime 
has to face his accusers without a lawyer to assist him. 
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372 U.S. at 344.  This quote is very telling.  The importance of lawyers to due 

process cannot be denied.  Not only are lawyers critical for the fair administration 

of justice at the trial court level, they are equally important in collateral matters.   

The Government implies that if an Indian is dissatisfied with the outcome of 

the tribal court proceeding they could try to correct that before being charged with 

a Section 117 violation.  But, without a lawyer, a defendant could not know of or 

properly file a direct appeal or habeas corpus petition.  Even if a defendant knew of 

these rights and could follow the proper procedures to file for such relief, the 

denial of counsel likely resulted in waiver of other rights that make an appeal 

impossible to win.   

These pitfalls were well described in Johnson v. Zerbst: 

The “…right to be heard would be, in many cases, of little avail if it 
did not comprehend the right to be heard by counsel.  Even the 
intelligent and educated layman has small and sometimes no skill in 
the science of law.  If charged with crime, he is incapable, generally, 
of determining for himself whether the indictment is good or bad.  He 
is unfamiliar with the rules of evidence.  Left without the aid of 
counsel he may be put on trial without proper charge, and convicted 
upon incompetent evidence, or evidence irrelevant to the issue or 
otherwise inadmissible.  He lacks both the skill and knowledge 
adequately to prepare his defense, even though he have a perfect one.  
He requires the guiding hand of counsel at every step in the 
proceedings against him.”  The Sixth Amendment withholds from 
federal courts and all criminal proceedings, the power and authority to 
deprive an accused of his life or liberty unless he has or waives the 
assistance of counsel. 
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304 U.S. at 463. (citations omitted).  To paraphrase the Gideon quote -- a poor 

defendant needs a lawyer to realize the other noble ideals of our justice system. 

 The Government claims that the right to counsel for indigent defendants 

does not apply in tribal court because tribes act as separate sovereigns and the Bill 

of Rights does not apply to tribal governments.  However, the cases cited by the 

Government do not support the ultimate theory that Indians are not entitled to court 

appointed counsel.  In United States v. Lara, 541 U.S. 193, 209 (2004), the Court 

was addressing a double jeopardy issue and specifically did not address whether 

Lara was afforded due process due to the failure of the tribe to appoint counsel.  

The decision in Lara shows that at best for the Government the question of the 

validity of a tribal court conviction without counsel is still an open question.   

The government’s quotation from Duro v. Reina, 495 U.S. 676, 693 (1990) 

regarding applicability of the Bill of Rights to the tribe is part of the Supreme 

Court’s analysis but so is the recognition that Indians are full citizens of the United 

States. 495 U.S. at 692.  Duro was overruled by Lara and so its import in this 

analysis is questionable at best. 

 Talton v. Mayes, 163 U.S. 376 (1896) was cited by the Government and in 

Duro.  However, this case was decided 30 years before Indians became citizens of 

the United States.  The Government’s reliance on Talton shows the critical flaw in 

its analysis.  Tribes may be separate sovereigns but Indians are not separate 

Case: 10-1154     Page: 12      Date Filed: 04/26/2010 Entry ID: 3658336



 8

citizens.  While the government is free to enhance or relax restrictions on tribal 

governments because they are quasi independent sovereigns it cannot do the same 

to Indians.  Indians are not quasi citizens nor are their rights distinct or independent 

from other citizens of the United States.  As such, when they are before a court 

with the boundaries of the United States they have all the rights of any other 

citizen. 

 Finally, the Government relies on Santa Clara Pueblo v. Martinez, 436 U.S. 

49 (1978).  This is a civil case regarding employment benefits and suffers from the 

same fatal flaw pointed out above.  The focus of that case was on tribal powers not 

the rights of all Indians.   

 It is time to recognize Indians as full citizens of the United States and 

require court appointed counsel as Gideon and its progeny demand.  

B. The District Court was correct in holding that tribal court 
convictions based on the denial of appointed counsel cannot be used 
as an element of Section 117(a) in federal court. 

 
Should this Court decide that Cavanaugh’s tribal court convictions are valid 

under the Constitution, it should follow the district court’s rational and find that the 

use of these convictions as an element of 18 U.S.C. § 117(a) violates the Sixth 

Amendment and due process clauses of the United States Constitution.   

The district court found the analysis in United States v. Ant, 882 F.2d 1389 

(9th Cir. 1989) persuasive.  In Ant, an Indian defendant plead guilty in tribal court 
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without a lawyer.  In his subsequent federal prosecution for voluntary 

manslaughter, the Government tried to use his guilty plea and confession from 

tribal court.  The ninth circuit found that because the defendant was not provided 

court appointed counsel in the tribal court proceedings the guilty plea could not be 

used in federal court.  Id. at 1395 – 96. 

The district court noted that tribal court convictions may be permissible for 

the purpose of sentencing enhancement, impeachment or as evidence under Rule 

404(b).  But, the court was quick to point out that these ancillary matters differ 

greatly from the United States introducing the tribal court convictions as 

substantive evidence to prove an essential element of an offense. (Jt.App. 95.)  

Using a violation of the Sixth Amendment to support guilt for another offense 

would erode the very principles set forth in Gideon.   

The trial court also dealt with the difference between the current offense and 

18 U.S.C. § 922(g)(9).  The Government points to this statute because it evidences 

that Congress knew how to exclude misdemeanor convictions where the defendant 

was represented by counsel or knowingly and intelligently waived his right to 

counsel.  The Government then goes on to say that because Congress chose to 

leave this language out of Section 117(a) this shows Congress’s intent to allow 

uncounseled convictions to be used in Section 117.  Whether or not Congress 

intended uncounseled guilty pleas to be used in Section 117 prosecution is really 
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beside the point.  Regardless of Congress’s intent this statute is still 

unconstitutional as applied to Mr. Cavanaugh.  As the trial court pointed out 

Congress may not ignore constitutional rights in exercising its powers. See Bridges 

v. Wixon, 326 U.S. 135, 161 (1945) (noting Congress may not ignore resident 

aliens constitutional rights in exercise of its plenary power of deportation).  It is 

Congress’s power to enact laws but the constitutionality of those laws is left to the 

federal courts. Sable Communications of California, Inc. v. FCC, 492 U.S. 115, 

129 (1989) (parenthetical omitted). 

This analysis along with the next few sentences on page 23 of the trial 

court’s opinion dispenses with nearly half of the Government’s Brief.  The 

Government spends significant time addressing the major problems of domestic 

violence and general crime on Indian Reservations.  While this argument is 

compelling for Congress to act in this area, it must do so constitutionally.  That is 

to say it is probably a good thing for Congress to try and address the problems it 

has identified but in so doing it cannot circumvent the Constitution.  While it may 

be easy or more efficient to prosecute crimes absent the constitutional right to 

counsel that is not how America works.  The British were very effective at 

prosecuting crimes and our founding fathers specifically rejected their heavy 

handed methods in forming their new government.  The Constitution was drafted 

in order to protect the citizens from an over reaching government authority.  The 
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Constitution serves it highest purpose by providing a baseline of protections when 

Congress dispenses with these rights for the noblest of reasons.  While protecting 

Indians from domestic violence is a noble purpose the means to that end must 

include the right to court appointed counsel. 

The Government’s reliance on Lewis v. United States, 445 U.S. 55 (1980) is 

misplaced.  Lewis used the rationality test under the due process clause.  In doing 

so, the Court noted that these legislative restrictions on use of firearms are neither 

based on constitutionally suspect criteria nor do they tread upon any 

constitutionally protected liberties.  Id. at 65, fn. 8.  The statutory framework of 

Section 117(a) subjects only Indians to prosecution under this statute.  By singling 

out a single race of people this statutory enactment must be subjected to strict 

scrutiny. Adarand Constructors, Inc. v. Pena, 515 U.S. 200; 115 S.Ct. 2097; 132 

L.Ed. 2d 158 (1995).  Unlike the statute in Lewis, Section 117 is based on  

constitutionally suspect criteria and treads on constitutionally protected liberties.  

Because the statute singles out a single race and deprives that race of the 

constitutional right to counsel, it is easily distinguishable from statute in Lewis. 

The Government’s reliance on Custis v. United States, 511 U.S. 485 (1994) 

is also misplaced.  The holding in Custis is not applicable were there was a failure 

to appoint counsel for an indigent defendant.  That is exactly the facts of the case 

now before the Court.  That the Government tries to distinguish Custis from our 
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present case makes no sense.  Since Mr. Cavanaugh was denied an attorney the 

holding in Custis fully supports his position. 

Likewise, Burgett v. Texas, 389 U.S. 109 (1967) supports Cavanaugh’s 

argument in this case.  The statement on page 30 of the Government’s Brief that 

“Burgett is inapposite to the present case because it involved a violation of the 

constitutional right to counsel” only proves Cavanaugh’s point. 

The trial court relied on United States v. Tucker, 404 U.S. 443, 449 (1972) 

for the proposition that to permit a conviction that violates the Sixth Amendment to 

be used against a person to support guilt for another offense would “erode the very 

principle set forth in Gideon”.  The Government’s attempt to distinguish Tucker 

and Burgett is a shallow and transparent attempt to circumvent the Constitution.  

Both of these cases involve the violation of the right to counsel.  The Government 

does not dispute that there was no counsel they simply try and convince this Court 

that that violation is insignificant because it happened in tribal court.  The 

Government’s entire argument is premised on its proposition that the Sixth 

Amendment right to counsel does not apply in tribal court.  If this argument does 

not hold the Government’s entire argument fails.  Despite the importance of this 

argument it only covers two pages of the Government’s Brief.  See Appellant’s 

Brief page 23-25.   
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Following the Government’s argument in this case to its logical conclusion, 

Congress could allow the use of convictions from Canada, China or Iran as 

elements of a prosecution under Section 117(a).   

Another logical extension of the Government’s argument is that that because 

tribal court convictions are convictions by an independent sovereign they should be 

treated like a conviction from a foreign country.  Nothing in any of the federal 

statutes analyzed would allow a foreign conviction to be used as the element of a 

crime in the United States.  The more persuasive argument is that the principles of 

Gideon and its progeny control this case.  Cavanaugh’s right to court appointed 

counsel was denied in his three prior tribal court convictions, and therefore, these 

convictions cannot be used as elements of a federal prosecution.   

If Gideon is to mean anything and if its protections are as important as most 

understand it to be, then courts cannot ignore the impact of using an uncounseled 

conviction to create a crime where none existed before.  While Lady Justice may 

turn a blind eye to violations of the United States Constitution because they 

happened in a tribal court, surely the use of these second class convictions must 

offend her in a federal court in the United States.  The Government is not saying 

Gideon was not violated in these cases they are instead saying that Gideon does not 

apply.  There is a huge difference in this distinction.   
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It cannot be argued that the three convictions sought to be used in this case 

would not violate Gideon in any other court in the United States.  What the 

Government has really argued is that Congress in its supervisory role as the 

caretaker of a domestic dependant nation chose to keep this important 

constitutional protection from Indians in their best interest.  The Government has a 

unique obligation to Indian tribes and must act in the tribe’s best interest.  It is 

difficult to see how withholding a right which has been described as the very 

cornerstone of our criminal justice system is acting in the Indians’ best interest. 

As if that was not bad enough, the Government now wants this Court to put 

their stamp of approval on convictions which offend that very cornerstone of our 

criminal justice system.  While this Court may be able to ignore constitutional 

transgressions upon its citizens in a tribal court it certainly cannot do so in the 

federal district court.  Likewise, it cannot allow Congress to create crimes based on 

convictions which offend the Constitution. 

While there are permissible uses of tribal convictions in federal court, 

Section 117 goes beyond their historical use.  There is a difference between 

making someone a criminal and giving a criminal a stiffer sentence.  Cases cited by 

the Government and even Judge Erickson point out that tribal convictions can be 

used to enhance the punishment for someone already convicted of a crime. See 

Nichols v. United States, 511 U.S. 738 (1994).  This is radically different from the 
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purpose sought to be used by the Government here today.  While the sentencing 

guidelines do not allow criminal history points to be assessed for tribal court 

convictions, they do allow a court to find that a criminal history score is 

understated because of a significant tribal court record.   

In these cases, someone is not being prosecuted for a crime where none 

existed simply because of his tribal court record.  Instead, someone who has been 

found guilty of some offense is being treated more harshly because of his prior 

conduct which resulted in tribal court convictions.  It is the conduct not the 

conviction which is the focus.  Even in these cases the convictions themselves are 

not counted as criminal history points they are simply factored into all of the 

Defendant’s other conduct to show that this person deserves a harsher sentence.  

There is a big difference between making someone a criminal and giving a 

criminal a harsher sentence. 

The Nichols case cited by the government recognizes this difference and it 

explains it well: “reliance on such a conviction is also consistent with the 

traditional understanding of the sentencing process, which we have often 

recognized as less exacting than the process of establishing guilt”. 511 U.S. at 747  

It is this recognition that the government ignores.   
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II. IT IS A VIOLATION OF EQUAL PROTECTION TO DENY COURT 
APPOINTED COUNSEL TO INDIANS BASED ON THEIR RACE.  IT IS 
ALSO A VIOLATION TO USE UNCOUNSELED CONVICTIONS IN 
TRIBAL COURT AS AN ELEMENT OF A FEDERAL OFFENSE. 
 
 Indians are the only citizens of the United States who have separate criminal 

courts based solely on their race.  While there is a special relationship between the 

United States Government and Indians, this special relationship does not allow 

tribal courts to violate the holding in Alabama v. Shelton. 

 Section 117 is specifically designed to prosecute Indians and this makes it 

particularly troubling that Congress left out any language regarding uncounseled 

convictions.  When Congress seeks to treat one race different from another, that 

statute must pass strict scrutiny. Adarand Constructors, Inc. v. Pena, 515 U.S. 200; 

(1995).  To pass strict scrutiny the legislation must serve a compelling government 

interest and “must be narrowly tailored to further that interest”. Id. at 235.  While 

Section 117 may serve a compelling government interest, it is far from being 

narrowly tailored to further that interest.  Few if any would argue that there are not 

better ways to fight crime on the Indian reservations than to deny lawyers to those 

less fortunate.   

 The United States will likely counter that Morton v. Mancari, 417 U.S. 535, 

(1974) classifies Indians as a political distinction and not a racial distinction.  

Morton involved a suit by non-Indian employees of the Bureau of Indian Affairs 

seeking to overturn a law giving preference to Indian employees.  The Supreme 
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Court held that this preference was analyzed under a lower level of scrutiny 

because it was designed to help Indians.  The Court noted that striking down this 

law would put in jeopardy almost every benefit Congress had enacted for the 

Indian people.  It reasoned that the preference was not directed toward a racial 

group consisting of Indians but instead to a political preference.  Id. at 554 (Fn 24).  

Mr. Cavanaugh’s case is distinguishable from Morton in that it involves a 

detriment not a benefit to him.  This detriment is a violation of his rights under 

Gideon and result in his loss of liberty.  Furthermore, Section 117 does not limit 

itself to some political classification of Indians, but instead, applies to the entire 

race.  For these reasons the lower standard in Morton is not applicable to this equal 

protection analysis.   

 This argument is very straight forward -- Cavanaugh is an Indian who was 

denied the right to counsel based on his race.  

 

 

 

 

 

 

 

Case: 10-1154     Page: 22      Date Filed: 04/26/2010 Entry ID: 3658336



Case: 10-1154     Page: 23      Date Filed: 04/26/2010 Entry ID: 3658336



Case: 10-1154     Page: 24      Date Filed: 04/26/2010 Entry ID: 3658336



Case: 10-1154     Page: 25      Date Filed: 04/26/2010 Entry ID: 3658336


	Appelle Brief Cavanaugh 10_1154 .pdf
	Scan f001



