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INTEREST OF AMICUS CURIAE AND 
 SOURCE OF AUTHORITY TO FILE  

 
 This brief is filed on behalf of a group of law professors who teach 

and write about American Indian law (American Indian Law Professors).  

The group includes authors of the leading casebooks in the area, as well as 

editors and contributors to one or more editions of the most commonly cited 

treatise, Felix Cohen’s Handbook of Federal Indian Law.  The interests of 

this group are in the orderly and coherent development of American Indian 

law doctrine in the federal courts, and in attempting to ensure that the 

difficult and often particularized contexts of individual disputes do not drive 

the law towards inconsistent and entirely ad-hoc decision-making.   

The American Indian Law Professors’ brief is filed in support of the 

position of the Environmental Protection Agency and the Navajo Nation to 

uphold the panel decision, and will focus on the appropriate legal test to 

apply in interpreting the “dependent Indian community” definition of Indian 

country in 18 U.S.C. § 1151(b).  The panel decision was correct to engage in 

a two-step analysis, first addressing the threshold question about the 

parameters of the relevant community, and then applying the Supreme 

Court’s two-factor test, announced in Alaska v. Native Village of Venetie 

Tribal Government, 522 U.S. 520 (1998), to determine whether the area was 
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a “dependent Indian community.”  The amicus American Indian Law 

Professors also support the panel decision’s conclusion that the Church Rock 

Chapter is a dependent Indian community, but that finding is fully supported 

by multiple parties and sources, including the EPA in its briefs and 

administrative decision below, the Navajo Nation in its various briefs, and in 

the Solicitor’s Opinion, and thus is not further discussed here.   

All parties have not consented to the filing of this brief, and the 

American Indian Law Professors therefore contemporaneously move for 

leave to file it.   

ARGUMENT 
 

I.   THE PANEL DECISION’S TWO-STEP APPROACH IS 
REQUIRED BY THE INDIAN COUNTRY STATUTE, 18 U.S.C. 
§ 1151(b), AND CONSISTENT WITH VENETIE. 

 

In the decision below, the panel took a two-step approach to 

determining whether Hydro Resources’ 160-acre tract of land (“Section 8”) 

falls within a dependent Indian community.  See Hydro Resources, Inc. v. 

EPA, 562 F.3d 1249 (10th Cir. 2009).  First, the panel asked a threshold 

question about the scope of its analysis.  What, the panel asked, constitutes 

the relevant “community” to be evaluated?  The panel applied this circuit’s 

“community of reference” test in order to answer that question, and found 
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that the Church Rock Chapter of the Navajo Nation comprised the relevant 

community.  Next the panel applied the Supreme Court’s two-factor test, 

announced in Alaska v. Native Village of Venetie Tribal Government, 522 

U.S. 520 (1998), for determining whether the Church Rock Chapter was a 

“dependent Indian community” under 18 U.S.C. § 1151(b).  The first 

Venetie factor requires the area in question to have been set aside by the 

federal government for the benefit of the tribal community.  Venetie, 522 

U.S. at 530. The second Venetie factor requires there to be continuing 

federal superintendence of the area.  Id.   

The panel’s approach is entirely consistent with Venetie, which 

articulated the two-factor test for assessing the existence of a dependent 

Indian community, but had no need to address the prior question regarding 

the scope of the community to be evaluated due to the particular context of 

that case.  Further, some threshold test for the appropriate scale of analysis, 

whether it is the “community of reference test” or some other, is not only 

consistent with Venetie, but required by the plain language and intent of 18 

U.S.C. § 1151(b) itself.  Despite some confusion in the post-Venetie cases, § 

1151(b) cannot be read to allow for an analysis that focuses solely on a 

particular patch of land.  An individual piece of property, whether, as here, a 

mine site, or, as in other cases discussed below, a strip of road, a bar, or a 
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golf course, is not a “community” within any commonly understood 

meaning of the term.  To undertake an analysis of whether an action occurs 

in a “dependent Indian community,” and not do violence to the statute, the 

court therefore must first determine the appropriate area, and then apply the 

Venetie two-factor test to discern whether the area supports a dependent 

Indian community. 

A.  Principles of Statutory Interpretation Require that “Dependent 
Indian Community” be Given Independent Effect Consistent with 
the Ordinary Meaning of its Terms. 
 
Section 1151 defines the term “Indian country” for the purpose of 

determining criminal jurisdiction, although courts have consistently used the 

statute as a jurisdictional prerequisite in the civil context as well.  See 

Pittsburgh & Midway Coal Mining Co., v. Watchman, 52 F.3d 1531, 1540 

(10th Cir. 1995) (citing to Decoteau v. District County Court, 420 U.S. 425, 

427 n.2 (1975)).  The statute includes three sub-sections, each of which 

should be given independent effect, consistent with core principles of 

statutory interpretation.  See Exxon Corp. v. Hunt, 475 U.S. 355, 369 n.14 

(1986) (rejecting interpretation that would result in statutory terms becoming 

“surplusage”). If § 1151(b), the “dependent Indian community” section, is 

interpreted to apply only to individual parcels of land rather than 

communities, as Hydro Resources urges, that section will be rendered either 
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redundant to the other sections of 1151, or meaningless. See Kungus v. 

United States, 485 U.S. 759, 778 (1988) (plurality opinion by Scalia, J.) 

(stating the “cardinal rule of statutory construction that no provision should 

be construed to be entirely redundant.”) 

The Indian country statute’s three sub-sections are as follows.  Section 

1151(a) applies to “all land within the limits of any Indian reservations . . . ” 

including all rights-of-way and patented lands therein.  Section 1151(c) 

includes “all Indian allotments” that are outside of reservation boundaries, 

including any rights-of-way running through those allotments.  Section 

1151(b) is the “dependent Indian community” provision.  What lands does 

1151(b) cover that are not already Indian country by virtue of §§ 1151(a) 

and (c)?  Section 1151(b) is not necessary for any lands within formal or 

informal reservation boundaries.  Those lands are Indian country pursuant to 

1151(a).  See Oklahoma Tax Comm'n v. Sac and Fox Nation 

508 U.S. 114, 123 (1993) (“Congress has defined Indian country broadly to 

include formal and informal reservations . . . .”) The Supreme Court has held 

that the term reservation also includes tribal trust lands set apart for tribal 

occupation and use.  See Oklahoma Tax Comm’n v. Citizen Band of 

Potawatomi Indian Tribe, 498 U.S. 505, 511 (1991); United States v. John, 

437 U.S. 634, 648-49 (1978).  Section 1151(a) therefore addresses not only 
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lands within treaty and executive order reservations, but also lands that are 

otherwise the equivalent of reservations by virtue of land status, tribal use, 

and congressional intent.  See Citizen Band of Potawatomi Indian Tribe, 498 

U.S. at 511; see also Cohen’s Handbook of Federal Indian Law 191 (2005 

ed.)   

Nor is 1151(b) necessary for any individual trust allotments outside of 

reservation boundaries.  Those are Indian country pursuant to § 1151(c).  

Sections 1151(a) and (c) therefore define as Indian country all lands, 

irrespective of status or title, within formal and informal reservations, and all 

individually owned parcels of trust lands (i.e. trust allotments) outside of 

reservation boundaries.   

What was Congress contemplating by adding the term “dependent 

Indian community?”  The answer must begin with the language of the 

statute.  See Ingalls Shipbuilding, Inc. v. Director, Office of Workers 

Compensation, 519 U.S. 248, 255 (1997); Moskal v. United States, 498 U.S. 

103, 108 (1990) (“In determining the scope of a statute, we look first to its 

language . . . .”) The dictionary defines community as “[a]n organized 

political, municipal, or social body; a body of people living in the same 

locality . . . .”  The New Shorter Oxford English Dictionary, Vol. I, 455 

(1993).  Thus as a matter of the text of the statute, this indicates an area with 
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a particular social and political identity rather than a parcel of land or strip of 

property. A plot, parcel, or strip of land, analyzed in isolation from its 

surroundings is not a “community,” let alone a “dependent Indian 

community.”   

Requiring dependent Indian community status to depend on the 

ownership of the particular piece of property where the action occurred 

“reads the word ‘community’ out of the statute.”  Cohen’s Handbook of 

Federal Indian Law 164 (2005).  It further renders § 1151(b) the functional 

equivalent of either § 1151(a), which applies to informal reservations, or § 

1151(c), which includes all Indian-owned allotments, whether they are part 

of a community or not.  As discussed in Section I.B., below, to the extent 

that cases indicate that they are analyzing solely the particular piece of 

property where an action occurred rather than the character of the 

community including and surrounding that property, they are either 

inconsistent with the statute, or they are eliding the threshold determination 

of the relevant community with the subsequent analysis of whether the 

community at issue is a dependent Indian one.  For courts to give 

independent effect to the “dependent Indian community” definition of Indian 

country, and to do so consistent with the plain meaning of the statutory 

provision, they must engage in some threshold determination of the relevant 
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community to be subject to the “dependent Indian” criteria announced in 

Venetie.   

B.   Venetie Does Not Address the Parameters for “Community.” 
 

In Venetie, the Supreme Court held that an area of 1.8 million acres of 

land owned in fee simple by the Native Village of Venetie was not a 

dependent Indian community, and therefore could not be considered Indian 

country for civil jurisdictional purposes.  See Venetie, 522 U.S. 520 (1998).  

Venetie announced that a two-factor test, rather than the multi-factored tests 

deployed by lower courts prior to the Venetie decision, should be applied to 

determine the existence of a dependent Indian community.  See id. at 530. 

Yet the Venetie Court had no reason to address the threshold question that 

the Hydro Resources panel was faced with.  The lands at issue in Venetie 

were the Native Village’s former reservation, an area “about the size of 

Delaware.”  Id. at 523.  The unique context where the question arose was 

Alaska, where a federal statute, the Alaska Native Claims Settlement Act, 43 

§ U.S.C. 1601 et seq. (ANCSA), drastically modified the status of Indian 

lands and Indian tribes from the model that existed, and exists still, in the 

lower forty-eight states.  ANCSA revoked the reservation status of all tribal 

lands (with one exception, the Annette Island Reserve) and extinguished all 

remaining aboriginal claims.  See Venetie, 522 U.S. at 524.  There was no 
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question, in other words, that the “community of reference” in Venetie was 

the Native Village of Venetie itself, and the boundaries of that community 

those of the former reservation.  One way to think about the question 

presented in Venetie, as the Supreme Court saw it, is to frame it the 

following way:  Can a tribal community that formerly satisfied the criteria 

for § 1151(a), but has since had their reservation expressly revoked, their 

lands removed from trust, and their dependent status explicitly modified by 

sweeping congressional legislation, now nonetheless be a “dependent Indian 

community” pursuant to § 1151(b)?  The Supreme Court answered the 

question in the negative, relying largely on what the Court construed as 

ANCSA’s overall intent to end the dependent status of tribes in Alaska:  

“With respect to the federal set-aside requirement, it is significant that 

ANCSA . . . revoked the existing Venetie reservation, and indeed revoked 

all existing reservations in Alaska . . . .”  Id. at 532.   

There is one sentence in Venetie that Hydro Resources takes out of 

context in support of their argument that a patch of land, rather than a 

community, should be the focus of analysis for the two-factor Venetie test.  

The Court was responding to the Native Village of Venetie’s argument that 

the superintendence requirement should be applied to the tribe, and not to 

the land: “[T]he Tribe argues that the term [dependence] refers to political 
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dependence, and that Indian country exists wherever land is owned by a 

federally recognized tribe.”  Id. at 530 n.5 (emphasis in original).  The 

Supreme Court rejected this argument on the grounds that it “ignores our 

Indian country precedents, which indicate both that the Federal Government 

must take some action setting apart the land for the use of the Indians ‘as 

such,’ and that it is the land in question, and not merely the Indian tribe 

inhabiting it, that must be under the superintendence of the Federal 

Government.”  Id.  (emphasis in original).  In stressing that the “land in 

question” has to be under federal superintendence, the Court was not making 

a statement one way or the other about the scope of land to consider when 

determining whether an area is a community.  Rather, the Court was 

emphasizing that Indian tribes do not carry their superintendence around 

with them, conferring it on every piece of property they might happen to 

own or have some interest in.  This makes sense; Indian country does not 

exist wherever tribes happen to go or be.   If a tribe bought an estate in 

Beverly Hills in fee simple and moved there, that would not convert that 

piece of property into a little patch of Indian country.  Or, even more 

obviously, if a tribe rented a summerhouse in Estes Park, that house would 

not be imbued with the tribe’s own direct federal relationship with the 

federal government and thereby satisfy the first Venetie factor for the 
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duration of the lease.  But the inverse is also true; an individual parcel of fee 

land owned by non-Indians and otherwise surrounded by tribal or allotted 

trust lands is not a non-Indian community unto itself.  The Venetie Court’s 

emphasis on the “land in question” contradicts Hydro Resources’ real 

objective, which is to have the court focus specifically on the status of the 

owner of a particular piece of land, rather than on lands in general that 

constitute the site of a community.  Hydro Resources’ argument thus 

actually parallels the one rejected by Venetie; the petitioners urge this court 

to adopt a rule that would allow the non-Indian owner of a particular piece 

of property to inoculate it from the character of the surrounding community.  

Just as Venetie rejected this argument in the context of a tribe urging that it 

could confer its status onto any piece of land, so too should this court reject 

Hydro Resources’ argument that a non-Indian owner of a mine site can 

extract its piece of property from the community surrounding it.   

The cases, both before and after Venetie, that grapple with the 

“community of reference” issue further support the two-step approach taken 

by the Hydro Resources panel.  Two cases from this circuit, Pittsburg & 

Midway Coal Mining Co. v. Watchman, 52 F.3d 1531 (10th Cir. 1995), 

decided before Venetie, and United States v. Arrieta, 436 F.3d 1246 (10th 

Cir. 2006), decided after, are particularly salient.  Both correctly embrace the 

Case: 07-9506     Document: 01018320940     Date Filed: 11/27/2009     Page: 14



 15 

approach adopted by the panel in this case of applying the “dependent Indian 

community” test to a community, not a piece of property.  As the court noted 

in Arrieta:  “We examine the entire Indian community, not merely a stretch 

of road, to ascertain whether the federal set-aside and federal 

superintendence requirements are satisfied.” 436 F.3d at 1250.   

The Watchman court engaged thoughtfully with the question of how 

to “answer the threshold question of the appropriate community to use.”  52 

F.3d at 1543.  First, the court canvassed the question of size, finding that 

large geographical areas, such as entire pueblos and sprawling Navajo 

chapters, and smaller ones, such as the 28.38-acre Reno Indian Colony and a 

single housing project in South Dakota, were of sufficient scale to be 

dependent Indian communities.  Id. (citing to United States v. Sandoval, 231 

U.S. 28 (1913) (Santa Clara Pueblo a dependent Indian community); United 

States v. Martine, 442 F.2d 1022 (10th Cir. 1971) (Ramah, New Mexico a 

dependent Indian community); United States v. McGowan, 302 U.S. 535 

(1938) (Reno Indian Colony a dependent Indian community); United States 

v. South Dakota, 665 F.2d 837, 843 (8th Cir. 1981) (housing project a 

dependent Indian community).  Watchman therefore concluded that “the 

existence of a dependent Indian community does not depend on the relative 

size of the geographical area.”  Watchman, 52 F.3d at 1543. 
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Rather Watchman discerned two “organizing principles useful for 

determining the community of reference” in the previous cases.  Id.  The 

first principle is essential, asking whether a “community” exists in the area 

in question.  Id. at 1543.  To zero in on the meaning of community, the 

Watchman court turned to the dictionary:  “‘Webster’s New Collegiate 

Dictionary (1975) defines a community as a ‘unified body of individuals . . . 

with common interests living in a particular area; . . . an interacting 

population of various kinds of individuals in a common location.’”  Id. at 

1544 (quoting Berry v. Arapahoe & Shoshone Tribes, 420 F. Supp. 934, 940 

(D. Wyo. 1976).)  Watchman then noted that a court that had applied this 

definition found that “a private resort inholding in the Wind River 

Reservation” was not a community.  Id. at 1544 (citing to Berry, 420 F. 

Supp. at 940.1 Watchman then elaborated that “[t]he common and ordinary 

meaning of community . . . connotes something more than a purely 

economic concern.  A community is a mini-society consisting of personal 

residences and an infrastructure potentially including religious and cultural 

institutions, schools, and emergency services, public utilities, groceries, 

                                                 
1 As Watchman noted, Berry was defining “community” to determine whether a “non-
Indian community” existed for the purpose of an exception to the regulation of alcohol in  
Indian country, pursuant to 18 U.S.C. §§ 1154, 1156.  Berry and other similar cases are 
equally persuasive in the context of § 1151(b), since the parameters and definition of a 
community are at issue in both contexts.   
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shops, restaurants, and the other needs, necessities, and wants of modern 

life.”  Watchman, 52 F.2d at 1544.   

The second organizing principle, according to Watchman, is to 

examine the relationship between the community in question and the 

surrounding area: “Second, dependent Indian community analysis focuses on 

the community of reference within the context of the surrounding area.” Id. 

at 1544.  What the court appeared to be interested in with respect to this 

factor was the extent to which the area surrounding the site in dispute could 

itself be considered the relevant community or not.  See id.  This discussion 

overlaps somewhat with the first inquiry into the existence of a community, 

yet it adds an additional precaution against the establishment of artificially 

created or defined boundaries.  Whether this is an entirely distinct 

organizing principle or a logical outgrowth of the first, it would be wrong to 

jettison a threshold inquiry into the existence of a community, which could 

itself include the “relationship to the surrounding area” aspect of the 

Watchman court’s analysis.  

Applying these principles, but in particular probing the question of 

whether a community existed or not, Watchman concluded that a mine site, 

analyzed in isolation from the area surrounding it, is not a community.  See 

Watchman at 1542-54:  “The South McKinley Mine does not exist in a 

Case: 07-9506     Document: 01018320940     Date Filed: 11/27/2009     Page: 17



 18 

vacuum.  Its workers must eat, sleep, shop, worship, and otherwise engage in 

life’s daily routines.”  Id. at 1545.  They must, in other words, look to a 

community for such activities.  Similarly, other courts have reached the 

following conclusions. A bar is not a community. United States v. Mazurie, 

419 U.S. 544, 549 (1975).  A golf course is not a community.  United States 

v. Mission Golf Course, Inc., 548 F. Supp. 1177 (D.S.D. 1982).  And, as 

mentioned above, a private resort is not a community.  Berry v. Arapahoe 

and Shoshone Tribes, 420 F. Supp. 934 (D. Wyo. 1976).   

 In United States v. Arrieta, the question was whether a county-

maintained public road running through the Pojoaque Pueblo was “Indian 

country” for the purpose of federal criminal jurisdiction.  See United States 

v. Arrieta, 436 F.3d 1246, 1247-48.  To address the issue, the court asked 

whether Shady Lane, the road in question, was “part of the Pojoaque Pueblo 

dependent Indian community.”  Id. at 1249 (emphasis added).  From this 

framing of the question, it is clear that the Arrieta court correctly assumed 

that the relevant “community of reference” was the Pojoaque Pueblo, not the 

strip of road itself.  See id. at 1250. The defendant argued that the strip of 

road was not part of the dependent Indian community, and the court 

therefore described the dispute as “whether Shady Lane can be classified as 

a ‘dependent Indian community’ when it is maintained by Santa Fe County 
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as a county road.”  Id. at 1250.  But this sentence should not be taken out of 

context from the preceding statements.  The Arrieta court was not harboring 

the misconception that the road, on its own, constituted a community.  While 

the court did not expressly recite the Watchman criteria to address the 

threshold question regarding what constitutes the community, it is evident in 

the Arrieta court’s analysis of the Venetie factors that the entire Pojoaque 

Pueblo, and not just the strip of road, is being analyzed.  First, the court 

addressed Venetie’s set-aside requirement:  “Shady Lane, as well as the 

other lands on which the Pojoaque Pueblo reside, was specifically set aside 

as Indian lands by the federal government.”  Arrieta, 436 F.3d at 1250 

(emphasis added).  The court therefore easily determined that the set-aside 

requirement had been met, notwithstanding that the strip of road itself was 

maintained by the county, open to the public, and surrounded on both sides 

by non-Indian lands.  See id.   

 Next, the Arrieta court turned to the second Venetie factor, which asks 

whether the community is subject to federal superintendence.  Again, the 

court’s scope of analysis is broader than Shady Lane itself.  The defendant 

urged that federal superintendence did not exist because the county 

maintained the road.  The court rejected this position, concluding that the 

“argument . . . too narrowly conceives the concept of federal 
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superintendence.  We examine the entire Indian community, not merely a 

stretch of road, to ascertain whether the federal set-aside and federal 

superintendence requirements are satisfied.”  Arrieta, 436 F.3d at 1250.  

Thus while Arrieta did not precede its discussion of the two Venetie factors-- 

federal set-aside and federal superintendence-- with an explicit threshold 

discussion about the appropriate community of reference, the court’s 

analysis repeatedly assumes that the entire Pojoaque Pueblo is the relevant 

community. 

 Hydro Resources and amici in support of their position rely on a case 

from another circuit, Blunk v. Ariz. Dep’t of Transportation, 177 F.3d 879 

(9th Cir. 1999), to support their argument that Section 8 itself—the proposed 

mine site—constitutes the relevant community to be evaluated for 

“dependent Indian community” status.  Blunk does not help the petitioners.  

To the contrary, Blunk supports the view that isolated patches of land do not 

constitute communities. At issue in Blunk was whether fee land owned by 

the Navajo Nation, but exterior to the Navajo Nation’s reservation 

boundaries, could be subject to the Arizona Department of Transportation’s 

billboard regulations.  A non-Indian had leased the land and erected 

billboards on it, but had failed to apply for a state permit to do so.  The land 

was 10 miles outside of the Navajo reservation’s boundaries, near the mid-
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sized off-reservation town of Winslow, Arizona.  The Navajo Nation did not 

participate in the case, and therefore did not present any evidence 

concerning federal set-aside or superintendence of the area in question.  See 

id. at 885 (Fletcher, J, concurring in the judgment).  In the absence of any 

facts supporting the conclusion that the island of Navajo fee land was either 

part of a larger Indian community, or itself supported an Indian community 

within its boundaries, the Blunk majority held that the parcels of land on 

which the billboard’s were located did not constitute a dependent Indian 

community under § 1151(b).  Id. at 883-84.   

II.   JURISDICTION BY LAND PARCEL UNDERMINES 
REGULATORY COHERENCE. 

 

The parties, and in particular the States in their amicus brief, argue 

that the panel’s approach to determining the existence of a dependent Indian 

community will make it difficult to regulate.  Jurisdiction, the States 

contend, typically requires bright line tests so that governments and 

regulated parties can tailor their actions accordingly.  See En Banc Amicus 

Curiae Brief of the States at 5-7.  It is understandable that the States would 

prefer to avoid protracted agency decision-making and subsequent litigation 

concerning the boundaries of their regulatory power.  Yet it is important not 

to be misled by the appeal of bright lines.  There are two serious problems 
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with the position that the States take in pursuit of jurisdictional clarity.  First, 

bright lines of the kind advocated by the States will result in a patchwork of 

environmental regulation over groundwater that undermines, rather than 

supports, jurisdictional coherence.  Second, the approach that the States 

advocate is inconsistent with the Indian country statute, 18 U.S.C. § 1151(b), 

which, as discussed above, applies at the scale of a community, not a strip of 

land.   

The States and Hydro Resources argue that the court should restrict its 

gaze to the boundaries of Section 8 itself for the purpose of determining 

whether a dependent Indian community exists.  See Id.; Petitioner’s 

Supplemental Brief Re: Rehearing En Banc at 10-14.  Looking solely to the 

parcel of land and not to the surrounding area will, the argument proceeds, 

result in clear jurisdictional lines, and the States, the EPA, and the regulated 

parties will avoid protracted disputes and negative consequences that follow.  

Yet the States’ gaze itself is unnecessarily myopic, as this case demonstrates.  

If the States’ approach prevails, there will be two different governments 

regulating Hydro Resources’ injection of chemicals into the same aquifer.  

Hydro Resources seeks to operate a uranium mine on two parcels of land 

within the Church Rock Chapter, the disputed Section 8 and the parcel 

adjacent to it, Section 17.  The EPA determined that Section 17, which is 
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held in trust by the United States for the Navajo Nation, was Indian country 

under 18 U.S.C. § 1151(a) (finding Section 17 to be an informal 

reservation).  See Hydro Resources, Inc. v. EPA, 198 F.3d 1224, 1249-1254 

(10th Cir. 2000).  Section 17 is therefore under the EPA’s jurisdiction for the 

purpose of the Safe Drinking Water Act.  Apparently that determination was 

not revisited in the panel decision, see Hydro Resources, Inc. v. EPA, 562 

F.3d at 1257 n.9 (noting the dispute about Section 17 in the prior 

proceedings, but not otherwise addressing it in the opinion) and is not being 

pursued in this en banc appeal.  If Hydro Resources prevails, there will be 

two jurisdictions, federal and state, regulating the same mining operation 

and the same aquifer.  The lines might be bright, but the regulatory scheme 

would be incoherent.  Natural resources, and groundwater in particular, does 

not follow surface property lines.  The EPA correctly considered the scale of 

a community to be the relevant one for regulatory purposes rather than the 

bright, yet irrelevant, lines of individual pieces of property.  

The scale of the aquifer, rather than of the piece of surface property, 

makes sense for another reason, one that further supports the EPA’s decision 

and the panel’s affirmation of it.  The people who will be affected by any 

contamination of the aquifer, or more optimistically any regulation that 

prevents contamination, are those in the surrounding area.  The surrounding 
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area, as amply supported in the EPA’s record and the panel decision, is the 

Church Rock Chapter of the Navajo Nation, and 97% of the people who 

reside therein are Navajo, with the small remainder composed largely of 

non-Indians married to Navajos.  See Hydro Resources, 562 F.3d at 1255.  

The community affected by the regulation is a distinctly Navajo one.  If, in 

some rough sense, the EPA and the State have divided up their SWDA 

responsibilities between tribal communities and non-tribal communities, it is 

sensible from a regulatory perspective to uphold the EPA’s approach and the 

panel’s affirmation of it.  Moreover, the States’ concerns about regulatory 

uncertainty are overstated.  The very strong case, established in the EPA’s 

record below, for determining that the Church Rock Chapter is a dependent 

Indian community is not likely to be made in many other circumstances.  

This court should not make a fairly easy case for meeting the statutory 

definition of § 1151(b) into a hard one because of concern about weaker 

cases down the line.  To do so would create environmental regulatory 

incoherence in favor of pyrrhic jurisdictional clarity.   

III.   TRIBAL AUTHORITY OVER NON-INDIANS IS NOT AT 
ISSUE AND THE SEPARATE LINE OF CASES ADDRESSING 
TRIBAL POWERS SHOULD NOT BE ADDRESSED.   

 
 Hydro Resources argues that this court must consider the line of cases 

that addresses whether tribes have authority over non-Indians.  See 
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Petitioner’s Supplemental Brief at 25-28.  This is incorrect. The Supreme 

Court has separated the question of Indian country status from the question 

of tribal authority over non-Indians.  See Montana v. United States, 450 U.S. 

544, 565-66 (1981) (holding that tribes lack inherent authority over non-

tribal members on non-Indian fee lands within reservation boundaries unless 

non-Indian behavior falls within two exceptions).  Under the Supreme 

Court’s approach, whether an action occurs within Indian country is only the 

beginning of the analysis regarding whether the tribe has regulatory or 

judicial power over non-Indians.  See id.; see also Strate v. A-1 Contractors, 

520 U.S. 438, 454 (1997); Atkinson Trading Co. v. Shirley, 532 U.S. 645, 

652-53 (2001).  In each of the preceding cases, the Supreme Court held that 

the tribe lacked authority over non-Indians even though the actions giving 

rise to the disputes fell within the boundaries of Indian country as defined by 

18 U.S.C. § 1151.  Thus while the EPA has reasonably chosen to rely on the 

definition of Indian country contained in § 1151 for the purpose of 

determining its jurisdiction, that determination provides no similar resolution 

of the question of tribal powers. As the panel decision correctly concluded, 

there is no reason to “wander down the path” of the Supreme Court’s 

jurisprudence in the area of tribal authority over non-Indians.  Hydro 

Resources, Inc., 562 F.3d at 1265 n. 17.   
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CONCLUSION 
 

 The Indian Country statute relied on by the EPA includes “dependent 

Indian communities” as a separate category of lands over which the federal 

government may assert jurisdiction.  18 U.S.C. § 1151(b).  To give effect to 

the statute as a whole, consistent with the plain meaning of its terms, courts 

must ask the threshold question that the panel did in this case.  Communities, 

by ordinary definition, are not individual parcels of land, strips of road, or 

mine sites.  Communities, in short, are not constituted by property title or 

status.  Nothing in the Supreme Court’s decision in Venetie counsels against 

asking the threshold question concerning the area to which to apply 

Venetie’s two-factor test, a question that Venetie had no reason to address.   

 The very strong record below supporting the EPA’s and the panel’s 

conclusion that the Church Rock Chapter constitutes a dependent Indian 

community should provide some reassurance that a correct interpretation of 

§ 1151(b) will not result in massive confusion concerning the boundaries of 

federal and state jurisdiction.  To the contrary, the unique status and history 

of the Church Rock Chapter bolster the rationality of the EPA’s regulatory 

position, and highlight the importance of looking beyond the superficial 

appeal of bright lines in the environmental and groundwater contexts.  A 

decision upholding the EPA’s determination will do double duty; it will 
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affirm a coherent regulatory approach and avoid a counter-intuitive 

interpretation of a federal statute.  Finally, the court need not and should not 

be distracted by the separate line of cases addressing tribal authority over 

non-Indians.  Indian country status does not lead inexorably to tribal 

authority over non-Indians, and judicial restraint counsels against looking 

over that murky horizon.       

 Dated:  November 27, 2009  

    Respectfully submitted, 

    By s/ Sarah Krakoff                           

   On behalf of American Indian Law Professors 
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APPENDIX 
 

The law professors participating in this amicus brief specialize in American 

Indian Law.  Collectively, they have drafted many books and articles on 

topics directly related to this case.  Several are the authors of two of the most 

widely subscribed casebooks in the field, as well as editors and contributors 

to one or more editions of the leading treatise, Cohen’s Handbook of Federal 

Indian Law.  The names and contact information of the amici are below in 

alphabetical order.  Institutional affiliations are for identification purposes 

only, and do not indicate endorsement of any of the positions supported 

herein.   

Robert T. Anderson 
Associate Professor 
Director, Native American Law Center 
University of Washington School of Law 
W.H. Gates Hall,  Room 430 
Box 353020 
Seattle, WA  98195-3020 
 

Bethany Ruth Berger 
Professor of Law 
University of Connecticut School of Law 
Hartford, CT 06105 
 
Kristen A. Carpenter 
Associate Professor 
University of Colorado Law School 
401 UCB 
Boulder, CO 80309 
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Richard B. Collins 
Professor and Director, Byron R. White Center for the Study of American 
Constitutional Law 
University of Colorado 
401 UCB 
Boulder, CO 80309 
 
Philip P. Frickey 
Alexander F. & May T. Morrison Professor of Law,  
University of California at Berkeley School of Law, Boalt Hall,  
Berkeley, CA  94720. 

David H. Getches 
Dean and Raphael J. Moses Professor 
of Natural Resources Law 
University of Colorado Law School 
401 UCB 
Boulder, CO 80309 
 
Gloria Valencia Weber 
Professor of Law 
University of New Mexico School of Law 
1117 Stanford NE 
MSC11 6070 . 1 University of New Mexico 
Albuquerque, NM 87131-0001 
 
Charles Wilkinson 
Distinguished Professor 
Moses Lasky Professor of Law 
University of Colorado Law School 
401 UCB 
Boulder, CO 80309 

Case: 07-9506     Document: 01018320940     Date Filed: 11/27/2009     Page: 29



 30 

CERTIFICATE OF COMPLIANCE  
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