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 In State of South Dakota v. United States Department of the Interior, 423 F. 3d 790 (8th 
Cir. 2005), the state of South Dakota once again raised the unconstitutional delegation issue in 
challenging the decision of the Secretary of the Interior, acting under the new regulations, to 
place the land involved in the original 1995 Eighth Circuit decision, South Dakota I, 69 F. 3d 
878, into trust. Interestingly, the 2005 decision by the Eighth Circuit Court of Appeals upheld the 
Secretary’s action by relying on the language and legislative history of the IRA, and not the 
revised regulations for 25 U.S.C. § 465: 
 

Because the Supreme Court vacated our 1995 opinion, we are not bound by its 
conclusion. Accordingly, we reexamine the broader context of the Act to determine 
whether the delegation in 25 U.S.C. § 465 includes guidance sufficient to withstand a 
challenge based upon nondelegation doctrine grounds. We may look solely to the 
language and the context of the statute in determining its constitutionality and may not 
consider any particular agency interpretation as determinative in our constitutional 
inquiry. *** 

We conclude that the purposes evident in the whole of the IRA and its legislative 
history sufficiently narrow the delegation and guide the Secretary’s discretion in deciding 
when to take land into trust. The IRA, enacted in 1934, “reflected a new policy of the 
Federal Government and aimed to put a halt to the loss of tribal lands through allotment. 
It gave the Secretary of the Interior power to create new reservations, and tribes were 
encouraged to revitalize their self-government ....” Mescalero Apache Tribe v. Jones, 411 
U.S. 145, 151 (1973).*** 

      We agree with the views expressed by Judge Murphy in her dissent in South 
Dakota I: The scope of the power conferred in § 465 is broad, but *** it does not involve 
granting to the executive authority to unilaterally enact a sweeping regulatory scheme 
that will affect the entire national economy. We believe that it is possible to “ascertain 
whether the will of Congress has been obeyed” when examining an application of the 
Secretary’s authority under § 465 based upon the guidance in the IRA and its legislative 
history. 

Id. at 796-797.  The United States Supreme Court denied certiorari. 127 S. Ct. 67 (2006). 

 One federal circuit judge, in dissent, suggested that Section 465 violates the non-
delegation doctrine: 

Like other courts that have rejected nondelegation challenges to § 
5, Carcieri v. Kempthorne, 497 F.3d 15, 41-43 (1st Cir.2007) (en banc); South 
Dakota v. U.S. Dep't of the Interior, 423 F.3d 790, 799 (8th Cir.2005); United 
States v. Roberts, 185 F.3d 1125, 1137 (10th Cir.1999), the majority nominally 
performs a nondelegation analysis but actually strips the doctrine of any meaning. 
It conjures standards and limits from thin air to construct a supposed intelligible 
principle for the § 5 delegation. Although I agree the nondelegation principle is 
extremely accommodating, the majority's willingness to imagine bounds on 



delegated authority goes so far as to render the principle nugatory. Analyzing the 
statute using ordinary tools of statutory construction, as the Supreme Court has 
always done in nondelegation cases, I am forced to conclude § 5 is 
unconstitutional. 

 
* * * 
 
 To summarize, the statutory language lacks any discernible boundaries. To 
rely on the purpose of “providing land for Indians” does nothing to cabin the 
Secretary's discretion over providing land for Indians because it is tautological. 
To say the purpose is to provide land for Indians in a broad effort to promote 
economic development (with a special emphasis on preventing land loss) is 
tautology on steroids. Making a different selection from the same smorgasbord, I 
might posit quite different principles-to provide land for landless Indians; to 
acquire trust lands to be used for farming; to supplement grazing and forestry 
lands; to provide lands in close proximity to existing reservations; to consolidate 
checkerboarded reservations. All of these goals would be reasonable, but none 
can be derived from the text of the IRA. The very fact that so many standards can 
be proposed merely highlights the fact that the statute itself fails to describe how 
the power conveyed is to be exercised. Thus, the Secretary's assertion of unguided 
power is not subject to any judicial check; nor, conversely, can he be required to 
act whenever he voluntarily refrains from using his discretionary power. 
 

Michigan Gambling Opposition v. Kempthorne, 525 F.3d 23, 34, 37 (D.C. Cir. 2008) (Brown, 
C.J., dissenting). The Supreme Court denied certiorari. Michigan Gambling Opposition v. 
Kempthorne, 129 S.Ct. 1002 (2009). 

 However, the Supreme Court recently held that Indian tribes that were not “under federal 
jurisdiction” in 1934 may not take advantage of Section 465. 
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Justice THOMAS delivered the opinion of the Court. 
 

The Indian Reorganization Act (IRA or Act) authorizes the Secretary of the Interior, a 
respondent in this case, to acquire land and hold it in trust “for the purpose of providing land for 
Indians.” 25 U.S.C. § 465. The IRA defines the term “Indian” to “include all persons of Indian 
descent who are members of any recognized Indian tribe now under Federal jurisdiction.” § 479.  
* * * 
 

In reviewing the determination of the Court of Appeals, we are asked to interpret the statutory 
phrase “now under Federal jurisdiction” in § 479. Petitioners contend that the term “now” refers 
to the time of the statute's enactment, and permits the Secretary to take land into trust for 
members of recognized tribes that were “under Federal jurisdiction” in 1934. The respondents 
argue that the word “now” is an ambiguous term that can reasonably be construed to authorize 



the Secretary to take land into trust for members of tribes that are “under Federal jurisdiction” at 
the time that the land is accepted into trust. 
 

We agree with petitioners and hold that, for purposes of § 479, the phrase “now under Federal 
jurisdiction” refers to a tribe that was under federal jurisdiction at the time of the statute's 
enactment. As a result, § 479 limits the Secretary's authority to taking land into trust for the 
purpose of providing land to members of a tribe that was under federal jurisdiction when the IRA 
was enacted in June 1934. Because the record in this case establishes that the Narragansett Tribe 
was not under federal jurisdiction when the IRA was enacted, the Secretary does not have the 
authority to take the parcel at issue into trust. We reverse the judgment of the Court of Appeals. 
 

I 
 

At the time of colonial settlement, the Narragansett Indian Tribe was the indigenous occupant 
of much of what is now the State of Rhode Island. See Final Determination of Federal 
Acknowledgement of Narragansett Indian Tribe of Rhode Island, 48 Fed.Reg. 6177 (1983) 
(hereinafter Final Determination). Initial relations between colonial settlers, the Narragansett 
Tribe, and the other Indian tribes in the region were peaceful, but relations deteriorated in the late 
17th century. The hostilities peaked in 1675 and 1676 during the 2-year armed conflict known as 
King Philip's War. Hundreds of colonists and thousands of Indians died. See E. Schultz & M. 
Tougias, King Philip's War 5 (1999). The Narragansett Tribe, having been decimated, was 
placed under formal guardianship by the Colony of Rhode Island in 1709. 48 Fed.Reg. 6177.  
 

Not quite two centuries later, in 1880, the State of Rhode Island convinced the Narragansett 
Tribe to relinquish its tribal authority as part of an effort to assimilate tribal members into the 
local population. See Narragansett Indian Tribe v. National Indian Gaming Comm'n, 158 F.3d 
1335, 1336 (C.A.D.C.1998). The Tribe also agreed to sell all but two acres of its remaining 
reservation land for $5,000. Ibid. Almost immediately, the Tribe regretted its decisions and 
embarked on a campaign to regain its land and tribal status. Ibid. In the early 20th century, 
members of the Tribe sought economic support and other assistance from the Federal 
Government. But, in correspondence spanning a 10-year period from 1927 to 1937, federal 
officials declined their request, noting that the Tribe was, and always had been, under the 
jurisdiction of the New England States, rather than the Federal Government. 
 
* * * 

The Narragansett Tribe's ongoing efforts to gain recognition from the United States 
Government finally succeeded in 1983. 48 Fed.Reg. 6177. In granting formal recognition, the 
Bureau of Indian Affairs (BIA) determined that “the Narragansett community and its 
predecessors have existed autonomously since first contact, despite undergoing many 
modifications.” Id., at 6178. The BIA referred to the Tribe's “documented history dating from 
1614” and noted that “all of the current membership are believed to be able to trace to at least 
one ancestor on the membership lists of the Narragansett community prepared after the 1880 
Rhode Island ‘detribalization’ act.” Ibid. * * * 
 



In 1991,  [the Tribe] asked the Secretary to accept the 31-acre parcel into trust for the Tribe 
pursuant to 25 U.S.C. § 465. By letter dated March 6, 1998, the Secretary notified petitioners of 
his acceptance of the Tribe's land into trust. Petitioners appealed the Secretary's decision to the 
IBIA, which upheld the Secretary's decision. See Town of Charlestown, Rhode Island v. Eastern 
Area Director, Bureau of Indian Affairs, 35 IBIA 93 (2000). 
 
* * * 
 

The Court of Appeals for the First Circuit affirmed, first in a panel decision, Carcieri v. 
Norton, 423 F.3d 45 (2005), and then sitting en banc, 497 F.3d 15 (C.A.1 2007). Although the 
Court of Appeals acknowledged that “[o]ne might have an initial instinct to read the word ‘now’ 
[in § 479] ... to mean the date of [the] enactment of the statute, June 18, 1934,” the court 
concluded that there was “ambiguity as to whether to view the term ... as operating at the 
moment Congress enacted it or at the moment the Secretary invokes it.” Id., at 26. The Court of 
Appeals noted that Congress has used the word “now” in other statutes to refer to the time of the 
statute's application, not its enactment. Id., at 26-27. The Court of Appeals also found that the 
particular statutory context of § 479 did not clarify the meaning of “now.” On one hand, the 
Court of Appeals noted that another provision within the IRA, 25 U.S.C. § 472, uses the term 
“now or hereafter,” which supports petitioners' argument that “now,” by itself, does not refer to 
future events. But on the other hand, § 479 contains the particular application date of “June 1, 
1934,” suggesting that if Congress had wanted to refer to the date of enactment, it could have 
done so more specifically. 497 F.3d, at 27. The Court of Appeals further reasoned that both 
interpretations of “now” are supported by reasonable policy explanations, id., at 27-28, and it 
found that the legislative history failed to “clearly resolve the issue,” id., at 28. 
 

Having found the statute ambiguous, the Court of Appeals applied the principles set forth in 
Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843, 104 S.Ct. 
2778, 81 L.Ed.2d 694 (1984), and deferred to the Secretary's construction of the provision. 497 
F.3d, at 30. The court rejected petitioners' arguments that the Secretary's interpretation was an 
impermissible construction of the statute. Id., at 30-34. It also held that petitioners had failed to 
demonstrate that the Secretary's interpretation was inconsistent with earlier practices of the 
Department of Interior. Furthermore, the court determined that even if the interpretation were a 
departure from the Department's prior practices, the decision should be affirmed based on the 
Secretary's “reasoned explanation for his interpretation.” Id., at 34. 
 

We granted certiorari, 552 U.S. ----, 128 S.Ct. 1443, 170 L.Ed.2d 274 (2008), and now 
reverse. 
 

II 
 

This case requires us to apply settled principles of statutory construction under which we 
must first determine whether the statutory text is plain and unambiguous. United States v. 
Gonzales, 520 U.S. 1, 4, 117 S.Ct. 1032, 137 L.Ed.2d 132 (1997). If it is, we must apply the 
statute according to its terms. * * * 
 



The Secretary may accept land into trust only for “the purpose of providing land for Indians.” 
25 U.S.C. § 465. “Indian” is defined by statute as follows: 
 

“The term ‘Indian’ as used in this Act shall include all persons of Indian descent 
who are members of any recognized Indian tribe now under Federal jurisdiction, 
and all persons who are descendants of such members who were, on June 1, 1934, 
residing within the present boundaries of any Indian reservation, and shall further 
include all other persons of one-half or more Indian blood.... The term ‘tribe’ 
wherever used in this Act shall be construed to refer to any Indian tribe, organized 
band, pueblo, or the Indians residing on one reservation....” § 479 (emphasis 
added). 

 
The parties are in agreement, as are we, that the Secretary's authority to take the parcel in 

question into trust depends on whether the Narragansetts are members of a “recognized Indian 
Tribe now under Federal jurisdiction.” Ibid. That question, in turn, requires us to decide whether 
the word “now under Federal jurisdiction” refers to 1998, when the Secretary accepted the 31-
acre parcel into trust, or 1934, when Congress enacted the IRA. 
 

We begin with the ordinary meaning of the word “now,” as understood when the IRA was 
enacted. * * * At that time, the primary definition of “now” was “[a]t the present time; at this 
moment; at the time of speaking.” Webster's New International Dictionary 1671 (2d ed.1934); 
see also Black's Law Dictionary 1262 (3d ed.1933) (defining “now” to mean “[a]t this time, or at 
the present moment” and noting that “ ‘[n]ow’ as used in a statute ordinarily refers to the date of 
its taking effect ...” (emphasis added)). This definition is consistent with interpretations given to 
the word “now” by this Court, both before and after passage of the IRA, with respect to its use in 
other statutes. See, e.g., Franklin v. United States, 216 U.S. 559, 568-569, 30 S.Ct. 434, 54 L.Ed. 
615 (1910) (interpreting a federal criminal statute to have “adopted such punishment as the laws 
of the State in which such place is situated now provide for the like offense” (citing United States 
v. Paul, 6 Pet. 141, 8 L.Ed. 348 (1832) (internal quotation marks omitted))); Montana v. 
Kennedy, 366 U.S. 308, 310-311, 81 S.Ct. 1336, 6 L.Ed.2d 313 (1961) (interpreting a statute 
granting citizenship status to foreign-born “children of persons who now are, or have been 
citizens of the United States” (internal quotation marks omitted; emphasis deleted)). 
 

It also aligns with the natural reading of the word within the context of the IRA. For example, 
in the original version of 25 U.S.C. § 465, which provided the same authority to the Secretary to 
accept land into trust for “the purpose of providing land for Indians,” Congress explicitly 
referred to current events, stating “[t]hat no part of such funds shall be used to acquire additional 
land outside of the exterior boundaries of [the] Navajo Indian Reservation ... in the event that the 
proposed Navajo boundary extension measures now pending in Congress ... become law.” IRA, § 
5, 48 Stat. 985 (emphasis added). In addition, elsewhere in the IRA, Congress expressly drew 
into the statute contemporaneous and future events by using the phrase “now or hereafter.” See 
25 U.S.C. § 468 (referring to “the geographic boundaries of any Indian reservation now existing 
or established hereafter”); § 472 (referring to “Indians who may be appointed ... to the various 
positions maintained, now or hereafter, by the Indian Office”). Congress' use of the word “now” 
in this provision, without the accompanying phrase “or hereafter,” thus provides further textual 
support for the conclusion that the term refers solely to events contemporaneous with the Act's 



enactment. See Barnhart v. Sigmon Coal Co., 534 U.S. 438, 452, 122 S.Ct. 941, 151 L.Ed.2d 
908 (2002) (“[W]hen Congress includes particular language in one section of a statute but omits 
it in another section of the same Act, it is generally presumed that Congress acts intentionally 
and purposely in the disparate inclusion or exclusion” (internal quotation marks omitted)). 
 

Furthermore, the Secretary's current interpretation is at odds with the Executive Branch's 
construction of this provision at the time of enactment. In correspondence with those who would 
assist him in implementing the IRA, the Commissioner of Indian Affairs, John Collier, explained 
that: 
 

“Section 19 of the Indian Reorganization Act of June 18, 1934 (48 Stat. L., 988), 
provides, in effect, that the term ‘Indian’ as used therein shall include-(1) all persons 
of Indian descent who are members of any recognized tribe that was under Federal 
jurisdiction at the date of the Act ....” Letter from John Collier, Commissioner, to 
Superintendents (Mar. 7, 1936), Lodging of Respondents (emphasis added). 5 
 
Thus, although we do not defer to Commissioner Collier's interpretation of this unambiguous 

statute, … we agree with his conclusion that the word “now” in § 479 limits the definition of 
“Indian,” and therefore limits the exercise of the Secretary's trust authority under § 465 to those 
members of tribes that were under federal jurisdiction at the time the IRA was enacted. 
 

The Secretary makes two other arguments in support of his contention that the term “now” as 
used in § 479 is ambiguous. We reject them both. First, the Secretary argues that although the 
“use of ‘now’ can refer to the time of enactment” in the abstract, “it can also refer to the time of 
the statute's application.” Brief for Respondents 18. But the susceptibility of the word “now” to 
alternative meanings “does not render the word ... whenever it is used, ambiguous,” particularly 
where “all but one of the meanings is ordinarily eliminated by context.” Deal v. United States, 
508 U.S. 129, 131-132, 113 S.Ct. 1993, 124 L.Ed.2d 44 (1993). Here, the statutory context 
makes clear that “now” does not mean “now or hereafter” or “at the time of application.” Had 
Congress intended to legislate such a definition, it could have done so explicitly, as it did in §§ 

                                                 
5 In addition to serving as Commissioner of Indian Affairs, John Collier was “a principal author 
of the [IRA].” United States v. Mitchell, 463 U.S. 206, 221, n. 21, 103 S.Ct. 2961, 77 L.Ed.2d 
580 (1983). And, as both parties note, he appears to have been responsible for the insertion of the 
words “now under Federal jurisdiction” into what is now 25 U.S.C. § 479. See Hearings on S. 
2755 et al.: A Bill to Grant Indians Living Under Federal Tutelage the Freedom to Organize for 
Purposes of Local Self-Government and Economic Enterprise, before the Senate Committee on 
Indian Affairs, 73d Cong., 2d Sess., pt. 2, p. 266 (1934). Also, the record contains a 1937 letter 
from Commissioner Collier in which, even after the passage of the IRA, he stated that the 
Federal Government still lacked any jurisdiction over the Narragansett Tribe. App. 23a-24a. 
Commissioner Collier's responsibilities related to implementing the IRA make him an unusually 
persuasive source as to the meaning of the relevant statutory language and the Tribe's status 
under it. See Christensen v. Harris County, 529 U.S. 576, 587, 120 S.Ct. 1655, 146 L.Ed.2d 621 
(2000) (explaining that an Executive Branch statutory interpretation that lacks the force of law is 
“entitled to respect ... to the extent that those interpretations have the ‘power to persuade’ ” 
(internal quotation marks omitted)). 



468 and 472, or it could have omitted the word “now” altogether. Instead, Congress limited the 
statute by the word “now” and “we are obliged to give effect, if possible, to every word Congress 
used.” Reiter v. Sonotone Corp., 442 U.S. 330, 339, 99 S.Ct. 2326, 60 L.Ed.2d 931 (1979). 
 

Second, the Secretary argues that § 479 left a gap for the agency to fill by using the phrase 
“shall include” in its introductory clause. Brief for Respondents 26-27. The Secretary, in turn, 
claims to have permissibly filled that gap by defining “ ‘Tribe’ ” and “ ‘Individual Indian’ ” 
without reference to the date of the statute's enactment. Id., at 28 (citing 25 CFR §§ 151.2(b), 
(c)(1) (2008)). But, as explained above, Congress left no gap in 25 U.S.C. § 479 for the agency 
to fill. Rather, it explicitly and comprehensively defined the term by including only three discrete 
definitions: “[1] members of any recognized Indian tribe now under Federal jurisdiction, and [2] 
all persons who are descendants of such members who were, on June 1, 1934, residing within the 
present boundaries of any Indian reservation, and ... [3] all other persons of one-half or more 
Indian blood.” Ibid. In other statutory provisions, Congress chose to expand the Secretary's 
authority to particular Indian tribes not necessarily encompassed within the definitions of 
“Indian” set forth in § 479. Had it understood the word “include” in § 479 to encompass tribes 
other than those satisfying one of the three § 479 definitions, Congress would have not needed to 
enact these additional statutory references to specific Tribes. 
 

The Secretary and his amici also go beyond the statutory text to argue that Congress had no 
policy justification for limiting the Secretary's trust authority to those tribes under federal 
jurisdiction in 1934, because the IRA was intended to strengthen Indian communities as a whole, 
regardless of their status in 1934. Petitioners counter that the main purpose of § 465 was to 
reverse the loss of lands that Indians sustained under the General Allotment Act, see Atkinson 
Trading Co. v. Shirley, 532 U.S. 645, 650, n. 1, 121 S.Ct. 1825, 149 L.Ed.2d 889 (2001), so the 
statute was limited to tribes under federal jurisdiction at that time because they were the tribes 
who lost their lands. We need not consider these competing policy views, because Congress' use 
of the word “now” in § 479 speaks for itself and “courts must presume that a legislature says in a 
statute what it means and means in a statute what it says there.” Connecticut Nat. Bank v. 
Germain, 503 U.S. 249, 253-254, 112 S.Ct. 1146, 117 L.Ed.2d 391 (1992).  
 
 
* * * 
 

IV 
 

We hold that the term “now under Federal jurisdiction” in § 479 unambiguously refers to 
those tribes that were under the federal jurisdiction of the United States when the IRA was 
enacted in 1934. None of the parties or amici, including the Narragansett Tribe itself, has argued 
that the Tribe was under federal jurisdiction in 1934. And the evidence in the record is to the 
contrary. 48 Fed.Reg. 6177. Moreover, the petition for writ of certiorari filed in this case 
specifically represented that “[i]n 1934, the Narragansett Indian Tribe ... was neither federally 
recognized nor under the jurisdiction of the federal government.” Pet. for Cert. 6. The 
respondents' brief in opposition declined to contest this assertion. See Brief in Opposition 2-7. 
Under our rules, that alone is reason to accept this as fact for purposes of our decision in this 
case. See this Court's Rule 15.2. We therefore reverse the judgment of the Court of Appeals. 

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.03&referencepositiontype=T&ifm=NotSet&fn=_top&sv=Split&docname=25CFRS151.2&referenceposition=SP%3b10c0000001331&pbc=0EF4DCA7&tc=-1&ordoc=2018195709&findtype=L&db=1000547&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw


 
It is so ordered. 

 
 
Justice BREYER, concurring. 

 
I join the Court's opinion with three qualifications. * * * 

 
* * * 
 

Third, an interpretation that reads “now” as meaning “in 1934” may prove somewhat less 
restrictive than it at first appears. That is because a tribe may have been “under Federal 
jurisdiction” in 1934 even though the Federal Government did not believe so at the time. We 
know, for example, that following the Indian Reorganization Act's enactment, the Department 
compiled a list of 258 tribes covered by the Act; and we also know that it wrongly left certain 
tribes off the list. See Brief for Law Professors Specializing in Federal Indian Law as Amicus 
Curiae 22-24; Quinn, Federal Acknowledgment of American Indian Tribes: The Historical 
Development of a Legal Concept, 34 Am. J. Legal Hist. 331, 356-359 (1990). The Department 
later recognized some of those tribes on grounds that showed that it should have recognized them 
in 1934 even though it did not. And the Department has sometimes considered that circumstance 
sufficient to show that a tribe was “under Federal jurisdiction” in 1934-even though the 
Department did not know it at the time. 
 

The statute, after all, imposes no time limit upon recognition. See § 479 (“The term ‘Indian’ 
... shall include all persons of Indian descent who are members of any recognized Indian tribe 
now under Federal jurisdiction ...” (emphasis added)). And administrative practice suggests that 
the Department has accepted this possibility. The Department, for example, did not recognize the 
Stillaguamish Tribe until 1976, but its reasons for recognition in 1976 included the fact that the 
Tribe had maintained treaty rights against the United States since 1855. Consequently, the 
Department concluded that land could be taken into trust for the Tribe. See Memorandum from 
Associate Solicitor, Indian Affairs to Assistant Secretary, Indian Affairs, Request for 
Reconsideration of Decision Not to Take Land in Trust for the Stillaguamish Tribe (Oct. 1, 
1980), Lodging of Respondents 6-7. Similarly, in 1934 the Department thought that the Grand 
Traverse Band of Ottawa and Chippewa Indians had long since been dissolved. Grand Traverse 
Band of Ottawa & Chippewa Indians v. Office of U.S. Attorney for Western Dist. of Mich., 369 
F.3d 960, 961, and n. 2 (C.A.6 2004). But later the Department recognized the Tribe, considering 
it to have existed continuously since 1675. 45 Fed.Reg. 19321 (1980). Further, the Department in 
the 1930's thought that an anthropological study showed that the Mole Lake Tribe no longer 
existed. But the Department later decided that the study was wrong, and it then recognized the 
Tribe. See Memorandum from the Solicitor to the Commissioner of Indian Affairs 2758, 2762-
2763 (Feb. 8, 1937) (recognizing the Mole Lake Indians as a separate tribe). 
 

In my view, this possibility-that later recognition reflects earlier “Federal jurisdiction”-
explains some of the instances of early Department administrative practice to which Justice 
STEVENS refers. I would explain the other instances to which Justice STEVENS refers as 
involving the taking of land “for” a tribe with members who fall under that portion of the statute 



that defines “Indians” to include “persons of one-half or more Indian blood,” § 479. See 1 Dept. 
of Interior, Opinions of the Solicitor Relating to Indian Affairs, 1917-1974, pp. 706-707 
(Shoshone Indians), 724-725 (St. Croix Chippewas), 747-748 (Nahma and Beaver Indians) 
(1979). 
 

Neither the Narragansett Tribe nor the Secretary has argued that the Tribe was under federal 
jurisdiction in 1934. Nor have they claimed that any member of the Narragansett Tribe satisfies 
the “one-half or more Indian blood” requirement. And I have found nothing in the briefs that 
suggests the Narragansett Tribe could prevail on either theory. Each of the administrative 
decisions just discussed involved post-1934 recognition on grounds that implied a 1934 
relationship between the tribe and Federal Government that could be described as jurisdictional, 
for example, a treaty with the United States (in effect in 1934), a (pre-1934) congressional 
appropriation, or enrollment (as of 1934) with the Indian Office. I can find no similar indication 
of 1934 federal jurisdiction here. Instead, both the State and Federal Government considered the 
Narragansett Tribe as under state, but not under federal, jurisdiction in 1934. * * * Because I see 
no realistic possibility that the Narragansett Tribe could prevail on the basis of a theory 
alternative to the theories argued here, I would not remand this case. 
 

With the qualifications here expressed, I join the Court's opinion and its judgment. 
 
 
Justice SOUTER, with whom Justice GINSBURG joins, concurring in part and dissenting in part. 
 
* * * 
 

I can agree with Justice BREYER that the current record raises no particular reason to expect 
that the Tribe might be shown to have been under federal jurisdiction in 1934, but I would not 
stop there. The very notion of jurisdiction as a distinct statutory condition was ignored in this 
litigation, and I know of no body of precedent or history of practice giving content to the 
condition sufficient for gauging the Tribe's chances of satisfying it. So I see no reason to deny 
the Secretary and the Narragansett Tribe an opportunity to advocate a construction of the 
“jurisdiction” phrase that might favor their position here. 
 

I would therefore reverse and remand with opportunity for respondents to pursue a 
“jurisdiction” claim and respectfully dissent from the Court's straight reversal.  
 
 
Justice STEVENS, dissenting. 
 

Congress has used the term “Indian” in the Indian Reorganization Act of 1934 to describe 
those individuals who are entitled to special protections and benefits under federal Indian law. 
The Act specifies that benefits shall be available to individuals who qualify as Indian either as a 
result of blood quantum or as descendants of members of “any recognized Indian tribe now 
under Federal jurisdiction.” 25 U.S.C. § 479. In contesting the Secretary of the Interior's 
acquisition of trust land for the Narragansett Tribe of Rhode Island, the parties have focused on 
the meaning of “now” in the Act's definition of “Indian.” Yet to my mind, whether “now” means 



1934 (as the Court holds) or the present time (as respondents would have it) sheds no light on the 
question whether the Secretary's actions on behalf of the Narragansett were permitted under the 
statute. The plain text of the Act clearly authorizes the Secretary to take land into trust for Indian 
tribes as well as individual Indians, and it places no temporal limitation on the definition of 
“Indian tribe.” Because the Narragansett Tribe is an Indian tribe within the meaning of the Act, I 
would affirm the judgment of the Court of Appeals. 
 
* * * 
 

II 
 
* * * 
 

The Secretary has long exercised his § 465 trust authority in accordance with this design. In 
the years immediately following the adoption of the IRA, the Solicitor of the Department of the 
Interior repeatedly advised that the Secretary could take land into trust for federally recognized 
tribes and for individual Indians who qualified for federal benefits by lineage or blood quantum. 
 

For example, in 1937, when evaluating whether the Secretary could purchase approximately 
2,100 acres of land for the Mole Lake Chippewa Indians of Wisconsin, the Solicitor instructed 
that the purchase could not be “completed until it is determined whether the beneficiary of the 
trust title should be designated as a band or whether the title should be taken for the individual 
Indians in the vicinity of Mole Lake who are of one half or more Indian blood.” Memorandum 
from the Solicitor to the Commissioner of Indian Affairs 2758 (Feb. 8, 1937). Because the Mole 
Lake Chippewa was not yet recognized by the Federal Government as an Indian tribe, the 
Solicitor determined that the Secretary had two options: “Either the Department should provide 
recognition of this group, or title to the purchased land should be taken on behalf of the 
individuals who are of one half or more Indian blood.” Id., at 2763. 
 

The tribal trust and individual trust options were similarly outlined in other post-1934 opinion 
letters, including those dealingwith the Shoshone Indians of Nevada, the St. Croix Chippewa 
Indians of Wisconsin, and the Nahma and Beaver Island Indians of Michigan. See 1 Dept. of 
Interior, Opinions of the Solicitor Relating to Indian Affairs, 1917-1974, pp. 706-707, 724-725, 
747-748 (1979). Unless and until a tribe was formally recognized by the Federal Government 
and therefore eligible for trust land, the Secretary would take land into trust for individual 
Indians who met the blood quantum threshold. 
 

Modern administrative practice has followed this well-trodden path. Absent a specific statute 
recognizing a tribe and authorizing a trust land acquisition, the Secretary has exercised his trust 
authority-now governed by regulations promulgated in 1980 after notice-and-comment 
rulemaking, 25 CFR § 151 et seq.; 45 Fed.Reg. 62034-to acquire land for federally recognized 
Indian tribes like the Narragansett. The Grand Traverse Band of Ottawa and Chippewa Indians, 
although denied federal recognition in 1934 and 1943, see Dept. of Interior, Office of Federal 
Acknowledgement, Memorandum from Acting Deputy Commissioner to Assistant Secretary 4 
(Oct. 3, 1979) (GTB-V001-D002), was the first tribe the Secretary recognized under the 1980 
regulations, see 45 Fed.Reg. 19322. Since then, the Secretary has used his trust authority to 



expand the Tribe's land base. See, e.g., 49 Fed.Reg. 2025-2026 (1984) (setting aside a 12.5-acre 
parcel as reservation land for the Tribe's exclusive use). The Tunica-Biloxi Tribe of Louisiana 
has similarly benefited from administrative recognition, 46 Fed.Reg. 38411 (1981), followed by 
tribal trust acquisition. And in 2006, the Secretary took land into trust for the Snoqualmie Tribe 
which, although unrecognized as an Indian tribe in the 1950's, regained federal recognition in 
1999. See 71 Fed.Reg. 5067 (taking land into trust for the Tribe); 62 Fed.Reg. 45864 (1997) 
(recognizing the Snoqualmie as an Indian tribe). 
 

This brief history of § 465 places the case before us into proper context. Federal recognition, 
regardless of when it is conferred, is the necessary condition that triggers a tribe's eligibility to 
receive trust land. No party has disputed that the Narragansett Tribe was properly recognized as 
an Indian tribe in 1983. See 48 Fed.Reg. 6177. Indeed, given that the Tribe has a documented 
history that stretches back to 1614 and has met the rigorous criteria for administrative 
recognition, Recommendation for Acknowledgment 1, 7-18, it would be difficult to sustain an 
objection to the Tribe's status. With this in mind, and in light of the Secretary's longstanding 
authority under the plain text of the IRA to acquire tribal trust land, it is perfectly clear that the 
Secretary's land acquisition for the Narragansett was entirely proper. 
 

* * * 
 
Notes 
 
 1. Carcieri created an immediate reaction from Indian tribes and state and local 
governments as soon as it was released. No one knows with certainty how many Indian tribes not 
federally recognized in 1934 will be affected because no one has ever determined with any 
certainty what “under federal jurisdiction” means. The concluding paragraph of the majority 
opinion, as well as Justice Breyer’s concurrence, suggest that the decision applies only to tribes 
who happened to be under state jurisdiction, whatever that means. The resulting uncertainty 
virtually guarantees that Indian tribes will be litigating their status dating back to 1934 in order to 
qualify for the fee to trust statute.  
 
 2. Within weeks of the decision, the House Resources Committee held hearings on the 
viability of “fixing” Section 5 as a means of reversing the Supreme Court. Professor Colette 
Routel’s testimony demonstrated that the Court’s interpretation of Section 5 was out of context 
unless it properly examined the legislative history, something the majority refused to do:  
 

This legislative history demonstrates that the Supreme Court’s decision in 
Carcieri v. Salazar is exactly backwards. The addition of the phrase “now under 
federal jurisdiction” to the definition of “Indian” was not intended to fix 
application of the Act to only those under jurisdiction in 1934. Senator Wheeler 
repeatedly stated that he was concerned about Indians that were, at the time, 
admittedly under federal jurisdiction. The phrase in question was inserted to 
ensure that the Secretary would continue to have discretion to decide that 
individual Indians who had fully assimilated would no longer be granted the 
benefits of the IRA. “Now” must therefore refer to the date that the Act is being 
applied to the particular Indian in question. 



 
Hearing on the Supreme Court Decision Carcieri v. Salazar: Ramifications to Indian Tribes, 
House of Representatives Committee on Natural Resources, 111th Cong., 1st Sess. (2009) 
(Statement of Colette Routel, Visiting Assistant Professor, University of Michigan Law School). 
 
 3. In the fall of 2009, the Department of Interior agreed to take land into trust for the 
Grand Traverse Band. See News Article on Grand Traverse Band Fee to Trust Issues, Turtle Talk 
blog post (Dec. 15, 2009), available at http://turtletalk.wordpress.com/2009/12/15/news-article-
on-grand-traverse-band-fee-to-trust-issues/. 
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