
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 

PATRICIA BOLT, 
 
 Plaintiff, 
 
v. 
 
IOWA ENTERPRISES D/B/A IOWA MINI-
MART AND BOBBY FIELDS, 
 
 Defendant. 

) 
)
)
)
)
) 
) 
)
)
) 

 
 
 
 
Case No. 10-CV-00145-HE 
 

   
SPECIAL APPEARANCE  

AND MOTION TO DISMISS WITH SUPPORTING BRIEF  
BY DEFENDANT IOWA ENTERPRISES D/B/A IOWA MINI-MART 

  
Defendant Iowa Enterprises d/b/a Iowa Mini-Mart (“Iowa Enterprises”) makes a 

special appearance for the purpose of submitting this motion to dismiss pursuant to 

Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6), and LCvR 12.1.  Plaintiff has 

failed to state a claim upon which relief may be granted.  In addition, this Court lacks 

subject matter jurisdiction over the instant action.  Iowa Enterprises is entitled to 

dismissal as a matter of law.   

INTRODUCTION 

Plaintiff Patricia Bolt alleges violations of Title VII of the Civil Rights Act of 

1964, 42 U.S.C. § 2000e et seq. for discrimination and wrongful termination on the basis 

of sex.  As demonstrated herein, this action must be dismissed in its entirety because of 

(1) the express statutory exemption for Indian tribes found in Title VII of the Civil Rights 

Act of 1964, 42 U.S.C. § 2000e(b)(1), and (2) the doctrine of tribal sovereign immunity, 
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Native American Distributing, et al. v. Seneca-Cayuga Tobacco Co., et al., 546 F.3d 

1288 (10th Cir. 2008).   

STATEMENT OF MATERIAL FACTS 

1. The Iowa Tribe of Oklahoma is a federally-recognized Indian Tribe, 

organized pursuant to the Oklahoma Indian Welfare Act of 1936, 25 U.S.C. § 501 (49 

Stat. 1967).   

2. Plaintiff filed suit on February 12, 2010 against Defendant Iowa Enterprises 

d/b/a Iowa Mini-Mart, “a business…owned and operated by the Iowa Tribe of 

Oklahoma.”  (Compl., Dkt. No. 1 ¶ 2.) 

STANDARD OF REVIEW 

Federal Rule of Civil Procedure 12(b) authorizes this Court to dismiss a cause of 

action for lack of subject matter jurisdiction as well as failure to state a claim upon which 

relief may be granted.  FED. R. CIV. P. 12(b)(1), (6).  When reviewing a motion to dismiss 

filed pursuant to Rule 12(b)(6), the Court must “accept as true all well-pleaded factual 

allegations and view them in the light most favorable to…the nonmoving party.”  

Anderson v. Suiters, 499 F.3d 1228, 1232 (10th Cir. 2007).  If, after such review, “the 

complaint does not contain ‘enough facts to state a claim to relief that is plausible on its 

face,’” the complaint must be dismissed as a matter of law.  Id. at 1232; Smith v. U.S., 

561 F.3d 1090, 1098 (10th Cir. 2009).  A similar standard of review applies to motions to 

dismiss filed pursuant to Rule 12(b)(1).  Smith, 561 F.3d at 1097. 

2 

Case 5:10-cv-00145-HE     Document 10      Filed 03/12/2010     Page 2 of 10



ARGUMENTS AND AUTHORITIES 

Bolt has asserted claims for sexual harassment and wrongful termination arising 

solely under Title VII.  (See Compl., Dkt. No. 1 pp. 3-4.)  She invokes subject matter 

jurisdiction under 28 U.S.C. § 1331, and alleges that her claims arise under Title VII, the 

Indian Self-Determination and Education Assistance Act, 25 U.S.C. § 450, et seq., and 

the Federal Tort Claims Act, 28 U.S.C. § 1346(b).1  Bolt bears the burden of establishing 

jurisdiction.  United States v. Bustillos, 31 F.3d 931, 933 (10th Cir. 1994).   

1. The Complaint must be dismissed pursuant to Federal Rule 12(b)(6) because 
Iowa Enterprises is expressly exempt from the prohibitions of Title VII. 

Title VII of the Civil Rights Act of 1964 applies only to “employers.”  42 U.S.C. 

§ 2000e-2(a).  The statute expressly excludes Indian tribes from the definition of 

“employer,” thereby exempting Indian tribes from the prohibitions of the Act.  Id. § 

2000e(b)(1) (providing that the term “employer” “does not include…an Indian tribe”).  In 

Arbaugh v. Y&H Corp., 546 U.S. 500, 503 (2006), the Supreme Court held that “the 

threshold number of employees for application of Title VII is an element of a plaintiff’s 

claim for relief, not a jurisdictional issue.”  Id. at 516.2  As such, a challenge based upon 

failure to satisfy statutory prerequisites for a claim arising under Title VII is properly 

submitted as a motion to dismiss for failure to state a claim under Federal Rule 12(b)(6).  

                                                 
1  Bolt cannot establish jurisdiction under the Federal Tort Claims Act, which provides “the 
district courts…shall have exclusive jurisdiction of civil actions on claims against the United 
States, for money damages.”  28 U.S.C. § 1346(b) (emphasis added). 
2  Prior to the decision in Arbaugh, the Tenth Circuit held that that the defendant “must 
meet the statutory definition of employer in order for there to be jurisdiction [under Title VII].”  
See e.g., Lewis v. Four B Corp., No. 04-3471, 211 Fed. Appx. 663, 665, 2005 WL 4888069, at * 
2 (10th Cir. Aug. 11, 2005) (citing Ferroni v. Teamsters, Chauffeurs and Warehousemen Local 
No. 222, 297 F.3d 1146, 1151 (10th Cir. 2002) (emphasis added)).   
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Id.  The Tenth Circuit has extended this analysis to challenges involving other Title VII 

statutory definitions.  See Xie v. Univ. of Utah, 243 Fed Appx. 367, 371 (10th Cir. 2007) 

(finding no indication that Congress considered the statutory definition of “employer,” 42 

U.S.C. § 2000e(f), to be jurisdictional in nature).   

Bolt has failed to state a claim cognizable under Title VII.  The law in this Circuit 

is clear: the prohibitions of Title VII do not apply to tribes or tribally-controlled business 

entities.  See e.g., Curtis v. Sandia Casino, No. 02-2274, 67 Fed. Appx. 576, 2003 WL 

21386332, at * 1 (10th Cir. June 17, 2003).  In Curtis, the Tenth Circuit considered 

various federal employment discrimination claims asserted against a commercial casino 

owned and operated by a federally-recognized tribe, including claims arising under Title 

VII.  Id. at 577.  The Tenth Circuit held plaintiff’s Title VII claim “fails because Title VII 

precludes jurisdiction over employment discrimination claims against Indian tribes.”  Id. 

(citing Duke v. Absentee Shawnee Tribe of Okla. Housing Auth., 199 F.3d 1123, 1126 

(10th Cir. 1999) (finding that because Title VII expressly exempts Indian tribes, “the 

statute does not create a cause of action against the [tribal] housing authority so as to 

invoke the court’s jurisdiction”)).   

Federal district courts within this Circuit have, on numerous occasions, considered 

their jurisdiction with respect to federal employment discrimination claims asserted 

against tribally-owned and operated businesses.  See e.g., Hartman v. Gold Eagle Casino, 

Inc., 243 F. Supp. 2d 1200, 1201-02 (D. Kan. 2003); Tenney v. Iowa Tribe of Kansas, 

243 F. Supp. 2d 1196, 1198 (D. Kan. 2003); Tenney v. Iowa Tribe of Kansas, No. 02-
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4040, 2003 WL 22000592, at * 1 (D. Kan. Apr. 14, 2003).  Each of these courts properly 

held they lacked jurisdiction over the claims asserted. 

In Hartman v. Gold Eagle Casino, the Court determined it did not have 

jurisdiction over claims of race, sex and national origin discrimination arising under Title 

VII and asserted against a casino owned and operated by a federally-recognized tribe.  

243 F. Supp. 2d at 1201-02.  The Court first noted that “Title VII does not allow private 

employment discrimination claims against Indian tribes because it specifically exempts 

Indian tribes from the definition of employer.”  Id. at 1203.  It then considered the 

plaintiffs’ argument that the exemption from Title VII applies only to “purely internal 

matters related to the tribe’s self-governance,” and that Title VII therefore applied to the 

casino as an “economic enterprise or commercial activity of the Tribe.”  Id.  The Court 

squarely rejected that argument: 

The court has found no support for this distinction in the legislative history 
of Title VII or the case law interpreting it.  The exclusion of Indian Tribes 
from the definition of employer has been applied to economic entities of 
Indian Tribes.  See, e.g., Duke v. Absentee Shawnee Tribe of Oklahoma 
Housing Authority, 199 F.3d 1123, 1125 (10th Cir. 1999) (housing 
authority designed to further Tribe’s economic interest was deemed tribe 
under Title VII even though created as state agency under Oklahoma law 
rather than by tribal ordinance); see also Thomas v. Choctaw 
Management/Services Enterprise, 313 F.3d 910, 2002 WL 31680819 (5th 
Cir. 2002) (unincorporated business venture owned 100% by Tribe is an 
“Indian Tribe” expressly exempted from being employer under Title VII).   

Id.  See also Johnson v. Choctaw Management/Services Enterprise, No. 04-7123, 149 

Fed. Appx. 800, 803, 2004 WL 2284307, at * 2 (10th Cir. Sept. 20, 2005) (finding that 

Title VII does not apply to business enterprise “owned 100% by, and legally inseparable 

from,” the tribe); Ferguson v. SMSC Gaming Enterprise, 475 F. Supp. 2d 929, 930 (D. 
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Minn. 2007) (barring Title VII claims against federally-recognized Indian tribes and their 

agencies and businesses).  The Hartman Court ultimately granted the tribe’s motion to 

dismiss for lack of jurisdiction.  243 F. Supp. 2d at 1204.   

As alleged in Plaintiff’s Complaint, the Iowa Mini-Mart is “owned and operated 

by the Iowa Tribe of Oklahoma.”  (Compl., Dkt. No. 1 ¶ 2.)  Iowa Mini-Mart is 

analogous to those tribal business entities considered in the cases discussed above.  Bolt 

has failed to state a cognizable claim under Title VII.  Iowa Enterprises respectfully 

requests that this Court dismiss her Title VII claims.  FED. R. CIV. P. 12(b)(6).  

2. This Court lacks subject matter jurisdiction, as Iowa Enterprises is immune 
from Plaintiff’s claims under the doctrine of tribal sovereign immunity. 

In addition to the express statutory and common law exemptions previously 

discussed, Iowa Enterprises is also immune from the claims asserted under the doctrine of 

tribal sovereign immunity.  See e.g., Bales v. Chickasaw Nation Indus., 606 F. Supp. 2d 

1299, 1307-08 (D.N.M. 2009) (noting that “the applicability of a statute to a tribe is a 

separate issue from the issue of tribal sovereign immunity”).  Although Congress has the 

power to abrogate tribal sovereign immunity by “explicit legislation,” Kiowa Tribe of 

Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 759 (1998) “Congress has not clearly abrogated 

tribal sovereign immunity in Title VII cases.”  Bales, 606 F.  Supp. 2d at 1307-08 (citing 

Dawavendewa v. Salt River Project Agr. Imp. & Power Dist., 276 F.3d 1150, 1159 (9th 

Cir. 2002)).  “Tribal sovereign immunity is a matter of subject matter jurisdiction, and the 

plaintiffs bear the burden of establishing the court’s jurisdiction by a preponderance of 
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the evidence.”  Murphy v. Kickapoo Tribe of Okla., No. 07-0118, 2007 WL 3392301, at * 

1 (W.D. Okla. Nov. 8, 2007) (internal citations omitted).  

In Native American Distributing, et al. v. Seneca-Cayuga Tobacco Co., et al., 546 

F.3d 1288 (10th Cir. 2008), the Tenth Circuit considered whether a tribal entity engaged 

in commercial activities was entitled to tribal sovereign immunity.  Id. at 1292.  The 

Tenth Circuit first reaffirmed established principles of tribal sovereign immunity: 

Indian tribes are “domestic dependent nations” with sovereignty over their 
members and territories.  E.F.W. v. St. Stephen’s Indian High Sch., 264 
F.3d 1297, 1304 (10th Cir. 2001).  As sovereign powers, federally-
recognized Indian tribes possess immunity from suit in federal court.  
Berrey v. Asarco Inc., 439 F.3d 636, 643 (10th Cir. 2006); see also 25 
C.F.R. § 83.2 (describing effect of federal recognition for tribes).  Tribal 
immunity extends to subdivisions of a tribe, and even bars suits arising 
from a tribe’s commercial activities.  See Kiowa Tribe of Okla. v. Mfg. 
Techs., Inc., 523 U.S. 751, 759 (1998) (“Tribes enjoy immunity from suits 
on contracts, whether those contracts involve governmental or commercial 
activities and whether they were made on or off a reservation.”); see also 
Allen v. Gold Country Casino, 454 F.3d 1044, 1047 (9th Cir. 2006) 
(holding that a casino that “function[ed] as an arm of the Tribe” enjoyed 
tribal immunity), cert. denied, 127 S. Ct. 1307 (2007); Ramey Constr. Co. 
v. Apache Tribe of the Mescalero Reservation, 673 F.2d 315, 320 (10th Cir. 
1982) (holding that an inn which was a “sub-entity of the Tribe rather than 
a separate corporate entity” enjoyed tribal immunity). 

Id. at 1292-93.  Applying these principles, the Court ultimately concluded that the 

tobacco company was an enterprise of the Tribe itself and entitled to sovereign immunity 

from suit.  Id.  This Court has employed similar analysis with similar results.  See Nahno-

Lopez v. Houser, 627 F. Supp. 2d 1269, 1282 (W.D. Okla. 2009) (extending tribal 

sovereign immunity to tribal casino due to (1) plaintiff’s concession that the casino 

operated as a tribal enterprise, and (2) the lack of evidence that the casino was not an arm 

or subdivision of the tribe).   
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Plaintiff Bolt has filed suit against Iowa Enterprises d/b/a Iowa Mini-Mart, “a 

business…owned and operated by the Iowa Tribe of Oklahoma.”  (Compl., Dkt. No. 1 ¶ 

2.)  Bolt makes no allegations and has presented no evidence that the Iowa Tribe has in 

any waived its sovereign immunity with respect to the claims asserted against Iowa 

Enterprises.  Iowa Enterprises is therefore entitled to tribal sovereign immunity, and is 

immune from the claims asserted in this action.  Seneca, at 1295; Houser, 627 F. Supp. 

2d at 1282.  As a result, this Court lacks subject matter jurisdiction over Bolt’s claims 

arising under Title VII.  Seneca, at 1295.  Iowa Enterprises respectfully requests that this 

Court dismiss this action in its entirety.  FED. R. CIV. P. 12(b)(1). 

3. Plaintiff cannot establish subject matter jurisdiction under the Indian Self-
Determination and Education Assistance Act.   

Plaintiff also alleges federal jurisdiction exists pursuant to the Indian Self-

Determination and Education Assistance Act (“ISDEAA”), 25 U.S.C. § 450 et seq.  

(Compl., Dkt. No. 1 ¶ 4.)  The ISDEAA was intended “to promote tribal autonomy by 

permitting tribes to operate programs previously operated by the United States.”  Walton 

v. Tesuque Pueblo et al., 443 F.3d 1274, 1279 (10th Cir. 2006).  By its unambiguous 

terms, the ISDEAA does not disrupt previously established doctrines of tribal sovereign 

immunity.  See 25 U.S.C. § 450n (“Nothing in this subchapter shall be construed as -- (1) 

affecting, modifying, diminishing, or otherwise impairing the sovereign immunity from 

suit enjoyed by an Indian tribe….”).   

The Tenth Circuit recently addressed the ISDEAA in Walton.  There, plaintiff, a 

non-Indian, challenged a tribe’s determination to revoke his vendor permit to sell items at 
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a tribal flea market.  443 F.3d at 1277.  The plaintiff argued federal jurisdiction existed 

under the ISDEAA.  Id. at 1279-80.  The Court disagreed, finding plaintiff’s claims did 

not fall within the narrow waiver of sovereign immunity codified at Section 450f(c)(3) of 

the ISDEAA, which provides for limited waiver of sovereign immunity only with respect 

to suits arising out of the tribe’s performance of duties under a “self-determination” 

contract.3  Id.  Bolt has provided absolutely no allegations or evidence that her claim of 

discrimination, arising out of her employment at the Iowa Mini-Mart, arises under the 

ISDEAA.  Her Complaint “does not contain ‘enough facts to state a claim to relief that is 

plausible on its face,’” and must therefore be dismissed as a matter of law.  Anderson, 

499 F.3d at 1232 (10th Cir. 2007). 

CONCLUSION 

Iowa Enterprises is expressly exempt from the prohibitions of Title VII of the 

Civil Rights Act of 1964.  42 U.S.C. § 2000e(2)(a).  Under controlling law, Iowa 

Enterprises is immune from the claims asserted under the doctrine of tribal sovereign 

immunity.  Seneca, at 1292-95; Walton, at 1279-80.  For each of these reasons, this Court 

must dismiss this action in its entirety. 

 

                                                 
3  The ISDEAA defines a “self-determination contract” as “a contract…between a tribal 
organization and the appropriate Secretary for planning, conduct and administration of programs 
or servings which are otherwise provided to Indian Tribes and their members pursuant to Federal 
law.”  25 U.S.C. § 450b(j). 
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s/David McCullough    
     David McCullough, OBA No. 10898  

DOERNER, SAUNDERS, DANIEL & ANDERSON, L.L.P.  
201 Robert S. Kerr Ave, Ste 700 
Oklahoma City, OK 73102-4203 
Phone: (405) 319-3501 
Fax: (405) 319-3531 
Email: dmccullough@dsda.com 

 

 

 

 

CERTIFICATE OF SERVICE 

The undersigned certifies that the foregoing document was served on March 12, 
2010, on the following persons through the court’s CMF/ECF system: 

 

Jack S. Dawson 
Shad K. Withers 
Miller Dollarhide 
100 Park Avenue, Second Floor 
Oklahoma City, OK 73102 

 

s/David McCullough    
David McCullough 
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