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IN THE

SUPREME COURT OF CALIFORNIA

SHINGLE SPRINGS BAND OF MIWOK INDIANS

Petitioner

V.

THE SUPERIOR COURT OF EL DORADO COUNTY

Respondent;

SHARP IMAGE GAMING, INC.

Real Party in Interest

AFTERA DECISIONBYTIlECOURT OFAPPEAL,TIIIRDAPPELLATEDisrn,cr

(No. C063645)

PETITION FOR REVIEW

ISSUES PRESENTED

This case raises important jurisdictional questions concerning the

scope of state court authority to settle disputes involving Indian gaming

where there has been final federal agency action finding violations of a

completely preemptive federal statute, as well as the extent to which a state

court is bound by dispositive federal law in deciding jurisdictional issues

related to both preemption and sovereign immunity. The specific issues

presented are:

1. Whether a state court is deprived of subject matter jurisdiction

where a federal agency has taken final action finding violations of a



completely preemptive federal statute, and whether, in deciding the federal

preemption question, a state court is bound by controlling federal law

requiring that final agency action be given preclusive legal effect unless it

is successfully challenged in federal court.

2. Whether a state court can assert personal jurisdiction over a

federally-recognized sovereign Indian tribe without affording it the right, as

a matter of established federal and state law, to have its sovereign immunity

defense judicially determined before the case is litigated and tried on the

merits.

INTRODUCTION: WHY THE PETITION SHOULD BE GRANTED

This Court should grant review to provide critical guidance to lower

courts that must address questions concerning the scope of state court

authority over issues related to federal agency action, as well as the impact

of federal law over jurisdictional challenges by a sovereign nation

involving preemption and sovereign immunity defenses. See California

Rules of Court, Rule 8.500(b)(1); Boisclair v. Superior Court (1990) 51

Cal. 3d 1140, 1146 (granting review to "consider the important

jurisdictional question...conceming the power of state courts to settle"

matters wholly preempted by federal law). Alternatively, this Court should

remand the case to the Court of Appeal, pursuant to Rule 8.500 (b)(4), so

that it can address these issues in the first instance.

This case involves a decade-old failed business venture by Plaintiff,

Sharp Image Gaming, Inc. ("Sharp"), in which Sharp unsuccessfully tried

to establish a gaming facility for Petitioner Shingle Springs Band of Miwok

Indians (the "Tribe"). Notwithstanding Sharp's admitted failure to build a

viable casino for the Tribe, or solve the problems associated with gaming

on the Tribe's essentially land-locked reservation, its lawsuit seeks $ 100

million in purported "breach of contract" damages from the profits of an
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entirely different casino project developed through the efforts of the Tribe

and an entirely different investor -- a project for which Sharp admits it had

no involvement and provided no funding.I

In response to Sharp's lawsuit, Petitioner -- a federally-recognized

Indian tribe that is subject to suit only "where Congress has authorized the

suit or the tribe has waived its immunity" (Kiowa Tribe of Okla. v.

Manufacturing Technologies, Inc. (I 998) 523 U.S. 751,760) -- brought a

Motion to Quash/Dismiss on the ground there was no effective waiver of its

sovereign immunity with respect to Sharp's claims. In addition, the Tribe

raised a predicate jurisdictional challenge to Sharp's suit, seeking dismissal

because Sharp's claims fall within the completely preemptive scope of the

Indian Regulatory Gaming Act ("IGRA") -- meaning a federal court alone

has jurisdiction to adjudicate Sharp's lawsuit. Gaming Corporation v.

Dorsey & Whitney (8th Cir. 1996) 88 F.3d 536, 544.

The Tribe's Federal Preemption Defense

Supporting its IGRA preemption defense, the Tribe submitted the

decision of the National Indian Gaming Commission (the "NIGC"), the

federal agency Congress created to enforce IGRA. In a decision that

became "final agency action" on June 20, 2009, the NIGC found that

Sharp's contracts (i.e., the contracts Sharp seeks to enforce in this state

court action) are unapproved "management contracts" that not only

implicate, but violate, IGRA's statutory and regulatory protections, z

_See Vol.I/Tab2/pp. 14-26; Vol.I/Tabl0/pp. 124:12-126:28; 128:7-17;

129:5-17; Vol.II/Tab 19/pp. 573:14-19, 573:20-574:6; Vol.III/Tab 19/pp.

589:5-12. Citations are to the tabbed exhibits in the separate volumes of

Exhibits to the Petition for Writ of Mandate filed in the Court of Appeal.

2 Sharp has not challenged the NIGC's final agency action; under 25 U.S.C.

§ 2714, it may only challenge that action in federal district court. The

applicable limitations period is six years. See Sea Hawk Seafoods, Inc. v.

Locke (9th Cir. 2009) 568 F.3d 757, 760.

-3-



Ignoring the scopeof its jurisdictional authority, the trial court

denied the Tribe's Motion to Dismiss on IGRA preemption grounds by

purporting to act in place of a federal reviewing court and making both

substantive and procedural rulings on Sharp's challenge to the NIGC's final

agency action -- a challenge that could only be brought in federal court.

See United States ex rel Saint Regis Mohawk Tribe v. President R.C. (2d

Cir. 2006) 451 F.3d 44, 51 (NIGC decision to approve or disapprove a

management contract is a "final agency decision" subject to federal court

appeal); Federal Nat'l Mortg. Assoc. v. Le Crone (6th Cir. 1989) 868 F,2d

190, 193 (review of decisions of federal administrative agencies fall within

federal courts' exclusive jurisdiction).

Specifically, the trial court ruled that it was not bound by the

NIGC's final agency action because the NIGC lacked "jurisdiction" to

review Sharp's gaming contracts (notwithstanding the agency's contrary

conclusion), because the contracts had been "cancelled."

(Vol.VII/Tab45/p. 1955:2-4.) In addition, the trial court found that even if

the NIGC had jurisdiction, its "final agency action" was ineffective

because, in the trial court's view, the agency should have required

compliance with an agency regulation that the trial court (but not the

NIGC) found relevant; and because the trial court believed that Sharp's

"due process" rights were somehow violated (notwithstanding the NIGC's

undisputed compliance with the federal Administrative Procedure Act).

(Vol.VlI/Tab45/pp. 1956:6-1958:18.)

Although the trial court's decision is fraught with error, the reason

review is necessary and this Petition should be granted is because -- as

stated in this Court's decision in Boisclair v. Superior Court (1990) 51 Cal.

3d 1140, 1146 -- it is necessary "to consider the important jurisdictional

questions this case poses concerning the power of state courts to settle

disputes" in an area involving Indian affairs under a completely preemptive

federal statute. In Boisclair, the federal statute at issue involved the sale of
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Indian property (under 28 U.S.C. § 1360), whereas the relevant preemptive

statute here involves Indian gaming (under 25 U.S.C. § 2701); but the

principle -- and the concomitant need for appellate review to provide

clarity and guidance to the lower courts with respect to the scope of state

court authority over Indian affairs -- applies with equal force to this

dispute given IGRA's stated purpose. See Gaming Corporation v. Dorsey

& Whitney (Sth Cir. 1996) 88 F.3d 536, 544 (Congress' completely

preemptive intent in claims involving IGRA is clear from the statute's "text

and structure," as well as "its legislative history, and its jurisdictional

framework .... ") Indeed, the need for appellate review is even more

pronounced under the facts presented here, where the trial court assumed

jurisdiction only by finding that it is not bound by the NIGC's final agency

action, and ignoring dispositive federal case law holding that it is. See

AT&T v. Coeur D'Alene, supra, 259 F.3d at 906, 908, 909 ("unless and

until" the NIGC's final agency action is successfully challenged in a federal

district court, the agency finding is entitled to binding and preclusive legal

effect.)

For these reasons, the Tribe respectfully requests that the Petition be

granted to address and clarify the proper scope of state court authority over

final federal agency action, so that trial courts will have guidance when

determining (1) whether a trial court exceeds the limit of its authority if it

reaches issues that federal statutory and decisional law confirms is

exclusively within the federal courts' jurisdiction ; and (2) whether a trial

court must follow dispositive federal authority holding that a final federal

agency decision is legally binding "'unless and until" it is successfully

challenged in a federal district court. 3

3 Moreover, and as further discussed below, had the trial court analyzed the

law controlling the complete preemption question raised by the Tribe

correctly, it should have concluded that it lacks jurisdiction to adjudicate
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The Tribe's Sovereign Immunity Defense

The trial court also improperly asserted personal jurisdiction over the

Tribe by denying its Motion to Quash/Dismiss on the ground of sovereign

immunity, erroneously holding that the Tribe would have to stand trial

before its sovereign immunity defense is decided. (Vol.VII/Tab45/p.

1960: I 1-23.) See Kiowa Tribe of Oklahoma v. Manufacturing Techns., lnc.

(1998) 523 U.S. 75 I, 756 (the question of whether and the extent to which

an Indian Tribe has waived its sovereign immunity (if at all) is controlled

by federal law). Not only is the trial court's ruling wrong as a matter of law

(as a long line of relevant federal and state case law confirms), it is a direct

abrogation of the trial court's responsibility to resolve, pre-trial, any

pertinent disputed issues of fact involving a tribe's claim of sovereign

immunity. Great Western Casinos Inc., v. Morongo Band of Mission

Indians (1999) 74 Cal. App. 4th 1407, 1418 (where a trial court is "faced

with competing claims" regarding whether a tribe had waived its immunity,

the court must "resolve the conflict" by considering both parties' evidence).

The reason a court, not a jury, must resolve factual disputes

surrounding a tribe's sovereign immunity is because the pre-trial

determination is itself an integral component of the jurisdictional defense.

"Tribal sovereign immunity confers not just immunity from liability, but

immunity from suit" and "tribal sovereign immunity would be rendered

meaningless if a suit against a tribe asserting its immunity were allowed to

Sharp's breach of contract claims because those claims, as the NIGC's final

agency determination reflects, fall within IGRA's completely preemptive

scope. See American Vantage Companies v. Table Mountain Rancheria

(2002) 103 Cal. App. 4th 590, 596 (recognizing that state courts lack

jurisdiction to adjudicate claims involving agreements "subject to IGRA

regulation" because those claims are completely preempted); Boisclair v.

Superior Court (1990) 51 Cal. 3d 1140, 1156 (where "one possible"

outcome of litigation is a finding that the claim violates a statutory scheme

within the exclusive jurisdiction of the federal courts, complete preemption

deprives state court of jurisdiction).
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proceedto trial." Big Valley Band of Pomo Indians v. Superior Court

(2005) 133 Cal. App. 4th 1185, 1189, citing Santa Clara Pueblo v.

Martinez (1978) 436 U.S. 49, 58; Tamiami Partners v. Miccosukee Tribe of

Indians (1 lth Cir. 1995) 63 F.3d 1030, 1050.

As a result, if the Tribe's sovereign immunity defense is decided

after trial (as the trial court ruled below), that defense will be completely

undermined. The Tribe will suffer severe and irreparable harm by being

forced to stand trial even though it did not waive its sovereign immunity

with respect to Sharp's claims, for no reason other than the trial court

improperly assumed personal jurisdiction over a federally recognized tribe

by denying the Tribe its fundamental right to have a decision regarding its

sovereign immunity judicially determined before this case is litigated and

tried on the merits. Ignoring controlling law, the trial court erroneously

relied on cases applying ordinary rules of contract interpretation to decide

the federal sovereign immunity question before it. (Vol.VIl/Tab45/pp.

1959:4-1960:23.) To avoid such errors in the future, and to ensure that the

trial court correctly applies the law governing resolution of a tribe's

sovereign immunity defense, review is appropriate and should be granted.

Big Valley Band of Pomo Indians v. Superior Court, 133 Cal. App. 4th

1185, 1189 ("interlocutory writ review is appropriate" after erroneous

rejection of tribe's immunity defense).

Alternatively, and at a minimum, this Petition should be granted so

that this case can be remanded to the Court of Appeal to decide the issues

set forth in the Tribe's Petition for Writ of Mandate. Indeed, for the

reasons discussed above (and more fully addressed in the briefing on the

Tribe's Writ Petition to the Court of Appeal), the writ relief sought by the

Tribe is not only appropriate pursuant to Code of Civil Procedure section

418.10(c), it is the only way to effectively review the trial court's improper

exercise of jurisdiction over the Tribe, and to relieve the Tribe from the
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legally untenableobligation of being forced to stand trial before its

sovereign immunity defense is resolved.

STATEMENT OF THE CASE

A. Factual And Procedural Background.

In the early 1990s, the Tribe and Sharp pursued a two-step plan, by

which they would develop a temporary casino on the Tribe's essentially

land-locked reservation. Initially, a temporary casino would be housed in a

sprung tent, and then, if successful, the resources from the tent casino

would be used to build a larger, permanent casino. (Vol.I/Tabl0/pp. 80:23-

26; 102:25-106:4; 109:20-22; 113:28-I 14:3; 154:3-7; 176:27-177:3;

256:20-24; 276:27-277:2.) To that end, the Tribal Council authorized the

pursuit of"a Class II Gaming operation on the Rancheria," and authorized

the Chairman to sign the "necessary Agreements." (Vol.I/Tabl0/pp. 195-

233; 236.) In May 1996, Sharp and the Tribe's Chairman signed a

"Gaming Machine Agreement" which led to the establishment of the

sprung tent Crystal Mountain Casino. That temporary facility opened for

one night in October 1996. (Vol.I/Tab2/pp. 16:28-17:3; Tabl0/pp. 93:7-14;

154:8-12; Vol.II/Tabl 1/pp. 312-316.)

The temporary casino re-opened in May 1997 without any gaming

machines; however, it closed shortly thereafter due to insufficient revenue,

primarily due to access problems, and it never re-opened. (Vol.I/Tabl0/pp.

81:3-10; 110:3-8; 114:15-19; 155:6-11; 177:10-17; 257:12-16; 258:12-18;

Vol.II/Tabl9/pp. 568:9-569:1.)

In the Fall of 1997, after Crystal Mountain had closed, Sharp's

principal, Chris Anderson, approached the Tribe again, promising to solve

the access problem, and persuading the Tribal Council to sign new

agreements with Sharp -- an Equipment Lease Agreement ("ELA") and a

Promissory Note. (Vol.I/Tab10/pp. 81:11-82:19; 1 I0:3-111:5; 114:20-

115:9; 155:12-156:!8; 177:18-178:24; 257:17-258:22; 277:19-279:15;

Vol.II/Tabl 9/pp. 456:2-20; 492:4-493:10; 497:5-24; 507:5-508:14; 509:25-
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510:8.) However, Crystal Mountain never re-opened (Vol.II/Tabl9/pp.

464:2-7; 570:10-14), as Sharp never solved the Tribe's access problem

(Vol.II/Tab 19/pp. 463:18-22; 497:5-24; 571:22-572:9; 570:6-17), and, in

the words of Anderson, the Tribe "cancelled" Sharp's contracts in 1999.

(Vol.II/Tablg/pp. 575:23; 576:7-10.)

The Tribe then partnered with a new investor (Lakes Entertainment,

Inc.) to attempt to bring gaming to the reservation. Ultimately, Lakes

Entertainment advanced over $50 million for the development of Red

Hawk Casino (which opened in December 2008 over ten years after

Sharp's contracts had been cancelled), and helped secure unimpeded access

to that facility by constructing an interchange connecting the Tribe's

reservation to a public roadway, Highway 50. (Vol.I/Tabl0/pp. 124:12-

126:28; 128:7-17; 129:5-17.) Sharp provided no funding for either Red

Hawk Casino or the highway interchange that was needed to secure access.

(Vol.II/Tab 19/pp. 573:14-19, 573:20-574:6; Vol.III/Tab 19/pp. 589:5-12.)

Notwithstanding the foregoing, Sharp filed a $100 million breach of

contract lawsuit against the Tribe in 2007, alleging that its decade-old

written contracts, as well as oral contracts allegedly previously entered, are

"valid and binding" to enforce against the Tribe's recently built Red Hawk

Casino, entitling Sharp to a "percentage of" Red Hawk casino "revenues for

a number of years." (Vol.I/Tab 2/pp. 14-26; 14:28-15:1.) Shortly

thereafter, the Tribe brought a Motion to Quash/Dismiss on the ground of

complete federal preemption and sovereign immunity. (Vol.I/Tab3/pp. 27-

30.)

Sharp opposed that Motion by seeking broad "jurisdictional"

discovery, which the Court granted. (Vol.I/Tab7/pp. 57-59;

Vol.lI/Tabl4/pp. 381:9-382:7.) In the meantime, and because the trial

court had earlier ruled that an NIGC Advisory Opinion (concerning the

validity of Sharp's contracts) deserved no "legal effect" because it was not

a "final determinative action" (Vol.I/q'abS/pp. 62-66), the Tribe requested

-9-



that the NIGC Chairman undertake a formal review of the Sharp

agreements. (Vol.VI/Tab34/p. 1601). The NIGC did so, and thereafter

issued a final decision finding that Sharp's contracts violate IGRA.

(Vol.WTab32/p. 1321; Vol.IV/Tab25/p. 1085.) Based on that formal

determination, the Tribe moved to stay the state court litigation to allow

Sharp an opportunity to appeal the NIGC's decision. (Vol.IV/Tab25/pp.

1059-1098). Sharp opposed the motion, and the trial court denied it.

(Vol.VI/Tab35/pp. 1604-1607). Although Sharp opposed staying this

litigation, it nonetheless appealed the agency's final determination to the

full NIGC Commission. (Vol.V/Tab32/pp. 1295-Vol.VI/Tab32/p. 1580.)

Thereafter, on June 20, 2009, the Chairman's final decision became

"final agency action" under 25 C.F.R. § 539.2 -- subject thereafter to

exclusive federal court jurisdiction and review under 25 U.S.C. § 2714.

(VoI.VI/Tab37/p. 1630; Vol.VII/Tab40/p. 1750.) Because that decision has

not been successfully challenged by Sharp or anyone else in federal court,

that final "determinative action" of the NIGC is entitled to preclusive legal

effect as a matter of law. ,4T&Tv. Coeur D',4lene, 259 F.3d at 906, 908,

909.

B. The Trial Court's Denial Of The Tribe's Motions To

Quash/Dismiss.

On September 11, 2009, the trial court heard oral argument on the

Tribe's Amended Motions to Quash/Dismiss on the ground of preemption

and sovereign immunity. (Vol.VI/Tab43/pp. 1790-1934.) The trial court

denied the Motions shortly thereafter. (Vol.VII/Tab45/pp. 1940-1961 .)

The trial court's ruling contained a Statement of Facts omitting

much of the Tribe's proffered evidence (as further discussed below), and

then failed to address the preemption question before it -- focusing instead

on issues within the exclusive jurisdiction of the federal courts under 25

U.S.C. § 2714. Specifically, the trial court exceeded the bounds of its

authority by improperly acting in the place of a federal reviewing court to
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reach the merits of Sharp's procedural and substantive challenge to the

NIGC's final agency action, ruling that (1) the NIGC lacked "jurisdiction '_

to review Sharp's gaming contracts (despite the NIGC's contrary

conclusion); and (2) even if it had such authority, the NIGC did not, in fact,

take "final agency action" on Sharp's contracts (despite the NIGC's express

finding that it did). (Vol.VIFTab45/pp. 1954:11-1958:17.) Based on an

apparent (albeit mistaken) belief that issuing a ruling rejecting the NIGC's

"final determinative action" would resolve the Tribe's preemption defense,

the trial court failed to address the issue actually before it.

Contrary to the trial court's formulation, the issue was not whether

"this litigation was under the jurisdiction of the Federal Court because it

involved action of the NIGC." (VoI.VII/Tab45/p. 1952-1-3.) Rather, the

issue was whether the terms of Sharp's alleged contracts potentially (or

actually) violate a statute falling within an area completely preempted by

federal law (i.e., IGRA); and the NIGC's determination that Sharp's

contracts violate IGRA's protections showed why Sharp's claims to enforce

those very contracts are completely preempted as a matter of law, requiring

dismissal. See American Vantage Companies v. Table Mountain Rancheria

(2002) 103 Cal. App. 4th 590, 596 (claims "subject to IGRA regulation"

are completely preempted); Boisclair v. Superior Court (1990) 51 Cal. 3d

1140, 1156 (state court lacks jurisdiction over claims that potentially

violate a statutory scheme within the exclusive jurisdiction of the federal

courts). Moreover, as emphasized above, uncontroverted federal law holds

that the NIGC's "final agency action" is binding "unless and until" it is

successfully challenged in an appropriate federal district court -- an avenue

of redress Sharp has declined to pursue. AT&Tv. Coeur D'Alene, supra,

259 F.3d at 906, 908, 909.

In addition, the trial court further failed to follow controlling federal

law governing resolution of the Tribe's sovereign immunity defense.

Instead, the trial relied on "garden variety" breach of contract cases having
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nothing to do with sovereign immunity to find that the question of whether

the Tribe waived its sovereign immunity with respect to Sharp's lawsuit

would not be resolved until after a trial on the merits. (VoI.VII/Tab45/pp.

1958:18-1960:23.) Santa Clara Pueblo v. Martinez, (1978) 436 U.S. 49, 58

("Tribal sovereign immunity confers not just immunity from liability, but

immunity from suit"); Tamiami Partners v. Miccosukee Tribe of lndians

(1 lth Cir. 1995) 63 F.3d 1030, 1050 ("tribal sovereign immunity would be

rendered meaningless ifa suit against a tribe asserting its immunity were

allowed to proceed to trial"). Through this error, the trial court abrogated

its responsibility to make the "pretrial factual and legal determinations"

necessary to resolve a tribe's sovereign immunity defense; and therefore

failed to make the findings of fact necessary to demonstrate that Sharp was

able to prove that "the necessary jurisdictional criteria" was met through

"competent evidence" to establish the trial court's jurisdiction over the

Tribe. Great Western Casinos Inc., v. Morongo Band of Mission Indians

(1999) 74 Cal. App. 4th 1407, 1418. In sum, by failing to make the

findings the law requires, there is no basis to conclude the trial court has

personal jurisdiction over the Tribe.

C. The Court Of Appeal's Summary Denial Of The Petition For
Writ Of Mandate.

On December 15, 2009, the Tribe timely brought a Petition for Writ

of Mandate, Prohibition, Temporary Stay, and/or Other Appropriate Relief

pursuant to Code of Civil Procedure sections 418.10(c), as well as sections

1085, 1086, 1102, 1103. On December 18, 2009, Sharp filed a

"Preliminary Opposition" to the Writ Petition, and the Tribe responded to

that Opposition on December 23, 2009.

The Tribe established that writ relief was both necessary and

appropriate to avoid severe and irreparable harm resulting from the trial

court's assertion of jurisdiction over the Tribe, where the trial court (1)

exceeded the scope of state court authority to reach issues within the
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exclusivejurisdiction of a federal court, while at the same time ignoring

dispositive federal law related to the Tribe's preemption defense; and (2)

erroneously disregarded controlling federal (and state) law governing the

Tribe's sovereign immunity defense by failing to make the findings

necessary to establish personal jurisdiction over the Tribe, and ordering the

Tribe to stand trial before determining whether it had, in fact, effectively

waived its sovereign immunity.

Nevertheless, five weeks later, on January 21, 2010, the Court of

Appeal denied the Petition without further comment pursuant to the Order

attached hereto.
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DISCUSSION

I. THIS COURT SHOULD GRANT REVIEW AND HOLD

THAT THE TRIAL COURT EXCEEDED THE SCOPE OF

ITS STATE COURT AUTHORITY BY EXERCISING

SUBJECT MATTER JURISDICTION OVER THE TRIBE.

Under the doctrine of complete preemption, federal courts have

exclusive jurisdiction over claims falling within the completely preemptive

scope of the Indian Gaming Regulatory Act ("IGRA"). See Gaming

Corporation v. Dorsey & Whitney (8th Cir. 1996) 88 F.3d 536, 544, 545,

549 (through IGRA and the creation of a new federal agency charged with

its enforcement (the NIGC), Congress created a comprehensive scheme in

which state jurisdiction in Indian gaming is seriously constricted, and

claims that "interfere with tribal governance of gaming" necessarily fall

within IGRA's preemptive scope). See also American Vantage Companies

v. Table Mountain Raneheria (2002) 103 Cal. App. 4th 590, 596 (state

courts lack jurisdiction to adjudicate claims involving agreements "subject

to IGRA" because such claims affect a tribe's governance of gaming).

A. The Trial Court's Ruling Reaching Sharp's Challenge To

The NIGC's Final Agency Action Exceeded State Court

Authority.

The question before the trial court was whether a state court is

deprived of jurisdiction where (as here) a federal agency has taken final

action determining that violations of a completely preemptive federal

statute occurred. The trial court found that complete preemption did not

apply, but only by ignoring an entire body of established law, and reaching

issues it had no authority to decide.

First, the trial court ignored the statutory and decisional law

confirming that under the APA, any challenge to a federal agency's final

decision is within the exclusive jurisdiction of the federal courts. 5 U.S.C.

§ 702; Federal Nat'l Mortg. Assoc. v. Le Crone (6th Cir. 1989) 868 F.2d

190, 193 (finding that Congress did not intend judicial review under the
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APA to include state court review, and further holding that decisions of

federal agencies under the APA are within the exclusive jurisdiction of the

federal courts). This rule of law applies (of course) to final decisions of the

NIGC. 25 U.S.C. § 2714 (appeal of final agency action by the NIGC is to a

federal district court); St Regis Mohawk Tribe v. President R.C. (2d Cir.

2006) 451 F.3d 44, 51 (NIGC decision to approve or disapprove a

management contract is a "final agency decision[] for purposes of appeal

to the appropriate Federal district court ...").

Second, the trial court ignored the dispositive holding of the Ninth

Circuit in a case involving precisely the same legal issue presented here. In

AT&Tv. Coeur D'Alene, the district court decided whether AT&T was

obligated to provide toll-free telephone service under an agreement with the

Coeur D'Alene Tribe that would allow callers to participate in a "National

Indian Lottery" created by the Tribe. As part of its analysis, the district

court found that telephonic participation in the Lottery was not subject to

IGRA regulation, even though the NIGC had taken final agency action

reaching a different conclusion, ld. at 902, 905. The Court of Appeal

vacated the district court's determination, finding it lacked jurisdiction to

reach the question, given that the NIGC's decision was "final agency

action" and any challenge to that determination was subject to exclusive

review under 25 U.S.C § 2714. Id.

In addition, and adopting language directly relevant here, the Court

expressly held that the lower court could not "sidestep" the "crucial

consideration[]" of the "effect it should accord the NIGC approval made

consistent with the requirements of the detailed regulatory scheme

Congress provided when it enacted the IGRA." AT&T, 259 F.3d at 905-

906. The Court expanded its analysis of the district court's error by

observing that "what the district court failed to grasp was that the IGRA

lays out a specific regulatory scheme whereby the NIGC approval of a

management contract is a final agency decision that may be appealed only
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directly and in an action initiated by a proper party in federal district court."

Id. at 907, 908. The Court concluded by underscoring the binding and

preclusive effect of the NIGC's final agency action by reiterating that

"unless and until the NIGC's decision is overturned by means of a proper

challenge and appeal, the IGRA governs the Lottery." AT&Tv. Coeur

D'Alene, 259 F. 3d at 909, 910.

Without analyzing (or even acknowledging) A T&T v. Coeur

D'Alene, and without citing a single case to support its authority to make

findings and rulings as to the procedural and substantive merits of the

NIGC's final agency action, the trial court denied the Tribe's complete

preemption motion the only way it could: by reaching issues outside its

authority and by ignoring controlling law. Specifically, and notwithstanding

its earlier ruling that a "final determinative action" of the NIGC would be

entitled to "legal effect" (Vol.I/Tab8/pp. 62-66), the trial court ruled that it

was not bound by the NIGC's determination, reasoning that (1) the NIGC

lacked "jurisdiction" to review Sharp's contracts, and that (2) even if the

NIGC had "jurisdiction," there was no "final agency action," because the

NIGC failed to enforce an NIGC regulation the trial court (but not the

NIGC) found applicable, and violated Sharp's due process rights by

engaging in communications with the Tribe that the trial court found

inappropriate -- even though the communications were permitted under the

express provisions of the APA and relevant case law. (Vol.V/Tab32/pp.

1332-1334; (Vol.IV/Tab25/pp. 1096-1098.) Based on these findings, the

trial court ruled that it could ignore the NIGC's determination because it

was not "final action." (Vol.VII/Tab45/p. 1958:4-17.)

B. Substantial Evidence Confirmed That Sharp's Claims

Fall Within IGRA's Completely Preemptive Scope.

Conflating the authority of the NIGC to review Sharp's contracts

with the legal requirements necessary to establish federal court jurisdiction

based on complete preemption, the trial court misstated and (apparently)
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misunderstood the legal issue before it. Contrary to the trial court's

formulation, the Tribe never asserted that "this litigation was under the

jurisdiction of the Federal Court because it involved action of the NIGC."

(Vol.VII/Tab45/p. 1952:1-3 (emphasis added).) Rather, the issue was

whether Sharp's alleged contracts potentially (or actually) violate a statute

falling within an area completely preempted by federal law (i.e., IGRA).

See Boisclair v. Superior Court (1990) 51 Cal.3d 1140, 1156 (setting forth

the standard for determining whether a claim is "completely preempted"

and holding that the proper analysis is to determine whether "one possible

outcome" of the litigation is a finding that the claim violates a statutory

scheme within the exclusive jurisdiction of the federal courts).

The relevance of the NIGC's findings to that question is (and always

has been) evidentiary. The NIGC's findings that Sharp's contracts by their

terms not only potentially, but actually, violate IGRA's protections

demonstrates why Sharp's claims to enforce those very contracts in this

litigation fall within IGRA's completely preemptive scope. As a result, the

trial court lacked jurisdiction over this lawsuit. 4

4 In addition, although the trial court did not address this issue, the law is

clear that the same analysis applies to the Promissory Note that

accompanied the ELA, which reflects money advanced by Sharp with

respect to Crystal Mountain Casino. (Vol.I/Tabl0/pp. 283-284.) The

Promissory Note is a "collateral agreement" to the Equipment Lease

Agreement under IGRA (and cannot even be enforced unless the terms of

the ELA are met), and thus claims related to the Promissory Note, like

those related to the ELA, also are subject to complete preemption under

IGRA, and should have been dismissed. See American Vantage, 103 Cal.

App. 4th 590, 595 ("Management contracts and collateral agreements to

management contracts" are subject to IGRA regulation). A collateral

agreement to a management contract is defined as "any contract, whether or

not in writing, that is related, either directly or indirectly, to a management

contract, or to any rights; duties or obligations created between a tribe ...

and a management contractor or subcontractor .... "25 C.F.R. § 502.5; see

also Machal, Inc. v. dena Band of Choctaw Indians (W.D. La. 2005) 387 F.
Supp. 2d 659, 667-668 (where, as here, an agreement related to a casino
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Controlling law supported only one legally sustainable conclusion:

Because Sharp seeks to enforce gaming contracts which the federal agency

charged with reviewing such contracts determined not only implicate, but,

violate, the provisions of IGRA, the claims fall within IGRA's completely

preemptive scope, and the trial court lacked jurisdiction over this lawsuit.

Indeed, the single case upon which the trial court relied -- American

Vantage Companies v. Table Mountain Rancheria (2002) 103 Cal. App. 4th

590 -- not only addressed this issue, but affirmatively relied on the NIGC's

opinion in conducting its preemption analysis, and confirms that the state

court has no jurisdiction to adjudicate Sharp's lawsuit.

In American Vantage Companies v. Table Mountain Rancheria,

supra, the Court of Appeal expressly acknowledged that state courts lack

jurisdiction to adjudicate claims involving agreements "subject to the

IGRA," because such matters necessarily affect a tribe's governance of

gaming. American Vantage, 103 Cal. App. 4th at 596. Applying this

standard to facts precisely the opposite of those presented by Sharp's

claims, the Court of Appeal concluded that because the NIGC's General

Counsel had issued an Advisory Opinion concluding that the disputed

contracts related to a tribe's casino were not unapproved "management

contracts" that violated IGRA, the federal doctrine of complete preemption

did not require dismissal of the state court breach of contract claim. Id. In

reaching this decision, the American Vantage court recognized that the

Advisory Opinion was not final agency action, stating the agency could

"thereafter reconsider its decision." Id. However, based on the contracts'

"present status," where the "NIGC determined that neither the termination

agreement nor the consulting agreement required the approval of the NIGC

management contract requires the payment of a note on loans received from

construction and other costs from the net revenues of the gaming operation,

it is a collateral agreement subject to IGRA).
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Chairman," the appellate court concluded "that the contracts fall outside the

IGRA's protective structure." 103 Cal. App. 4th at 596, 597.

Thus, American Vantage directly addressed the effect of afinal

NIGC decision finding that a particular contract violates IGRA -- the exact

circumstance presented here. Specifically, the Court of Appeal explained

that where a contract at issue in a state court action is "subject to IGRA

regulation," the claim necessarily "falls within the preemptive scope of the

IGRA," mandating dismissal. American Vantage, supra, 103 Cal. App. 4th

at 596.

Given American Vantage, and the fact that the NIGC has made a

final agency determination that Sharp's contracts in fact violate IGRA, and

given that the NIGC's final agency action is entitled to binding and

preclusive effect, there is no basis, as a matter of law, to support the trial

court's denial of the Tribe's Motion to Dismiss on the basis of federal

preemption grounds. 5

5 Sharp argued below that American Vantage is properly read for the

proposition that any claim asserting a "void" contract under IGRA is within

the jurisdiction of a state court if the claim seeks breach of contract

damages. Putting aside the theoretical difficulty with seeking breach of

contract damages under a "void" contract, that proposition does not

comport with the holding or the analysis of American Vantage. Moreover,

no court has ever held that a state court has jurisdiction to entertain a suit

where, as here, the NIGC has taken final agency action to find that the

contracts at issue fall within IGRA's scope and violate its statutory and

regulatory protections.
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II. THIS COURT SHOULD GRANT REVIEW AND HOLD

THAT THE TRIBE IS ENTITLED TOA PRE-TRIAL

DECISION AS TO ITS SOVEREIGN IMMUNITY DEFENSE

A. Because Sovereign Immunity Must Be Resolved At A

Case's Outset, And Given The Tribe's Unsuccessful Effort

To Secure Resolution Since 2007, Judicial Economy

Supports This Court's Resolution Of This Threshold
Jurisdictional Defense.

The most fundamental error committed by the trial court in ruling on

the Tribe's Motion to Quash/Dismiss on sovereign immunity grounds was

its conclusion that the trier of fact (either it or a jury) can decide at or after

trial whether the court possesses jurisdiction to adjudicate Sharp's claims.

Because tribal immunity provides immunity to suit, and not simply liability

(Santa Clara Pueblo v. Martinez (1978) 436 U.S. 49, 58; Great Western, 74

Cal. App. 4th at 1418), the defense is "effectively lost" if an immune party

is forced to stand trial or endure the burdens of litigation. Big Valley Band

ofPomo lndians v. Superior Court (2005) 133 Cal. App. 4th 1185, 1189.

Indeed, "[t]ribal sovereign immunity would be rendered meaningless if a

suit against a tribe asserting its immunity were allowed to proceed to trial."

Id. at 1189-90 (quoted case omitted).

Given the trial court's clear error and abrogation of its responsibility

to resolve any disputed issues surrounding the Tribe's sovereign immunity

defense in the first instance; and given that the evidentiary record

surrounding the Tribe's sovereign immunity defense is entirely written and

fully developed, it is both appropriate and in the interest of judicial

economy, for this Court to resolve this issue, or remand to the Court of

Appeal for the necessary judicial determination. See Big Valley, 133 Cal.

App. 4th at 1190 ("interlocutory writ review is appropriate" after erroneous

rejection of tribe's immunity defense); Great Western, 74 Cal. App. 4th at

1418 ("in the interests of judicial economy," the appellate court would

review all matters considered by the trial court in resolving the issue).
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Indeed, and as emphasized above, the trial court required the Tribe to

participate in extensive "jurisdictional" discovery, and thus the record upon

which the Tribe's sovereign immunity defense rests is ripe for adjudication.

Moreover, there is no need for remand to the trial court, because in this

instance the trial court and the appellate courts stand in "comparable

positions." See McGhan Medical Corp v. Superior Court (1992) I 1 Cal.

App. 4th 804, 819; id. at 810 (where court must "consider legal concepts in

the mix of fact and law," "concerns of judicial administration" actually

"favor" appellate resolution).

As a result, in the event this Court does not grant review and hold

that the trial court exceeded its authority by improperly denying the Tribe's

Motion to Dismiss on complete preemption grounds, the Court should, at a

minimum, afford the Tribe its right to pre-trial resolution of its sovereign

immunity defense by (I) deciding the issue on the written record submitted

by the Tribe, or (2) remanding the issue to the Court of Appeal with

instructions to take such action.

To that end, the remainder of this Petition demonstrates that the

substantial evidence before the trial court- i.e., "the reasonable...,

credible, and [] solid" evidence (Kuhn v. Department of Gen. Services

(I 994) 22 Cal. App. 4th 1627, 1633 (citation and quotation marks omitted))

-- combined with case precedent governing tribal immunity, compels a

finding that Sharp has not met its burden of establishing that the Tribe

waived its immunity with respect to Sharp's claims. Lawrence v. Barona

Valley Ranch Resort & Casino (2007) 153 Cal. App. 4th 1364, 1369 (party

seeking to establish jurisdiction bears the burden of proving an effective

waiver of immunity.).
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B. Under Controlling Law, Waivers Of Sovereign Immunity

Must Be Explicit, Authorized And Contained Within A
Valid Contract.

Ignoring controlling law, and citing not a single decision involving

sovereign immunity and its effective waiver, the trial court relied on

decisions involving the proper interpretation of contracts, finding that

disputed issues of fact meant the effect and scope of any waiver would have

to be decided at or after trial. However, the doctrine of tribal immunity is

not a matter of state contract law, but rather, of federal common law,

having neither constitutional nor statutory origins. Kiowa Tribe, 523 U.S.

at 756 ("tribal immunity is a matter of federal law and is not subject to

diminution by the States.").

To be effective, a waiver of tribal immunity must be grounded in the

tribe's consent. See United States v. USF&G (1940) 309 U.S. 506, 514

(tribal official's failure to object to jurisdiction cannot waive immunity,

since "[c]onsent alone gives jurisdiction to adjudge against a sovereign.

Absent that consent, the attempted exercise of judicial power is void.")

Thus, an Indian tribe's immunity cannot be lost if it was not unauthorized.

See Village of Hotvela Traditional Elders v. lndian Health Services

(D.Ariz. 1997) 1 F. Supp. 2d 1022, 1028 (tribe's immunity is not lost when

an official acts beyond the scope of his authority), aff'd (9th Cir. 1998) 141

F.3d 1182. Likewise, because waivers of immunity are strictly construed,

they are confined to the conditions on which they were granted. Ameriloan

v. Superior Court (2008) 169 Cal. App. 4th 81, 94 (citation omitted);

Campo Band of Mission Indians v. Superior Court (2006) 137 Cal. App.

4th 175, 183.
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C/ Sharp Cannot Demonstrate An Effective Waiver Of

Sovereign Immunity For Its "Class III" Gaming

Contracts Since The Tribe Only Authorized Agreements
For A "Class II Gaming Operation."

As the evidence before the trial court established, any waiver

provision in the GMA, ELA and Promissory Notes was ineffective because

the Tribe lacked the legal authority to enter, and the Chairman lacked the

power to sign, contracts for anything other than Class II gaming -- and the

contracts with Sharp involved unauthorized Class III gaming. Specifically,

the Tribe had no gaming compact in 1996 or 1997 that would allow Class

III gaming; the Tribal Council, therefore, only contemplated and authorized

a Class II operation with Sharp as both federal and tribal law expressly

required. 6 Moreover, each Tribal Council member involved in the

discussions surrounding the agreements with Sharp specifically recalled

assurances from Sharp's principal, Chris Anderson, that Sharp would

provide only "Class II" (or "legal") machines for use at Crystal Mountain

-- evidence that Sharp failed to challenge and that the trial court ignored. 7

Thus, and contrary to the trial court's apparent understanding, the

question was not whether the Tribe's Chairman was authorized to sign any

gaming agreements, but whether the actual agreements that he signed (i.e.,

the GMA and the ELA) were for the type of gaming allowed by the Tribal

Council. They were not. Instead, the record confirms that Sharp performed

the GMA by providing illegal and unauthorized "Class III" gaming devices,

6 Vol.I/Tabl0/pp. 195-233; 236; Vol.I/Tabl0/pp. 80:10-19; 109:6-11;

113:17-21; 153:12-20; 195-198; 204-205; 235; 257:1-11; 276:14-20;

Vol.II/Tab 19/pp. 436:82437:7; 442:22-443:16; 446: I 1-14; 449:24-450:5;

451:22-452:18; 453:19-454:18; 467:16-17; 468:5-470:1; 471:10-21;

478:25-479:11; 480:3-10; 494:5-9; 495:10-496:2; 500:12-501:22; 505:1 -

506:2; 515:19-517:4; 518:4-10; 526:8-12; 527:2-15; 528:12-529:2; 530:8-

531:24.

71d.
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and that it further expected to provide those same illegal gaming devices

under the ELA. s See Gallegos v. Pueblo of Tesuque (2002) 132 N.M. 207,

213 (where the Governor lacked authority under the law to ente(the

compacts, the compacts were "void from their inception" and there "never

was a valid waiver of sovereign immunity"); see also A.K. Management v.

San Manuel Band of Mission Indians (9th Cir. 1986) 789 F.2d 785, 789 (to

be effective, a waiver of sovereign immunity must be reflected in a valid

contract).

D. Any Waiver Of Immunity Was Strictly Limited to

"Revenues" Of "The Casino" Sharp Helped Build.

Separate and apart from whether Sharp met its burden of proving an

effective waiver of sovereign immunity, the Tribe's immunity remains

intact. That is because the issue is not simply whether a tribe has waived its

immunity, but the "extent to which that immunity was waived."

Namekagon Dev. Co. v. Bois Forte Res. Hous. Auth. (8th Cir: 1975) 517

F.2d 508, 510. Ira "tribe has consented to suit, any conditional limitations

imposed on its consent must be strictly construed and applied." Campo

Band, 137 Cal.App.4th at 183; see also Amer. Indian Agric. Credit

Consort., Inc. v. Standing Rock Sioux Tribe (8th Cir. 1985) 780 F.2d 1374,

1378 (8th Cir. 1985) ("[tribe] may prescribe the terms and conditions on

which it consents to be sued"). This makes sense because an effective

waiver is grounded in the sovereign tribe's consent. USF&G, 309 U.S. at

513.

The record shows that the waiver was intended to be strictly limited.

Indeed, the ELA (which Sharp's Complaint alleges superseded the GMA

s Vol.I/Tabl0/pp. 88:25-89:9; Vol.I/Tabl0/pp. 154:13-22; 158-159, 257:1-

11; Vol.II/Tablg/pp. 432:2-5; 449:24-450:11 ; 455:23-34; 484:4-485:3;

501:1-24; 502:20-503:2; 518:17-519:21; 529:17-23; Vol.I/Tab 10/pp.
271:24-272:7; 272:8-28, 273:1-12; Vol.II/Tabl 9/pp. 556:24-558:21-,

560:17-562:20.
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(Vol.I/Tab2/p. 17:7-8)) expressly states the Tribe's "waiver of sovereign

immunity from suit is specifically limited" and "the court shall have no

authority or jurisdiction ... except [with respect to] the Lessee's share of

the net gaming revenues." (Vol.I/Tab 10/p. 171, §21 (emphases added).)

While Sharp now claims the right to "net gaming revenues" for any casino

ever built by the Tribe, at any time and in any location, the terms of the

waiver provision, as well as the parties' discussions before the contract was

entered show otherwise, and demonstrate the waiver was limited to "net

gaming revenues" from the casino Sharp was expected to help build -- i.e.,

Crystal Mountain (not Red Hawk) casino. 9

According to the minutes from the November 15, 1997 Tribal

Council meeting (referenced in the trial court's ruling), and as the

testimony of every Tribal Council member involved confirms, the scope of

any waiver of sovereign immunity was limited to suits in connection with

"the net gaming revenues" from "the Casino" that Sharp was expected to

help build. I°

In sum, the Tribe never agreed that Sharp could maintain a suit to

recover revenues from any casino -- including a casino constructed a

decade later by another investor through a complicated and expensive

9 Vol.I/Tabl0/pp. 102:25-106:4, 115:11-15, 121,122; 171, §21; 81:11-

82:25; 110:13-111:5; 114:20-115:15; 155:12-156:18; 178:1-179:4; 257:17-

258:22; 277:19-279:15; Vol.ll/Tabl 9/pp. 436:8-437:7; 441:4-11; 457:10-

458:10; 472:18-473:25; 474:13-24; 475:11-476:11; 477:1-8; 482:5-14;

483:5-10; 486:18-487:25; 488:7-18; 492:4-15; 511:11-21; 512:4-17;

520:25-521:5; 524:11-525:13; 540:8-541 :15, 563:12-564:7.

_0Vol.l/Tabl0/pp. 121; 171, §21; 81:11-82:25; 110:13-111:5; 114:20-

115:15; 155:12-156:18; 178:1-179:4; 257:17-258:22; 277:19-279:15;

Vol.lI/Tab 19/pp. 436:8-437:7; 441:4-11; 457:10-458:10; 472:18-473:25;

474:13-24; 475:11-476:11; 477:!-8; 482:5-14; 483:5-10; 486:18-487:25;

488:7-18; 492:4-15; 511:11-21; 512:4-17; 520:25-521:5; 524:11-525:13.
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undertaking -- without any funding by Sharp. Accordingly, the Tribe did

not waive its sovereign immunity with respect to Sharp's claims.

E. Any Waiver For The Promissory Note Was Likewise

Limited To Proceeds Of A Casino That Sharp Built.

Sharp also asserts that the parties entered a Promissory Note,

whereby the Tribe agreed to repay Sharp approximately $3.2 million and

waive its immunity to suit on such Note. For the same reasons detailed

above, any waiver of immunity for the Note, which was executed with the

ELA, also was limited to "the net gaming revenues" from a casino Sharp

built. _l Thus, for the same reasons the Tribe lacked legal authority to enter

the ELA, the Promissory Note, which is inextricably tied to the ELA, was

likewise entered without legal authority, rendering inoperable any

purported waiver therein. AK Management, Gallegos, supra.

F. Both Parties Agreed The Tribe Never Waived Its

Sovereign Immunity For Oral Promissory Notes, And The
Trial Court Erred By Failing To Address The

Jurisdictional Significance Of This Undisputed Fact.

Even though Sharp amended its complaint to allege the Tribe orally

waived its sovereign immunity with respect to certain oral promissory notes

(Vol.I/Tab 12/p. 18, ¶ 9), Sharp's principal, Chris Anderson, thereafter

testified otherwise, admitting the Tribe never orally waived its immunity.

(Vol.II/Tab 19/pp. 579:10-582:1 .) That admission is consistent with the

declarations and deposition testimony of each Tribal Council member.

(Vol.I/Tabl0/pp. 77:6-78:5; 82:26-83:7; 111:6-19; 115:16-116:5; 156:25-

157:4; 179:5-19; 258:27-259:8; 279:16-280:3; Vol.II/Tabl9/pp. 435:5-7;

440:11-14; 447:17-24; 481:21-24; 491:20-22; 504:18-24; 521:24-522:5.)

Accordingly, given the absence of any waiver of immunity for any oral

tl See e.g., Vol.I/Tabl0/pp. 81:11-82:25; 110:13-111:5; 114:20-115:15;

121; 155:12-156:18; 178:1-179:4; 257:17-258:22; 271:24-273:24; 277:19-

279:15, 282, 283; Vol.ll/Tabl9/pp. 492:4-493:3; 523:11-22.
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contracts,there is nojurisdiction over such claims by Sharp. The trial court

erred by failing to make that ruling, and indeed, by failing even to reach the

issue.

CONCLUSION

For the foregoing reasons, the Tribe respectfully urges this Court to

grant this Petition For Review.

Dated: Jan. 29, 2010

Respectfully Submitted,

SONNENSCHEIN NATH & ROSENTHAL LLP

MATT MAROSTICA

Attorneys for Defendant and Appellant
SHINGLE SPRINGS BAND OF MIWOK INDIANS

-27-



CERTIFICATE OF COMPLIANCE

Pursuant to Rule 8.204(c) of the California Rules of Court, I hereby

certify that the total word count of Shingle Springs Band of Miwok Indians'

Petition for Review, excluding the Cover, Table of Contents, Table of

Authorities and Certificate of Compliance, is 7,558.

Dated: Jan. 29, 2010 SONNENSCHEIN NATH & ROSENTHAL LLP

PAULA M. YOS_X_

Attorneys for Defendant and Apl_qrant
SHINGLE SPRINGS BAND OF MIWOK INDIANS

-28 -



CERTIFICATE OF SERVICE

I declare .that I am employed with the law firm of Sonnenschein Nath & Rosenthal

LLP, Inc., whose address is 525 Market Street, 26 thFloor, San Francisco, CA 94105. I

am not a party to the within cause, and I am over the age of eighteen years.

I further declare that on January 29, 2010, I served the PETITION FOR

REVIEW on the interested parties in this matter in the manner so indicated below by

placing same in an envelope with a pre-paid bill of lading for next business day delivery

by Federal Express in accordance with Sonnenschein Nath & Rosenthal's ordinary

business practices;

Court of Appeal of the State of Califomia

Third Appellate District

914 Capitol Mall

Sacramento, CA 95814

Superior Court of the State of California

County of El Dorado
495 Main Street

Placerville, CA 95667

Steven Kimball

Stevens, O'Connell & Jacobs LLP

400 Capitol Mall, Suite 1400

Sacramento, CA 95814

Nicholas Fonseca

Tribal Chairman

Shingle Springs Band of Miwok Indians

Shingle Springs Rancheria

5281 Honpie Road

Placerville, CA 95667

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

- 29 -



Executed at San Francisco, California, on January 29, 2010.

Diane Donner

- 30-



IN THE

IN AND FOR THE

THIRD APPELLATE DISTRICT
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BY THE COURT:

The petition for writ of mandate and prohibition with request for stay is denied.
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HULL, Acting P.J.
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