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INTRODUCTION 

 The Tribe will establish at trial that the Treaties of 1855 and 18641 created a permanent 

reservation in Isabella County (the “Isabella Reservation”) for the “exclusive use, ownership, and 

occupancy” of the Tribe.2  It will also show that even though, under public-land laws, the United 

States withdrew from sale the “unsold public lands” 3 within the area at issue—a checkerboard of 

federal land interspersed with swamp lands, school lands, and private landholdings4— the 

Treaties created a contiguous Indian reservation of “six adjoining townships of land[.]”5

STATEMENT OF FACTS 

  The 

Tribe has never before litigated this question, but the linguistic record, historical record, and 

language of the Treaties all show that the Indians understood that they would receive a 

contiguous tract of land as a permanent home, and that they would receive allotments from the 

unsold land within this tract.  At a minimum, this evidence shows that the parties widely dispute 

the material facts of this issue, so the Defendants’ motion should not be granted. 

 The tribe incorporates the statement of facts in the United States’ Motion for Partial 

Summary Judgment6 and the historical record set forth in the Tribe’s response to that motion.7

                                                
1  Treaty with the Chippewa of Saginaw, Etc., Aug. 2, 1855, 11 Stat. 633, available at Ex. 11 to 
Saginaw Chippewa Indian Tribe’s Response to United States’ Motion for Partial Summary 
Judgment (“Resp. to U.S. Mot.”), Doc. 227 (“1855 Treaty”); Treaty with the Chippewa of 
Saginaw, Swan Creek, and Black River, Oct. 18, 1864, 14 Stat. 657 available at Ex. 28 to Resp. 
to U.S. Mot., Doc. 227  (“1864 Treaty”). 

  

To the extent this response relies on additional facts, supporting documents are attached. 

2  1864 Treaty at Art. II. 
3  1855 Treaty at Art. I. 
4  The Tribe’s estimation of the “unsold-land” map is attached as Exhibit A.  The detail of this 
map underscores the difficulty of jurisdictionally parsing the “sold” and “unsold” lands.  This 
parcel-by-parcel question will not ripen unless or until this Court adopts the Defendants’ theory 
that the Indians intended to exclude the “sold” lands from the Isabella Reservation.   
5  1855 Treaty at Art. I. 
6  United States’ Motion for Partial Summary Judgment, Doc. 222, at 1-15. 
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LEGAL STANDARD 

When considering a motion for summary judgment, “[t]he evidence of the non-movant is 

to be believed, and all justifiable inferences are to be drawn in his favor.”8  Summary judgment 

is only appropriate if, when viewed in this light, “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.”9  Thus, “disputes over facts that might affect the outcome of the suit under the 

governing law will properly preclude the entry of summary judgment.”10

ARGUMENT 

   

 
I. Summary judgment on the “sold lands” issue is not appropriate. 

 
A. Collateral estoppel does not preclude litigation of whether the “sold lands” are 

part of the Isabella Reservation. 
 

The Defendants correctly state the collateral-estoppel rule, but fail to apply it to the facts.  

Collateral estoppel does not apply here because the parties never actually litigated—and the ICC 

never actually decided—whether the sold lands are part of the Reservation.11

1. The ICC proceedings concerned compensation for title, not jurisdiction. 

   

 
In 1946, Congress enacted the Indian Claims Commission Act to give tribes a process 

and forum to sue the United States for certain treaty-based claims.12

                                                                                                                                                       
7  Resp. to U.S., Doc. 227. 

  But the relief available to 

8  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). 
9  Fed. R. Civ. P. 56(c). 
10  Anderson, 477 U.S. at 248. 
11  See United States v. Cinemark USA, Inc., 348 F.3d 569, 583 (6th Cir. 2003).  Accord United 
States v. Dann, 572 F.2d 222, 226-27 (9th Cir. 1978) (“Dann I”) (refusing to apply collateral 
estoppel to ICC decision where the issue before the court “was not placed in issue in the 
litigation before the ICC.”); United States v. Dann, 706 F.2d 919, 924 (9th Cir. 1983) (“Dann 
II”) (reaffirming Dann I decision not to apply collateral estoppel to ICC decision). 
12  Navajo Tribe of Indians v. State of New Mexico, 809 F.2d 1455, 1460 (10th Cir. 1987).   
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tribes was limited.  An early ICC decision “construed the ICCA as limiting the available relief 

‘to that which is compensable in money.’”13  Accordingly, the Tribe brought various claims for 

compensation (based on each of the treaties between the Bands and the United States, including 

treaties predating those at issue here) against the United States to the ICC; the claims concerning 

the 1855 and 1864 Treaties were addressed in two ICC dockets:  13-H and 13-I.14  These claims, 

like all “[c]laims before the ICC[,] proceed[ed] in three steps:  decision whether the claimant 

Indians ever had title to the land for which they are seeking compensation; establishment of the 

value of the lands claimed to have been taken as of the time of the taking; and a determination of 

any offsets against the Indians by the Government.”15

The Defendants’ oblique statements that the ICC “held [that the Tribe] received no 

interest in” the “sold” lands,

   

16 and “determined the extent of the interests” that the Tribe received 

under the Treaties,17 and that the sold land was “not part of the Tribe’s treaty interest”18 are not 

only off-topic—they are misleading.  Each of the Tribe’s claims sought compensation based on 

lost title.19

                                                
13  Id. at 1461 (citation omitted).  The ICCA’s legislative history confirms this limitation.  Id. 

  None of these claims concerned whether the “sold” lands ever became part of the 

Isabella Reservation, or any other jurisdictional question regarding the lands within the Isabella 

14  Saginaw Chippewa Indian Tribe v. United States, Docket No. 13-H, 2 Ind. Cl. Comm, 380, 
386 (1953) (“ICC Docket 13-H”), available at Doc. 223-3; Saginaw Chippewa Indian Tribe v. 
United States, Docket No. 13-I, 2 Ind. Cl. Comm. 404, 411 (1953) (“ICC Docket 13-I”) 
available at Doc. 223-5; Saginaw Chippewa Indian Tribe v. United States, Docket No. 13-H, 3 
Ind. Cl. Comm. 1 (1954) (“Remanded ICC Docket 13-H”) available at Doc. 223-4.   
15  Dann I, 572 F.2d at 226 (emphasis added). 
16  Defendants’ Motion for Partial Summary Judgment (“Def. Summ. J. Mot.”), Doc. 223 at 12.  
The Tribe cites in this memorandum the docketed page numbers of the Defendants’ motion. 
17  Id. at 15. 
18  Id. at 16. 
19  E.g. ICC Docket 13-H at 397 (“Language plainer than this is difficult to find as showing the 
vesting of title to Isabella lands in the Saginaw.”) (emphasis added).  The Docket 13-H and 13-I 
claims are summarized with citation at attached Exhibit B (“ICC Claim Summaries”).   
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Reservation.20  Just as the Tribe can hold fee-simple title to parcels outside of the Isabella 

Reservation, and the State can (and does) hold fee-simple title to parcels within the Isabella 

Reservation without either affecting the other’s territorial boundaries, the ICC’s determination of 

the right of title as to any particular parcel within the Isabella Reservation is entirely separate 

from the question of whether that parcel is within the Tribe’s jurisdictional territory.21  It would 

not have even made sense to ask the ICC for more than compensation for lost title because in its 

claims against the United States, the Tribe could “either get an award in cash or [its] case is 

dismissed and [it] do[es] not get anything.  That is as far as the[ ICC claims] go.”22

                                                
20  See id. The ICC’s decisions regarding these claims are summarized with citation at attached 
Exhibit C (“ICC Decision Summary”).   

 

21  The limited circumstance in which title and non-ownership treaty rights can cross in ICC 
cases occurs when the ICC awards a tribe compensation for lost aboriginal title, and the tribe 
later seeks to enforce treaty-based usufructuary rights.  This analysis proceeds in two steps.  
First, where the ICC decides that the tribe had title to the land, and the U.S. did not pay adequate 
compensation for the taking, an ICC award of “payment for the taking of a [sic] aboriginal title 
establishes that the title has been extinguished[.]”  United States v. Dann, 873 F.2d 1189, 1194 
(9th Cir. 1989) (“Dann VI”).  See also Havasupai Tribe v. United States, 752 F. Supp. 1471, 
1479 (D. Ariz. 1990) (same); Havasupai Tribe v. Robertson, 943 F.2d 32, 34 (9th Cir. 1991) 
(same).  Second, unless there is evidence to the contrary, this extinguishment of aboriginal title 
will also extinguish treaty rights to hunt and fish on the land because “[t]he Supreme Court has 
held that the conveyance of title includes hunting and fishing rights, absent an express 
reservation of those rights.”  Western Shoshone Nat’l Council v. Molini, 951 F.2d 200, 202 (9th 
Cir. 1991) (citing Oregon Dep’t of Fish and Wildlife v. Klamath Indian Tribe, 473 U.S. 753 
(1985)).  Of course, these cases have no application here.  The ICC decisions at issue did not 
award any compensation to the Tribe, and even if they had, loss of title has an entirely different 
effect on reservation boundaries than on usufructuary rights.  Whereas the Supreme Court has 
concluded with regard to usufructuary rights that a “general conveyance unquestionably carried 
with it whatever special hunting and fishing rights the Indians had previously possessed” in the 
land, Oregon Dep’t of Fish, 473 U.S. at 766, the Supreme Court has time and again held that 
mere extinguishment of Indian title does not affect continued reservation status.  E.g., Solem v. 
Bartlett, 465 U.S. 463 (1984) (fee sale); Mattz v. Arnett, 412 U.S. 481, 497 (1973) (allotment); 
Seymour v. Superintendent, 368 U.S. 351, 358 (1962) (fee sale); United States v. Celestine, 215 
U.S. 278, 287 (1909) (allotment); Maxey v. Wright, 54 S.W. 807 (Ct. App. Ind. Terr. 1900) (land 
held in severalty); The Kansas Indians, 5 Wall. 737 (1866) (allotment). 
22  Navajo Tribe, 809 F.2d at 1461 (internal citation omitted). 
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2. Under Cinemark, the ICC proceedings regarding title cannot bar litigation of 
the question of whether the “sold lands” are part of the Isabella Reservation. 
 

Before this Court may apply collateral estoppel, it must determine that: (1) the “precise 

issue raised in the present case” was “actually litigated” in the ICC proceedings; (2) 

“determination of the issue [was] necessary to the outcome” of the ICC proceedings; (3) the ICC 

proceeding resulted in a final judgment; and (4) the Tribe “had a full and fair opportunity to 

litigate the issue” in the ICC proceeding.23

First, “the precise issue raised in the present case” was not raised or actually litigated in 

the ICC proceedings.

  Though the ICC decisions were final, the Defendants 

cannot meet the first, second, or fourth prongs of this test. 

24  In Haring v. Prosise, cited by the Defendants, the Supreme Court 

refused to apply collateral estoppel to bar an inmate’s post-sentencing claim that the police 

unconstitutionally searched his apartment where that inmate had earlier pled guilty to 

manufacturing a controlled substance based on the fruits of the search.25  The Court explained 

that, although based on the same facts, the issues were not identical.  “The only question raised 

by the criminal indictment and determined by [the inmate’s] guilty plea . . . was whether [the 

inmate] unlawfully engaged in the manufacture of a controlled substance.  This question is 

simply irrelevant to the legality of the search under the Fourth Amendment[.]”26

The Defendants’ run at collateral estoppel must fail for the same reason.  The Tribe did 

not raise or actually litigate, and the ICC did not consider or decide, “the precise issue raised in 

 

                                                
23  Cinemark, 348 F.3d at 583. 
24  See id. 
25  462 U.S. 306 (1983). 
26  Id. at 316.  Contra Hammer v. INS, 195 F.3d 836, 839 (6th Cir. 1999) (precluding deportee 
from relitigating three factual questions—his birth date, his rank and station in the SS Army, and 
the general treatment of concentration-camp prisoners—where he litigated each of these issues in 
his earlier denaturalization proceeding). 

Case 1:05-cv-10296-TLL-CEB   Document 233    Filed 04/06/10   Page 9 of 30



6 

the present case”27—whether the sold lands are part of the Isabella Reservation.  Claim by claim, 

the ICC decisions resolved questions of title.28  The Defendants have spent much effort trying to 

couple title with jurisdiction and reservation boundaries, but longstanding case law makes clear 

that the question of who has title to a parcel within a reservation is entirely separate from the 

question of whether the parcel is part of the reservation.  “The mere calling of the tract a 

reservation instead of unceded Indian lands d[oes] not change its title.”29  Conversely, the 

question of whether a reservation exists is not affected by allotment30 or by fee patents.31

Against this backdrop of controlling case law, the Tribe’s ICC claims for compensation 

for lost title simply could not affect whether the parcels were part of the Isabella Reservation.

   

32

                                                
27  Cinemark, 348 F.3d at 583. 

  

28  ICC Claim Summary, Exhibit B; ICC Decision Summary, Exhibit C. 
29  Minnesota v. Hitchcock, 185 U.S. 373, 389 (1902). 
30  E.g. Mattz, 412 U.S. at 497 (recognizing that allotment “is completely consistent with 
continued reservation status”); Celestine, 215 U.S. at 287 (responding to the argument that 
allotment of the reservation in severalty revoked the land’s reservation status by stating that “[i]t 
is clear that the allotment alone could not have this effect.”) (quoting The Kansas Indians, 5 
Wall. 737); Maxey, 54 S.W. 807 (“The mere fact that the Creeks are at some future time to hold 
their lands in severalty, instead of in the name of the nation, or in common, is not incompatible 
with, and does not change, the legislation which gives to them the exclusive right and occupancy 
of their country[.]”).   
31  E.g., Solem, 465 U.S. 463 (holding that surplus-lands act did not diminish reservation); 
Seymour v, 368 U.S. at 358 (holding that fee patent of land within reservation did not change the 
land’s jurisdictional status).  See also 18 U.S.C. § 1151 (defining “Indian Country” to include 
“all land within the limits of any Indian reservation under the jurisdiction of the United States 
Government, notwithstanding the issuance of any patent, and, including rights-of-way running 
through the reservation[.]”). 
32  In Moses v. Dep’t of Corrections, the Michigan Court of Appeals agreed that the ICC dockets 
“support the Isabella County Prosecutor’s claim that the swamp land was not intended to be part 
of the Isabella reservation because it was owned by the state of Michigan before any treaty 
between the United States and the Chippewa of Saginaw, Swan Creek, and Black River.”  736 
N.W.2d 269, 278 (Mich. Ct. App. 2007) (emphasis added).  Contrary to the Defendants’ 
assertion, the Court expressly refused to rely on Western Shoshone.  Compare Moses, 736 
N.W.2d at 502 with Defs. Summ. J. Mot. at 20.  But the Court went on to find that collateral 
estoppel applied, finding that the defendant was in privity with the Tribe because he was a tribal 
member.  Id. at 282-83.  Although this decision is itself questionable (it would be curious for a 
(footnote continued on next page) 
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The ICC did not “determine[] the extent of the interests” that the Tribe received under the 

Treaties,33—it determined the Tribe’s treaty interest in vested title.  The Tribe did not raise 

jurisdictional issues, the parties did not litigate jurisdictional issues, and the ICC did not decide 

jurisdictional issues.  So the ICC decisions regarding title provide no basis to collaterally estop 

the Tribe’s jurisdictional claims in this case.34

Second, because the parties did not actually litigate the issue of whether the sold lands are 

part of the Isabella Reservation, it could hardly be “necessary to the outcome of the prior 

proceeding[.]”

 

35

                                                                                                                                                       
(footnote continued from previous page) 

  Just as in the Haring illegal-search case the Court refused to apply collateral 

court to find that a citizen of the United States is a fortiori in privity with the United States), the 
court did not analyze any element of collateral estoppel other than mutuality, did not look at the 
precise claims at issue in the ICC proceedings, and did not explain how a decision regarding title  
to particular parcels had any effect on what the Indians would have understood the reservation 
boundaries to be.  Moses was wrongly decided and is not controlling on this Court.  Obeid v. 
Meridian Automotive Systems, 296 F. Supp. 2d 751, 754 (E.D. Mich. 2003) (state decisions do 
not control federal courts’ application of federal law).  Further, because neither the United States 
nor the Tribe were parties in Moses, the decision does not have any preclusive effect here.  
Cinemark, 348 F.3d at 583.  In contrast, in Moses the State and County (represented by the same 
counsel as in this action) “agree[d] that [the parcel at issue] is within the exterior boundaries of 
the Isabella Reservation” defined by the six-township boundary—a fact necessary to determining 
whether the swamp land was within the reservation.  Moses, 736 N.W.2d at 272.  In light of this 
admission, it is curious that these Defendants now assert that there is no Isabella Reservation or 
that it has no boundary.  Accord State Defendants’ Responses to Tribe’s First Set of 
Interrogatories, Requests for Production of Documents, and Requests for Admissions (State’s 
Discovery Responses), excerpt attached as Ex. D, at 6 (“State Defendants admit taking the 
position in Moses v. Dept. of Corrections that the federally recognized Isabella Reservation in 
Isabella County, Michigan, has existed for almost 150 years.”). 
33  Defs. Mot. Summ. J. at 15. 
34  Accord Dann I, 572 F.2d at 226 (“Of equal importance from the standpoint of collateral 
estoppel (issue preclusion), the title issue in this case was neither actually litigated nor actually 
decided in the proceedings before the ICC.  The key question in this case is not whether the 
Indians had title, but whether the title that they had was in any way extinguished by the 
Government.  The extinguishment question was not placed in issue in the litigation before the 
ICC.”).  See also United States v. Dann, 470 U.S. 39, 43-42 (1985) (“Dann III”) (“[W]hatever 
may have been the implicit assumptions of both the United States and the Shoshone Tribes 
during the litigation, the extinguishment question was not necessarily in issue, it was not actually 
litigated, and it has not been decided.”) (internal quotation and alteration omitted). 
35  Cinemark, 348 F.3d at 583. 
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estoppel to bar litigation of the constitutionality of the challenged search because “a 

determination that the county police officers engaged in no illegal police conduct would not have 

been essential to the trial court’s acceptance of [the inmate’s] guilty plea,”36 a determination of 

whether the “sold” lands were part of the reservation would have no bearing on whether 

compensation was due because the tribe lost title to the sold lands.  To the contrary, statements 

throughout the decisions strongly suggest that the ICC understood that the Treaties drew the 

Isabella Reservation boundaries around the entire checkerboard of “unsold” parcels available for 

allotment to Band members and “sold” parcels to which the Tribe did not gain title.37  In fact, the 

ICC expressly distinguished the issue of the Tribe’s title from its reservation rights.38

Finally, because collateral estoppel is only appropriate where “the party against whom 

estoppel is sought must have had a full and fair opportunity to litigate the issue in the prior 

proceeding[,]”

 

39 and the Tribe did not litigate the question of whether the sold lands are part of 

the Isabella Reservation in the ICC proceeding, collateral estoppel cannot apply here.   As the 

Eighth Circuit noted in a case cited by the Defendants, “where the second suit presents new 

theories of relief, admittedly based upon the same operative facts as alleged in the first action, it 

is not precluded because the first decision was not on the merits of the substantive claim.”40  

Under Cinemark, collateral estoppel is inappropriate here.41

                                                
36  Haring, 462 U.S. at 316. 

 

37  Examples of this language from the ICC decisions are summarized at attached Exhibit E. 
38  E.g., Docket 13-H at 395, available at Doc. 223-3 at 16 (reasoning that the 1855 Treaty gave 
the Tribe a recognizable interest in all of the townships comprising the Saginaw Bay Reservation 
regardless of whether it acquired title to particular parcels in that reservation).  
39  Cinemark, 348 F.3d  at 583. 
40  Oglala Sioux Tribe of the Pine Ridge Indian Reservation v. Homestake Mining Co., 722 F.2d 
1407, 1411 (8th Cir. 1983).   
41  Cinemark, 348 F.3d at 583. 
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B. Summary judgment is not appropriate here because there is a genuine dispute of 
material fact as to whether the “sold lands” are part of the Isabella Reservation. 
 

Stripped of its collateral-estoppel couching, the Defendants’ argument here is really that 

the Court should believe their experts’ opinions over the opinions of the experts of the Tribe and 

the United States.  This very battle-of-the-expert posture suggests that summary judgment is 

inappropriate, but analysis of the Defendants’ argument confirms that there is a genuine question 

of material fact regarding the status of the sold lands. 

1. The language and contemporaneous history of the Treaties demonstrate that 
the Indians understood that the Treaties created a contiguous reservation. 
 

a. Treaty-interpretation framework 
 

Before reviewing the state of the conflicting evidence on this point, it is important to 

return to the Supreme Court’s treaty-interpretation methodology.  The Defendants attempt to 

bifurcate this Court’s analysis and separate a “plain language” question from the question of how 

the Indians understood a treaty.42

Unlike contract interpretation, which typically limits its inquiry to the four corners of a 

document, the treaty-interpretation inquiry is broader.  “Treaties were not regarded as private 

contracts entered into by self-motivated parties seeking to get all they could from the deal, but as 

public documents of governance.”

  This is not supported by the law.   

43  To interpret a treaty—whether with an Indian tribe or a 

foreign nation—a court must consider the language of the treaty, but must also “look beyond the 

written words to the negotiations and diplomatic correspondence of the contracting parties 

relating to the subject-matter, and to their own practical construction of it.”44

                                                
42  Compare Defs. Summ. J. Mot. at 21-24 with id. at 24-27. 

  But the Supreme 

43   Cohen’s Handbook of Federal Indian Law § 2.02[2] (Nell Jessup Newton, et al. eds. 2005 & 
supp. 2009) (“Cohen”). 
44  Factor v. Laubenheimer, 290 U.S. 276, 295 (1933) (interpreting a treaty between the U.S. and 
Great Britian) (citations omitted).  See also Cook v. United States, 288 U.S. 102, 112 (1933) (“In 
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Court has further developed three canons that govern the interpretation of Indian treaties.  First, 

Indian treaties must be interpreted as the Indians would have understood them.45  Second, Indian 

treaties must be construed liberally in favor of the Indians.46  And third, any remaining 

ambiguities in Indian treaties must be resolved in favor of the Indians.47

The Defendants selectively excerpt four cases to support their suggestion that the “plain 

language” of a treaty trumps these treaty canons.  But each of these cases stands only for the 

proposition that if, after reviewing the historical evidence, it is clear that the parties or Congress 

intended a particular result, then there is no basis to resolve ambiguities to reach a contrary 

result. 

   

48

                                                                                                                                                       
construing the Treaty [between the U.S. and Great Britain] its history should be consulted.”).  
Even in international-treaty interpretation, courts must also give weight to the interpretation 
adopted by the political department of the United States that administers the treaty, Pigeon River 
Improvement, Slide and Boom Co. v. Charles W. Cox., Ltd., 291 U.S. 138, 158 (1934), and where 
“a treaty fairly admits of two constructions, one restricting the rights which may be claimed 
under it, and the other enlarging it, the more liberal construction is to be preferred.”  Factor, 290 
U.S. at 295.   

  They do not “reaffirm the principle that the Indian canons of construction do not have 

45  Minnesota v. Mille Lacs Band of Chippewa, 526 U.S. 172, 198 (1999); Choctaw Nation v. 
Oklahoma, 397 U.S. 620, 631 (1970); United States v. Shoshone Tribe, 304 U.S. 111, 116; Jones 
v. Meehan, 175 U.S. 1, 11 (1899). 
46  Mille Lacs Band of Chippewa, 526 U.S. at 194 n.5; Oneida County v. Oneida India Nation of 
New York State, 470 U.S. 226, 247 (1985) (“[I]t is well established that treaties should be 
construed liberally in favor of the Indians.”) (citations omitted); Tulee v. Washington, 315 U.S. 
681, 684 (1942) (stating that in interpreting Indian treaties, “we must not give the treaty the 
narrowest construction it will bear.”); Carpenter v. Shaw, 280 U.S. 363, 367 (1930) (“If words 
be made use of which are susceptible of a more extended meaning than their plain import, as 
connected with the tenor of the treaty, they should be considered as used only in the latter 
sense.”) (quoting Worcester v. Georgia, 6 Pet. 515, 582 (1932)). 
47  Mille Lacs Band of Chippewa, 526 U.S. at 194 n.5; Choctaw Nation v. Oklahoma, 397 U.S. at 
631 (“[T]his Court has often held that . . . any doubtful expressions in [Indian treaties] should be 
resolved in the Indians’ favor.”) (citation omitted); Winters v. United States, 207 U.S. 564, 576-
77 (1908) (“By a rule of interpretation of agreements and treaties with the Indians, ambiguities 
occurring will be resolved from the standpoint of the Indians.  And the rule should certainly be 
applied to determine between two inferences, one of which would support the purpose of the 
agreement and the other impair or defeat it.”). 
48  Choctaw Nation of Indians v. United States, 318 U.S. 423, 425-32 (1999) (finding that the 
(footnote continued on next page) 
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control over clear language in treaties or statutes.”49  There is no such “principle.”  Three of 

these cases interpreted statutes, not treaties50 and since they were governed by congressional 

intent, it is unremarkable that these courts were not concerned with the Indian understanding of 

unilateral acts to which the Indians were not party.  In contrast, here the Court must interpret a 

bilateral Indian treaty, and in this context, the treaty canons of construction are not just analytical 

tools; they “are rooted in the unique trust relationship between the United States and the 

Indians.”51  This trust relationship—a government-to-government relationship between 

sovereigns—provides the foundation of an “understanding that the canons protect important 

structural features of our system of governance.”52

protect[] tribal property and sovereignty.  In this respect, the Indian law canons 
can be seen as analogous to the Supreme Court’s canons of interpretation 

  Treaties are construed broadly, as the Indians 

would have understood them, with ambiguities resolved in favor of Tribes in order to  

                                                                                                                                                       
(footnote continued from previous page) 

history of successive agreements and the parties’ implementation of a 1902 agreement favored 
enforcement of a 1902 land allocation before concluding that the language of the 1902 agreement 
also favored enforcement of the 1902 allocation and so the agreement “cannot be rewritten or 
expanded beyond [its] clear terms[.]”); DeCoteau v. District County Court, 420 U.S. 425, 431-
445 (1975) (undertaking an over-thirteen-page analysis of the reservation’s creation, shifting 
federal Indian policy, and contemporaneous statements by federal and tribal representatives 
regarding the surplus-land act at issue, with extensive excerpts from the congressional record, 
before concluding that “the face of the Act, and its surrounding circumstances and legislative 
history all point unmistakably to” a single conclusion, and so refusing to apply the Indian-law  
canon resolving ambiguities in the Indians’ favor because the act was not ambiguous); South 
Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498, 500-507 (1986) (reviewing the tribe’s 
treaty history and the history of congressional intervention in the dispute before reviewing the 
text of the act at issue, and reversing the Circuit Court’s construction of the act, which was at 
odds with the “plain language” as well as the “central purpose and philosophy” of the act); South 
Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 333-349 (1998) (reviewing the treaty history of the 
tribe and the legislative history regarding a surplus-land act to discern congressional intent, and 
relying on Decoteau to refuse to apply the canon resolving ambiguities in the Indians favor 
because the act was not ambiguous). 
49  Defs. Summ. J. Mot. at 22.   
50  Yankton Sioux Tribe, 522 U.S. 329 (1998); Catawba Indian Tribe, 476 U.S. 498 (1986); and 
DeCoteau,  420 U.S. 425 (1975). 
51 Oneida County, 470 U.S. at 247(internal citations omitted).  See also Jones, 175 U.S. at 10-11. 
52  Cohen § 2.02[3]. 
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protecting the states against federal statutory regulation unless Congress has 
spoken quite clearly, and immunizing the federal executive branch against all but 
crystal-clear congressional intrusions.  The canons have quasi-constitutional 
status; they provide an interpretive methodology for protecting constitutive, 
structural values against all but explicit congressional derogation.53

 
 

Accordingly, the rule remains unchanged today:  courts must interpret treaties by “look[ing] 

beyond the written words to the larger context that frames the Treaty, including the history of the 

treaty, the negotiations, and the practical construction adopted by the parties.” 54

It is because the Indian understanding of a treaty (regardless of the particulars of its 

phraseology) controls that Indian law is replete with examples of cases where treaties create 

rights that are not even mentioned in the treaties’ text.  For example, the Supreme Court 

described in Menominee Tribe of Indians v. United States that the 1854 Treaty of Wolf River 

created for the Menominee Tribe 

 

“the Wolf River Reservation ‘for a home, to be held as Indian lands are held.’  
Nothing was said in the 1854 treaty about hunting and fishing rights.  Yet we 
agree with the Court of Claims that the language ‘to be held as Indian lands are 
held’ includes the right to fish and to hunt.”55

 
 

Similarly, applying the canons of construction, courts have found that a treaty with no mention 

of water granted irrigation rights,56 that “low water mark” doesn’t mean “low water mark,”57

                                                
53  Id. (internal citations omitted). 

 and 

54  Mille Lacs Band of Chippewa, 526 U.S. at 196 (internal citations omitted). 
55   391 U.S. 404, 405-06 (1968). 
56  Winters, 207 U.S. at 576 (reviewing the historical context of the treaty, including the fact that 
“[t]he lands were arid, and, without irrigation, were practically valueless,” and applying the 
canons of Indian construction to find that the statement of the reservation’s borders also reserved 
the rights to waters within the boundary irrespective of the “formal words” of the treaty). 
57 State v. Edwards, 2 P.2d 1094 (Wash. 1936) (recognizing that “‘[l]ow water mark’ may have 
had a technical meaning in 1873, when used in the executive order referred to, but it cannot be 
assumed that the Indians, whose rights were affected, knew of any such meaning[,]” and 
applying the canons of construction to hold that the reservation extended to include “[t]ides that 
are lower than lower low, and therefore lower than mean lower low,” because the Indians 
understood that they could use land up to these “extreme low” water marks).  See also Hynes v. 
(footnote continued on next page) 
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that a treaty that “makes no express reference to hunting and fishing rights” included hunting, 

fishing, and rice-collection rights.58  Time and again, the Supreme Court has stated and followed 

this Indian-understanding analysis. 59

b. Treaty-interpretation application 

   

 
Even from the time preceding the Treaties’ negotiation, the historical record firmly 

establishes that the object of the 1855 and 1864 Treaties was to create a contiguous, permanent 

homeland for the Saginaw Chippewa Bands.  Through the course of the treaty negotiations, that 

homeland became defined by a six-township exterior boundary, and land was allotted from the 

unsold lands within this six-township boundary. 

i. Linguistic evidence of Indian understanding  

The undisputed linguistic evidence in this case shows that the Bands would have 

understood the concept of a permanent homeland, and would have understood that that homeland 

was a contiguous block of land.60  The historical record strongly suggests that the 1855 and 1864 

Treaties were not negotiated in English by the Ojibwe, but rather through interpreters who 

translated English concepts into Ojibwe.61

                                                                                                                                                       
(footnote continued from previous page) 

  Thus, to determine the Indian understanding of the 

Grimes Packing Co., 337 U.S. 86, 110-116 (1949) (interpreting the historical context of 
executive order creating reservation from “public lands” to include reservation of coastal waters 
even though typically, “the general legislation of [C]ongress in respect to public lands does not 
extend to tide lands.”). 
58  United States v. Aaneurd, 893 F.2d 956, 958 (8th Cir. 1990). 
59  Edwards, 62 P.2d at 1095 (“Under well-settled law laid down by the Supreme Court of the 
United States, we are bound to construe the grant contained in the treaty, as fixed by the 
executive order, as it would naturally be understood by the Indians.”).  International-treaty law, 
too, embraces this principle.  E.g. Pigeon River Co., 291 U.S. at 157-158 (interpreting a treaty 
regulating international boundary waters and finding that a phrase that “undoubtedly refer[ed]” 
to a particular portage should be extended to all of the waters covered by the agreement). 
60  See generally J. Randolph Valentine, “Linguistic Analysis of the 1855 and 1864 Treaties 
between the United State and the Saginaw, Swan Creek and Black River bands of Chippewa 
Indians,” available at Doc. 193. 
61  Id. at 11. 
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Treaties of 1855 and 1864, this Court must actually reach the question of the Ojibwe 

understanding of the Treaties.  The expert testimony on this point is unrebutted:  according to 

ethno-linguist Dr. J. Randolph Valentine, the Saginaw Indians would have understood in Ojibwe 

that the Treaties created a permanent, perpetual, and contiguous homeland.62

ii. Historical evidence of Indian understanding 

 

This linguistic interpretation makes sense against the history surrounding the creation of 

the Isabella Reservation.  Early on, the missionaries who first suggested creating the Reservation 

asked the government to establish a “permanent home” for the Bands by “colonizing” them.63  

Federal officials, who were implementing a shift to reservation-based federal Indian policy,64 

quickly took up this cause as their own, envisioning segregating the Bands in a contiguous tract 

separate and apart from white settlement, from which land could be allotted.65  The interested 

missionaries suggested that federal officials look to Isabella County as a place to locate one such 

reservation.66  Federal officials acted quickly to protect the land from any additional sales before 

the government could treat with the Bands,67

                                                
62  See generally, id. 

 seeking to create an area within which the Bands 

63 Bradley to Cass (Dec. 14, 1852), SC028694, available at Ex. 1 to Resp. to U.S. Mot., Doc. 
227; Smith to Manypenny (March 14, 1854), SC002289, available at Ex. 4 to Resp. to U.S. 
Mot., Doc. 227. 
64  See, e.g., 1855 Annual Report of the COIA (“1855 COIA Report”), SC012828 and 38, 
available at Ex. 12 to Resp. to U.S. Mot., Doc. 227. 
65  1853 Annual Report of the COIA, SC011245, available at Ex. 2 to Resp. to U.S. Mot., Doc. 
227; Gilbert to Manypenny (March 6, 1854), SC022307, available at Ex. 3 to Resp. to U.S. 
Mot., Doc. 227; Smith to Manypenny (March 14, 1854), SC002289-90, available at Ex. 4 to 
Resp. to U.S. Mot., Doc. 227.  
66  Smith and Johnson to Durbin (Nov. 8, 1854), SC026785-88, available at Ex. 5 to Resp. to 
U.S. Mot., Doc. 227. 
67  Manypenny to Wilson (Dec. 11, 1854), SC005230, available at Ex. 6 to Resp. to U.S. Mot., 
Doc. 227; Wilson to McClelland (Dec. 20, 1854),SC005230-31, available at Ex. 6 to Resp. to 
U.S. Mot., Doc. 227; McClelland to Pierce (Apr. 12, 1855), SC005231, available at Ex. 6 to 
Resp. to U.S. Mot., Doc. 227. 
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would be largely free from white interference.68   They recognized that it would be necessary to 

move quickly in advance of encroaching white settlement,69 initially over-withdrawing land to 

protect against entry while officials decided where to place the Reservation.70  And when these 

officials identified the proposed reservation on a map, they did not draw the parcel-by-parcel 

checkerboard that the Defendants envision—they drew a contiguous tract with a defined external 

boundary.71

The 1855 Treaty negotiators, too, envisioned a permanent homeland comprised of “six 

adjoining townships[,]”

   

72 with allotment taking place within this single contiguous tract.73

                                                
68  Id. 

  

Commissioner George Manypenny—the official charged with administering federal Indian 

affairs—clearly expressed his vision of reservation policy the same year that he negotiated the 

1855 Treaty at issue.  He did not envision checkerboard reservations of alternating white and 

Indian settlements:  “those Indians who have had reservations set apart and assigned to them, as 

well as those who may hereafter by treaty have are not to be interfered with in the peaceable 

69  Gilbert to Manypenny, (Apr. 12, 1855), SC022667, available at Ex. 7 to Resp. to U.S. Mot., 
Doc. 227.  See also Gilbert to Manypenny (March 6, 1854), SC022309-10, available at Ex. 3 to 
Resp. to U.S. Mot., Doc. 227; Smith to Manypenny (March 14, 1854), SC002289, available at 
Ex. 4 to Resp. to U.S. Mot., Doc. 227; Smith and Johnson to Durbin (Nov. 8, 1854), SC026785-
88, available at Ex. 5 to Resp. to U.S. Mot., Doc. 227. 
70  Exec. Order (May 14, 1855), in I Kappler: Laws: Pt. III: Exec. Orders Relating to Reserves 
846-47 (1904), SC005231, available at Ex. 6 to Resp. to U.S. Mot., Doc. 227 (withdrawing the 
vacant land within 16 Isabella County townships identified by Gilbert). 
71  Wilson to McClelland (Dec. 20, 1854), SC005230-31, available at Ex. 6 to Resp. to U.S. 
Mot., Doc. 227; Gilbert’s notations on survey prepared by Michigan Surveyor’s General’s Office 
(Feb. 18, 1856, with notations from 1854), available at Ex. 8 to Resp. to U.S. Mot., Doc. 227; 
Bureau of Land Management Tract Books of U.S., Michigan, Isabella County, SC036423, 
example available at Ex. 9 to Resp. to U.S. Mot., Doc. 227; GLO: Isabella County Plat Maps, 
available on-line at http://www.glorecords.blm.gov/, last visited March 2, 2010, excerpt 
available at Ex. 10 to Resp. to U.S. Mot., Doc. 227. 
72 1855 Treaty at Art. 1. 
73 Id. at § 2 (incorporating Ottawa and Chippewa Treaty of 1855 at Art I § 8).  See also 1855 
COIA Report, SC012828, available at Ex. 12 to Resp. to U.S. Mot., Doc. 227. 
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possession and undisturbed enjoyment of their land[.]”74  The Defendants offer no explanation 

why the same man who set a policy of contiguous permanent reservations would the same year 

create a checkerboard reservation that would institutionalize the very disruption of white 

settlement that he advocated against.  Of course, he didn’t.  As Indian Agent Leach reported to 

Commissioner of Indian Affairs William Dole, in 1863, the Isabella Reservation “covers an area 

of something over two-hundred square miles[.]”75  Throughout the post-treaty period, federal 

maps of the Isabella Reservation show a contiguous, bounded, six-township shape.76

With the benefit of hindsight, it is clear that certain parcels within this Reservation were 

“sold” before the 1855 Executive Order and Treaty inasmuch as the government had patented the 

land to individuals or to the State.  But the record shows that, at the time, federal negotiators had 

little idea of the scope of the “sold” lands.

 

77

                                                
74  Id. 

  And it stretches reason to contemplate that the Band 

members could even picture that the government had set aside anything other than a contiguous 

tract set aside for their use.  Immediately following the 1855 Treaty, the Indians selected land 

that was seemingly undisturbed by white influence and far from white settlement for their 

75  Leach to Dole (Oct. 17, 1863), M1001038-41, available at Ex. 24 to Resp. to U.S. Mot., Doc. 
227.  For comparison, a township is 36 square miles, and six townships equal 216 square miles.  
Federal and tribal administration of the treaties after 1864 confirms that the parties understood 
that the Treaties created a bounded, contiguous, six-township reservation.  See generally, Resp. 
to U.S. Mot., Doc. 227, at §§ VI (A) and (B).   
76  See, e.g., State of Mich. Map (GLO 1888), available at Ex. 51 to Resp. to U.S. Mot., Doc. 
227; Map Showing Indian Reservations Within the Limits of the U.S. (COIA 1890), available at 
Ex. 52 to Resp. to U.S. Mot., Doc. 227; Map Showing Indian Reservations Within the Limits of 
the U.S. (COIA 1895), available at Ex. 53 to Resp. to U.S. Mot., Doc. 227; Royce Map, Mich. 2 
(1899), available at Ex. 54 to Resp. to U.S. Mot., Doc. 227.   
77  See generally Resp. to U.S. Mot., Doc. 227 at n.42-48 (describing Department of Interior 
adjudication of conflicting land claims between the COIA and the General Land Office).  See 
also Alvord to Dole (Oct. 31, 1864), SC003374-75, available at Ex. 41 to Resp. to U.S. Mot., 
Doc. 227 (stating that Alvord could not confirm the Bands’ estimates of the scope of the “sold” 
lands).  To further complicate this issue, settlers and speculators continued to purchase land 
within the Reservation even after the area was withdrawn from sale.  See generally Resp. to U.S. 
Mot., Doc. 227 at n.64. 
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Isabella Reservation.78  Land sales would not have been apparent to the Bands because there was 

little or no physical evidence of that sale.  Certain “sold” parcels were held by soliders who 

claimed land through military warrants but might themselves live in distant states, and the vast 

majority of the “sold” lands were swamp lands and school lands patented to the State under 

federal law, but entirely unimproved (and not even correctly surveyed) at the time the Treaty was 

negotiated.79  Taking the facts in the light most favorable to the tribe—and most reasonable in 

light of the record—it is most likely that the Band members would not have seen fences or farms 

or homesteads that could indicate that certain lands in the area were sold.  They, like the 

missionaries, would have looked upon the territory and seen “a vast unbroken wilderness[.]”80

Indeed, even construing the phrase “unsold lands” “according to the technical meaning of 

its words to learned lawyers, [rather than] the sense in which they would naturally be understood 

by the Indians[,]”

   

81a learned real-estate lawyer in 1855 could not have pointed to which parcels 

were or were not “sold.”  The status of one such parcel was at issue in Michigan Land & Lumber 

Co. v. Rust.82

                                                
78 Methodist Episcopal Church, Missionary Society, 38th Annual Report (1857) (“1857 
Missionary Report”), SC013270, available at Ex. 13 to Resp. to U.S. Mot., Doc. 227. 

  To decide whether title to the parcel that had initially been surveyed as “swamp 

land” but was later resurveyed belonged to the plaintiff (who had purchased it from Michigan) or 

the defendant (who had purchased it from the U.S.), the Court looked at the history of swamp 

lands in Michigan.  The Michigan Legislature had recognized as early as 1842 “the fact that 

there had been errors in the surveys of public lands within the state,” and it appropriated money 

79   E.g., Hendricks to Manypenny (Apr. 9, 1856), available at Ex. 18 to Resp. to U.S. Mot., Doc. 
227.  See also generally Anderson Main Rep., available at Doc. 190-3, 22-26; Michigan Land & 
Lumber Co. v. Rust,168 U.S. 589, 595-97 (1897).   
80  1857 Missionary Report, SC013270, available at Ex. 13 to Resp. to U.S. Mot., Doc. 227. 
81  Jones, 175 U.S. at 11. 
82  168 U.S. 589 (1897). 
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from 1845 through 1856 to resurvey the public lands.83  The Ionia Land District (which 

embraced the parcel at issue in Rust and is also the location of the Isabella Reservation) was one 

of the last districts to be resurveyed, and swamp-land patents for land within the district still had 

not been issued by November 30, 1856.84  The Court confirmed in Rust that the 1850 Swamp 

Land Act “operated as a grant in praesenti,” but stated that “the determination of what lands 

were swamp lands was intrusted to the [S]ecretary of the [I]nterior.”85  And in such a case, “the 

rule is that legal title remains in the government until the issue of the patent[.]”86  Once they 

issued, the patents for the Secretary’s eventual swamp-land designations related back to the 1850 

Act, but even the State (and its buyers) could not have known which lands were swamp lands 

until after the land was resurveyed and patented87—in this case after 1856.  “Under these 

circumstances, it being known that there were errors in the surveys, and the legislature of the 

state having requested action to be taken to correct those errors,”88

                                                
83  Id. at 595-96. 

 there is no way that a federal 

negotiator in 1855—at least a year before the surveys were corrected and 42 years before the 

Supreme Court settled the question of which surveys controlled which parcels—could have 

traced on a map what was “sold” or “unsold.”  And it belies reason to suggest that an Indian 

negotiating the boundaries of a permanent homeland would have bargained for this still-shifting 

checkerboard. 

84  Id. at 597. 
85  Id. at 591. 
86  Id. at 593. 
87  See id. at 595. 
88  Id. at 598. 
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But even after the 1855 Treaty, the Bands still feared encroaching white settlement89 and 

the government was interested in further concentrating the Bands onto a single reservation.90  

The 1864 Treaty addressed both of these issues.  It used the same “unsold public lands” phrase 

used in the 1855 Treaty, but this time confirmed that:  (a) the 1855 Treaty created the Isabella 

Reservation;91 and (b) the Reservation is a contiguous six-township tract.  The 1864 Treaty 

describes the 1855 Treaty as having set aside “several townships of land reserved to said 

tribe[,]”92 and stated that, as part of their consideration for the 1864 Treaty, the Bands released 

“all claim to any right they may possess to locate lands in lieu of lands sold or disposed of by the 

United States upon their reservation at Isabella[.]”93

The 1864 Treaty language confirms that Commissioner Manypenny created at Isabella a 

fixed, permanent reservation, and allowed for allotment from the unsold lands within that 

reservation.  First, the 1864 Treaty specifically characterizes the 1855 Treaty as having set aside 

blocks of land—entire townships—not just the checkerboard of “unsold” lands within those 

townships.  Second, if the 1855 Treaty created a contiguous reservation and allowed Band 

members to select allotment from the “unsold lands” upon the reservation that were withdrawn 

  This language is consistent with the 

historical facts and federal policy relied on by the Tribe, but contrary to the Defendants’ theory. 

                                                
89  Petition of Chiefs to President (Feb. 15, 1864), SC02526-27, available at Ex. 25 to Resp. to 
U.S. Mot., Doc. 227. 
90  Leach to Dole (Apr. 9, 1864), SC002535-36, available at Ex. 26 to Resp. to U.S. Mot., Doc. 
227; Dole to Alvord (Sept. 3, 1864), SC017107, available at Ex. 27 to Resp. to U.S. Mot., Doc. 
227; Alvord to Dole (Oct. 31, 1864) (emphasis added), SC003374-75, available at Ex. 41 to 
Resp. to U.S. Mot., Doc. 227. 
91  1864 Treaty.  It would be hard to find more definitive evidence that the 1855 Treaty created 
an Indian Reservation than the statement of the 1864 treaty-makers that the 1864 Treaty was 
made “at the Isabella Indian reservation.”  Id at Preamble. 
92  1864 Treaty at Art. I.  Although Article I related specifically to the Saginaw Bay reservation 
created by the 1855 Treaty, the 1855 Treaty “unsold public land” clause related to the 
withdrawal of both the Isabella and Saginaw Bay Reservations.  1855 Treaty at Art. I. 
93  1864 Treaty at Art. I. 
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from the public domain, and the parties later learned that there was more “sold” land upon the 

reservation than they had initially anticipated, then the Tribe could assert a right to locate 

allotments outside of the reservation “in lieu of lands sold or disposed of by the United States 

upon their reservation at Isabella[.]”94

In contrast, if the Defendants’ only-unsold-lands-reservation theory is correct, there could 

be no sold lands upon the Isabella Reservation—the Reservation would only consist of the 

checkerboard of unsold parcels, and the “sold and disposed of” would be pockets of land that 

were never part of the reservation to begin with and that the Bands would never have any right 

to.  When questioned at deposition, the State’s expert could not account for this contrary textual 

evidence.

   

95  As in Choctaw Nation, relied on by Defendants, where the historical context of a 

treaty and its implementation point to a single result, then plain language consistent with that 

result “cannot be rewritten” to reach a contrary result.96

iii. Accommodation of Defendants’ evidence of Indian understanding 

   

The meager evidence relied on by the State’s experts to opine that the Tribe understood 

the treaties to create a checkerboard unsold-land reservation is fully consistent with the opinions 

of the Tribe’s experts.  The Defendants describe historical evidence showing that Indians 

petitioned the United States “stating that there was not enough land from which to select 

                                                
94   Id. 
95  Kara. Depo. at 306:20 – 307:2, available at Doc. 194-3 (“Q:  Is it possible that the clause 
could be saying that lands sold or disposed of by the United States are upon the Isabella 
reservation?  A:  That might be possible.”). 
96  Choctaw Nation v. United States, 318 U.S. at 432.  Although the Michigan Court of Appeals 
decided in People v. Bennett that land sold before 1864 was not part of the Reservation, “the 
parties [did] not present[] evidence of the negotiations surrounding the formation of the Treaty of 
October 18, 1864[,]” so the court was left to interpret the treaty without any external evidence of 
the Indians’ understanding.  491 N.W.2d 866, 867 (Mich. Ct. App. 1992).  The Moses court was 
bound by the Bennett decision, and improperly assumed (without discussion) that the ICC claims 
decided the “sold lands” issue.  736 N.W.2d at 504.  Neither decision is persuasive or 
controlling.  See Obeid, 296 F. Supp. 2d at 754.  
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allotments because ‘the greatest proportion of them are selected by the State as Swamp 

lands[,]’”97 and that when members selected allotments in the late 1850s and early 1860s, they 

“selected no school lands.”98  The Defendants interpret this evidence that the Indians did not 

select allotments from sold lands to mean that the Bands “understood that lands sold by or 

disposed of by the United States prior to the withdrawal of the six townships from the public 

domain were not part of the alleged Isabella reservation.”99  But here, too, the Defendants 

conflate title with jurisdiction.  The fact that the Indians did not select allotments from sold land 

means simply that they understood that only unsold land was available for allotment.100

The Tribe’s argument that the Indians understood that the Treaties created a contiguous 

reservation within which the unsold land was available for selection (but existing sales would not 

be disturbed) is fully consistent with both public-land law in general and Indian law in particular.  

As a general matter, the sale of land within an area before a reservation is established does not 

change that the area was later set aside for a particular purpose, and so became a reservation.  

The State’s expert, Dr. Karamanski, recognized this very point in his deposition when asked 

about national parks—reservations within his recognized area of expertise.  The Tribe’s counsel 

placed the sold-lands map

  It says 

absolutely nothing about their understanding of the reservation boundaries.   

101

Q:  I want you to imagine that this diagram is, instead, a diagram of a national forest. 

 of the Isabella Reservation in front of Dr. Karamanski and 

continued: 

A:  Okay. 

                                                
97  Defs. Summ. J. Mot. at 25-26 (citing Gulig, An Historical Analysis at 51). 
98  Id. at 26 (citing Gulig, An Historical Analysis at 60). 
99   Id. at 25. 
100  See generally Anderson Main Rep., Doc. 190-3; Anderson Reb. Rep., Doc. 193-2; White 
Main Rep., Doc. 190-5; White Reb. Rep., Doc. 193-3. 
101  Attached at Ex. A. 
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Q:  Okay.  And that the United States had decided at some point it would like to create a 
national forest within the six townships in Isabella County; okay? 
A:  Um-hum—yes. 
Q:  And it withdraws all of the available land that has not been previously homesteaded 
from sale; okay? 
A:  Yes. 
Q:  And it attempts to purchase the previously homesteaded land; okay? 
A:  That would be a very well-financed national forest.  I don’t know if that ever 
happened. 
Q:  So it doesn’t attempt to purchase the lands that have previously been homesteaded; 
correct? 
A  It might try for a few select ones, important ones for environmental purposes. 

* * * 
Q:  But those lands that are privately held would still be within the boundaries in the 
national forest; is that correct? 
A:  Most certainly.102

 
 

The Superior National Forest provides an on-the-ground example of this principle.  The 

land that now comprises the Forest was withdrawn from entry in three actions by the General 

Land Office,103 and on February 13, 1909, President Theodore Roosevelt reserved the withdrawn  

“public lands” for the purpose of creating the Forest.104  Because the Proclamation only reserved 

“public lands,” it did not affect “sold” or “private” lands within the designated area—a fact 

confirmed by the second paragraph of the Proclamation, which expressly stated that the 

reservation “shall not interfere with or defeat legal rights” acquired before the proclamation.105

                                                
102  Kara. Depo. 292:23 – 294:5.  See also Kara. Depo. 272:22 – 274:2, available at Doc. 194-3 
(again describing that sold lands not withdrawn from sale to create a national forest but within 
the exterior boundary of the withdrawal are part of the reservation). 

  

That is, President Roosevelt created a federal reservation even though only the public “unsold” 

land was withdrawn, and even while expressly preserving existing rights in “sold” land.   

103   U.S. Forest Service, Superior National Forest: History of the Boundary Waters Canoe Area 
Wilderness, available at http://www.fs.fed.us/r9/forests/superior/bwcaw/bwhist.php, last visited 
April 2, 2010. 
104  Exec. Procl. No. 848, 35 Stat. 2223 (1909), attached as Ex. F. 
105  Id.   
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The Minnesota v. Block106 Court considered this history and landholding pattern with 

respect to the Boundary Waters Canoe Area Wilderness, an area of the Forest protected by 

additional federal regulation.107  The Boundary Waters has 1,088,300 acres of surface area, of 

which the United States owns 792,000 acres, private parties own 7,300 acres, and the State of 

Minnesota owns 281,000 acres of submerged and surface lands.108  In Block, the Eighth Circuit 

confirmed that the federal government had jurisdiction over all of these lands within the federal 

enclave, regardless of who held title.109

In the Indian-law context, this distinction between title to land and jurisdiction over land 

furthers the longstanding federal policy against “checkerboard jurisdiction.”  For example, 

 

where the existence or nonexistence of an Indian reservation, and therefore the 
existence or nonexistence of federal jurisdiction, depends upon the ownership of 
particular parcels of land, law enforcement officers operating in the area will find 
it necessary to search tract books in order to determine whether criminal 
jurisdiction over each particular offense, even though committed within the 
reservation, is in the State or Federal Government.  Such an impractical pattern of 
checkerboard jurisdiction was avoided by the plain language of § 1151. . .”110

 
 

Applying these principles to the 1854 Treaty of LaPointe, Judge Bell in the Western District of 

Michigan concluded that treaty language identical to the language at issue here setting aside “all 

the unsold lands in [certain] townships in the State of Michigan,”111 created a reservation that 

included all of the land within the specified township boundaries, regardless of title.112

                                                
106  660 F.2d 1240 (8th Cir. 1981). 

  He 

reasoned that a contrary result would “lose sight of the distinction between jurisdiction and 

107  Boundary Waters Canoe Area Wilderness Act, Pub. L. No. 95-495, 92 Stat. 1649 (1978). 
108  Block, 660 F.2d at 1247.   
109  Id. at 1253. 
110  Seymour, 368 U.S. at 358 (citing 18 U.S.C. § 1151 (defining “Indian Country”)). 
111  10 Stats. 1109, Art. 2. 
112  Keweenaw Bay Indian Community v. Michigan, 784 F. Supp. 418 (W.D. Mich. 1991).   
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title.”113

II. The Tribe withdraws its § 1983 claim. 

  Though the Defendants seek to mask this distinction, it remains one grounded in fact 

and law, and should be respected by this Court. 

 
The Tribe voluntarily withdraws its § 1983 claim by offering to strike the statutory 

reference “42 U.S.C. § 1983” from its prayer for relief.114  This withdrawal does not affect the 

Tribes’ prayer that the Court exercises its equity jurisdiction, including its jurisdiction under the 

All Writs Act,115 to enjoin the Defendants from asserting criminal or civil-regulatory jurisdiction 

over the Isabella Reservation in a manner inconsistent with federal law, or from taking any 

actions inconsistent with the Isabella Reservation’s status as Indian Country.116

CONCLUSION 

 

 
When the question of jurisdiction—not title—is considered, and the language of the 

Treaties is “viewed in historical context and given a fair appraisal,”117

                                                
113  Id. at 428.  Accord Cardinal v. United States, 954 F.2d 359, 363 (6th Cir. 1992) (relying on 
Seymour and 18 U.S.C. § 1151 to decide, as an alternate holding, that all lands within the 
exterior boundary of the Keweenaw Bay reservation were “Indian Country” regardless of 
whether they were sold at the time the treaty was entered into). 

 it becomes clear that the 

Bands not only could have, but very likely did understand that the Treaties created a contiguous 

reservation for the Bands’ permanent home.  There were no maps in 1855 that could have shown 

where the sold land was, no fences to mark areas that the Bands should keep out of.  Instead, the 

area was a vast, unbroken wilderness that stayed undeveloped even as white settlement crept up 

to and around its bounds.  And all indications are that this is exactly what the federal officials 

114  See Tribes’ Amended Complaint for Declaratory and Injunctive Relief (“Tribe’s Complaint), 
Doc. 17 at 11 ¶ 45. 
115  28 U.S.C. § 1651.  Injunctive relief is available against the Defendants under the Ex Parte 
Young doctrine.  See Ex Parte Young, 209 U.S. 123 (1908) (allowing suit for injunctive relief 
against state officials as an exception to a state’s sovereign immunity). 
116  Tribe’s Complaint, Doc. 17 at 11 ¶ 45. 
117  Oregon Dep’t of Fish and Wildlife, 473 U.S. at 774. 
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who negotiated the Treaties intended would happen.  They sought, consistent with federal policy 

of the time, to set apart a fixed, permanent home where the Bands could be concentrated and 

live—as much as possible—undisturbed by white settlement.  In contrast, the Defendants’ 

checkerboard-reservation theory is at odds with the federal government’s implementation of the 

Treaties,118 and with the “tenor of the treat[ies]”119 and the “purpose of the agreement[s]”120 to 

create a permanent home for the Indians apart from white settlement.  “Careful examination of 

the entire record in this case[,]”121

 

 and application of the treaty-interpretation canons as the 

Supreme Court wrote them—not as the Defendants would have this Court rewrite them—leaves 

only one conclusion:  There is a genuine dispute of material fact as to whether the “sold” lands 

are part of the Isabella Reservation.  This Court should deny the Defendants’ motion for 

summary judgment. 

Dated: April 6, 2010 
 
SAGINAW CHIPPEWA INDIAN TRIBE OF MICHIGAN 
 
s/ William A. Szotkowski                     _ 
William A. Szotkowski (MN #161937) 
Vanya S. Hogen (MN # 23879X) 
Jessica S. Intermill (MN #0346287) 
Sara K. Van Norman (MN #0339568) 
Jacobson, Buffalo, Magnuson, Anderson & Hogen, P.C. 
1295 Bandana Blvd., Ste. 335 
St. Paul, Minnesota  55108 
Tele:  (651) 644-4710 
Fax:  (651) 644-5904 
E-mail:  bszot@jacobsonbuffalo.com 
              vhogen@jacobsonbuffalo.com 
              jintermill@jacobsonbuffalo.com 

svannorman@jacobsonbuffalo.com             

 
Sean J. Reed (MI #P62026)  
General Counsel, SCIT  
7070 East Broadway 
Mt. Pleasant, Michigan 
Tele:  (989) 775-4032 
Fax:  (989) 773-4614 
E-mail:  SReed@sagchip.org 

                                                
118 Contra Factor, 288 U.S. at 295. 
119  Carpenter, 280 U.S. at 367. 
120  Winters, 207 U.S. at 576-77. 
121  Id. (emphasis added). 
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