
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

 
 
SAGINAW CHIPPEWA INDIAN TRIBE 
OF MICHIGAN, on its own behalf and as   Case No. 05-10296-BC 
parens patriae for its members,    Hon. Thomas L. Ludington 
 
 Plaintiff,       
 
and  
 
THE UNITED STATES OF AMERICA, 
 
 Plaintiff-Intervenor, 
 
v 
 
JENNIFER GRANHOLM, Governor of the 
State of Michigan; MIKE COX, Attorney  
General of the State of Michigan; ROBERT J. 
KLEINE, Treasurer of the State of Michigan,  
each in his/her official capacity; and the STATE  
OF MICHIGAN, 
 
 Defendants,  
 
and 
 
CITY OF MT. PLEASANT and COUNTY OF 
ISABELLA, 
 
 Defendant-Intervenors. 
________________________________________/ 

 
 

DEFENDANTS' REPLY TO THE UNITED STATES' AND  
SAGINAW CHIPPEWA INDIAN TRIBE'S RESPONSES TO  

DEFENDANTS' MOTION FOR PARTIAL SUMMARY JUDGMENT 
 
INTRODUCTION 
 

Defendants deny that an American Indian Tribal reservation exists at Isabella, but, 

assuming for argument's sake only, that it did, Defendants argued in their motion for partial 
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summary judgment that (1) the decisions of the Indian Claims Commission (ICC) precluded the 

United States and Saginaw Chippewa Indian Tribe (Tribe) from relitigating the issue of whether 

the alleged Isabella reservation included "sold lands," and (2) the plain language, context, and 

American Indian understanding of the 1855 Treaty with the Chippewa (1855 Saginaw Treaty)1 

all indicate that the alleged Isabella reservation2 did not include sold lands.  Plaintiffs responded 

that the ICC decided the different issue of title, but Defendants reply that in the mid-1800s 

Indian ownership and jurisdiction were congruent according to the United States Supreme Court.  

Plaintiffs also argued that there is a genuine issue of material fact over the meaning of the clear 

language, history, and context of the 1855 Saginaw Treaty and the 1864 Treaty with the 

Chippewa Indians (1864 Treaty).3  There isn't.  Summary judgment is appropriate. 

I. In the mid-1800s, Indian title and jurisdiction were synonymous.  The ICC 
determined that the Saginaw Chippewa had interest in approximately 98,051 acres 
in the block of land withdrawn at Isabella for selection of allotments.  The alleged 
Isabella reservation consisted of 98,051 acres. 

Plaintiffs argue that the ICC decided only title,4 not jurisdiction,5 that Defendants 

otherwise conflate jurisdiction and title in their arguments,6 and that Defendants ignore existing 

law about federal reservations.7  Plaintiffs are anachronistically applying today's understandings 

                                                 
1 Treaty with the Chippewa of 1855, 11 Stat. 633 (previously supplied to the Court). 
2 The United States incorrectly argues that the ICC determined that the alleged Isabella 
reservation was the full six townships.  U.S. Response Brief, 17-18.  The ICC merely stated that 
"[t]his area became known as the Isabella Reservation."  Saginaw Chippewa Tribe v. United 
States, Docket No. 13-H, 2 Ind. Cl. Comm. 380, Finding of Fact 2, (1953) (emphasis added): and 
see also, 2 Ind. Cl. Comm. at 391 (similar language).  
3 Treaty with the Chippewa Indians of 1864, 14 Stat. 657 (previously supplied to the Court). 
4 Plaintiffs are incorrect in stating that the ICC could only decide property claims.  The ICC was 
limited to awarding damages but could consider any claim.  Navajo Tribe of Indians v. United 
States, 809 F.2d 1455, 1461 (10th Cir. 1987). 
5 United States' Opposition, 17-21; Tribe's Response to Defendants' Motion, 5-7. 
6 United States' Opposition, 8; Tribe's Response to Defendants' Motion, 21. 
7 United States' Opposition, 10-11; Tribe's Response to Defendants' Motion, 21-23.   
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of Indian country to the mid-1800s when Indian aboriginal title equaled Indian country.8  The 

United States Supreme Court has noted this important point several times.  When the ICC 

determined the interest of the Saginaw Chippewa in the land in the block of land withdrawn at 

Isabella for selection of allotments, it effectively determined the jurisdiction of the alleged 

Isabella reservation. 

The Saginaw Chippewa were landless in 1855, having ceded all their land by 1837.  

(Gulig Report at 28.)  They had no aboriginal title to the two blocks of land withdrawn from the 

public domain from which they were to make their selections. 

In 1877, the United States Supreme Court ruled that Indian aboriginal ownership equaled 

Indian country.  In Bates v. Clark,9 the United States Supreme Court considered whether United 

States servicemen who had seized whiskey, allegedly in Indian country, were liable in trespass.10  

The Bates Court clearly linked the existence of aboriginal title with Indian country. 

It follows from this that all the country described by the [Trade and Intercourse] 
act of 1834 as Indian country remains Indian country so long as the Indians retain 
their original title to the soil, and ceases to be Indian country whenever they lose 
that title, in absence of any different provision by treaty or by act of Congress.11 
 
The United States Supreme Court has recognized this in later decisions.  In Solem v. 

Bartlett,12 the United States Supreme Court considered whether a surplus lands act diminished a 

recognized reservation.13  In discussing why it was difficult to determine if Congress intended to 

                                                 
8 Cf., Yankton Sioux Tribe v Podhradsky, 577 F.3rd 951, 967 (8th Cir. 2009)("The flaw in 
defendants' argument is its attempt to interpret congressional and tribal intention around 1892 
through the modern lends of § 1151.") 
9 Bates v. Clark, 95 U.S. 204 (1877), superceded for some purposes, 18 U.S.C. §1151. 
10 Bates, 95 U.S. 204-205. 
11 Bates, 95 U.S. at 209. 
12 Solem v. Bartlett, 465 U.S. 463 (1984). 
13 Solem, 465 U.S. at 467-68. 
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diminish a reservation, the Solem Court explained that prior to 1948, Indian title and Indian 

ownership were the same. 

Unfortunately, the surplus land Acts themselves seldom detail whether opened 
lands retained reservation status or were divested of all Indian interests.  When the 
surplus land Acts were passed, the distinction seemed unimportant.  The notion 
that reservation status of Indian lands might not be coextensive with tribal 
ownership was unfamiliar at the turn of the century.   Indian lands were judicially 
defined to include only those lands in which the Indians held some form of 
property interest: trust lands, individual allotments, and, to a more limited degree, 
opened lands that had not yet been claimed by non-Indians. See Bates v. Clark, 95 
U.S. 204 (1877); Ash Sheep Co. v. United States, 252 U.S. 159 (1920).  Only in 
1948 did Congress uncouple reservation status from Indian ownership, and 
statutorily define Indian country to include lands held in fee by non-Indians 
within reservation boundaries. See Act of June 25, 1948, ch. 645, 62 Stat. 757 
(codified at 18 U. S. C. § 1151 (1982 ed.)).14 
 
The United States Supreme Court cited this paragraph in South Dakota v. Yankton Sioux 

Tribe.15  It stated: 

Our inquiry is informed by the understanding that at the turn of this century, 
Congress did not view the distinction between acquiring Indian property and 
assuming jurisdiction over Indian territory as a critical one, in part because the 
notion that reservation status of Indian lands might not be coextensive with tribal 
ownership was unfamiliar. . . .16 

 
In the mid-1800s, Indian title and Indian country, including American Indian 

reservations, were linked.  When the ICC determined the interest that the Saginaw Chippewa had 

in the block of lands withdrawn from the public domain for sale at Isabella, it effectively 

determined the jurisdiction of the alleged Isabella reservation. 

                                                 
14 Solem, 465 U.S. at 468. 
15 South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998). 
16 Yankton Sioux Tribe, 522 U.S. at 343 (quotation marks and citation omitted). 
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II. A genuine issue of material fact requires that a reasonable jury be able to rule in 
favor of the nonmoving party's position.  The plain language of the 1855 Saginaw 
Treaty and 1864 Treaty and the context of those treaties demonstrate conclusively 
that any alleged Isabella reservation does not contain the sold lands.  There is no 
genuine issue of material fact about whether the 1855 Saginaw Treaty and the 1864 
Treaty included the sold lands in the alleged Isabella reservation. 

Plaintiffs argue that there is a genuine issue of material fact over whether the sold lands are 

included in the alleged Isabella reservation.  A reasonable jury could not find, however, that the sold 

lands were part of the alleged Isabella Reservation.17 

The 1855 Proclamation withdrawing the land from the public domain withdrew "vacant 

land,"18 the 1855 Saginaw Chippewa Treaty withdrew "unsold public lands,"19 and the 1864 

Treaty withdrew "unsold public lands."20  This clear language "cannot be rewritten or expanded 

beyond . . . to remedy a claimed injustice or to achieve the asserted understanding of the 

parties."21   

The words of the 1855 Saginaw Treaty further emphasize that even the unsold lands within 

the alleged Isabella reservation was the property of the United States until selected by individual 

Saginaw Chippewa.  If true for the unsold lands, then the more true for sold lands.  The Treaty with 

the Ottawa and Chippewa22 (1855 Ottawa and Chippewa Treaty), incorporated by reference into the 

1855 Saginaw Treaty,23 is unequivocal about the status of the parcels in the block of land withdrawn 

from the public domain.  Unsold parcels within the block of land withdrawn from the public domain 

                                                 
17 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).   
18 Executive Order of Franklin Pierce (May 14, 1855)(previously supplied to Court). 
19 1855 Saginaw Treaty, art. 1. 
20 1864 Treaty, art. II, 14 Stat. at 42. 
21 Choctaw Nation of Indians v United States, 318 U.S. 423, 432 (1999). 
22 Treaty with the Ottawa and Chippewa, 11 Stat. 621 (July 31, 1855) (previously supplied to the 
Court). 
23 1855 Saginaw Treaty, art 1, 11 Stat. at 633. 
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and not selected by the Saginaw Chippewa "remain the property of the United States."24  Individual 

Saginaw Chippewa could purchase land from the unselected land as well.25  It also provided that "all 

lands remaining unappropriated by or unsold to the Indians after the expiration of the last-mentioned 

term, may be sold or disposed of by the United States as in the case of all other public lands."26 

The Saginaw Chippewa Indian Tribe of Michigan ("Tribe") responds to Defendants' 

motion not by analyzing the clear language of the treaties but by arguing that there is no separate 

analysis of what the clear language of a treaty means.27  This argument, if taken to its ultimate 

extreme, would allow parties to argue that clear language means the opposite of what it says.  

This is not the law as previously discussed in Defendants' motion for partial summary judgment. 

The Tribe also argues that only one of the cases28 cited by the Defendants in their motion 

for partial summary judgment involved a treaty.29  One case from the United States Supreme 

Court is controlling.  The three other cases involved agreements with American Indian tribes30 

which, although memorialized in statutes, have the same canons of construction. 31  

The United States32 uses two inapposite cases33 about the Keweenaw Bay Indian 

Community's L'Anse Federal Indian reservation under the LaPointe Treaty of 1854 (1854 LaPointe 

                                                 
24 1855 Ottawa and Chippewa Treaty, art. 1, 11 Stat. at 623.   
25 1855 Ottawa and Chippewa Treaty, art. 1, 11 Stat. at 623. 
26 1855 Ottawa and Chippewa Treaty, art. 1, 11 Stat. at 623. 
27 Tribe's Response to Defendants' Motion at 9. 
28 South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498 (1986). 
29 Tribe's Response to Defendants' Motion at 10-11. 
30 South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 333 (1998); Choctaw Nation of Indians v. 
United States, 318 U.S. 423 (1999); DeCoteau v. Dist. County Court for Tenth Judicial Dist., 420 
U.S. 425 (1975). 
31 See, e.g., DeCoteau, 420 U.S. at 447 (ambiguities are interpreted in favor of the American 
Indians). 
32 TheTribe also relies on the Keweenaw Bay Indian Community case.  Tribe's Response to 
Defendants' Motion at 23-24. 
33 United States' Brief in Opposition at 3-7. 
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Treaty).34  In Cardinal v United States,35 an inmate petitioned for habeas corpus on the theory that 

sold lands were not part of the L'Anse Federal Indian reservation.  In Keweenaw Bay Indian 

Community v. Michigan,36 the Keweenaw Bay Indian Community sought a declaration that the 

boundaries of the L'Anse Federal Indian reservation included the sold lands within the exterior 

boundaries of an admitted reservation.  Defendants deny, of course, that an American Indian tribal 

reservation was created by the 1855 Saginaw Treaty and the 1864 Treaty, but for the purpose of this 

motion only, the Defendants assume that the alleged Isabella reservation exists. 

The 1854 Treaty that created the L'Anse Federal Indian Reservation was very different from 

the 1855 Saginaw Treaty.  First, the Cardinal Court found that aboriginal title had never been 

extinguished to the L'Anse Federal Indian Reservation.37  The Saginaw Chippewa had no aboriginal 

title in Michigan at the time of the 1855 Saginaw Treaty.  (Gulig Report at 28.)  Second, the Cardinal 

Court held that the lands had been sold after the Treaty's ratification date.38  Plaintiffs have not made 

such an allegation in this case. 

Third, the Keweenaw Bay Court ruled that the existence of "some parcels of patented lands 

held . . . [by non-Indians] did not mean that the Indians would have understood their reservation as 

encompassing something less that [sic] the townships specified in the treaty."39  The Keweenaw Bay 

Court noted that only 2,600 acres were "sold" at the time of the treaty.40  In contrast, large amounts 

of the alleged Isabella reservation had been sold and the Saginaw Chippewa knew that the allege

Isabella reservation did not include sold lands.  As the ICC found,  

d 

                                                

[T]he evidence offered of the surrounding circumstances which brought about the 
treaty of 1855 plainly shows that the parties to that treaty understood that in using 

 
34 LaPointe Treaty of 1854, 10 Stat. 1109 (Sept. 30, 1854). 
35 Cardinal v. United States, 954 F.2d 359 (1855). 
36 Keweenaw Bay Indian Community v. Michigan, 784 F.Supp. 418 (W.D. Mich. 1991). 
37 Cardinal, 954 F.2d at 364-65. 
38 Cardinal, 954 F.2d at 363-64. 
39 Keweenaw Bay Indian Community, 784 F.Supp. at 425. 
40 Keweenaw Bay Indian Community, 784 F.Supp. at 425. 
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the phrase "unsold public lands" within the area of the Isabella and Saginaw 
Reservations that it did not include the swamp lands previously selected therein, 
in fact, the request for additional lands in the Saginaw Bay area was based upon 
the understanding of all parties to the 1855 treaty that the Indians were not to 
receive the swamp lands.41 
 

In December 1855, the Saginaw Chippewa selecting land along Saginaw Bay found "the greatest 

proportion of them are selected by the State as Swamp Lands."42   

The United States responds by making two arguments based on the text of the 1864 

Treaty, not the stated understanding of the Saginaw Chippewa in 1855 and the language of the 

1855 Saginaw Treaty.  First, the United States restates Article I of the 1864 Treaty provides that  

The said Indians also agree to relinquish to the United States all claim to any right 
they may possess to locate lands in lieu of lands sold or disposed of by the United 
States upon their reservation. . . . 

 
It argues, without reference to expert support, that this "clause would not have been necessary if 

the United States and Tribe understood that sold lands were outside of the reservation."43  This 

provision does not, however, state that the Indians had any right to the sold lands, only a "right 

they may possess."  Furthermore, it indicates their understanding as of the 1864 Treaty that they 

had no right to sold lands. 

Second the United States argues that Article 7 of the 1864 Treaty states that a mill owned 

belonging to the Indians was on property partially owned by newcomers.44  Without expert 

support, the United States then argues that "this exchange of lands is a classic mechanism used 

by the United States to deal with private inholdings within the boundaries of a federal 

reservation."45  This leaves unexplained, however, the approximately 60,000 acres of sold lands 

                                                 
41 Saginaw Chippewa Tribe v. United States, Docket No. 13-H, 2 Ind. Cl. Comm. at 402. 
42 Saginaw Chiefs to Manypenny, quoted in Gilbert to Manypenny, 5 December 1855, BIA, RG 75, 
Letters Received, Mackinac Agency, G-54 & ½ (Attachment 8 to State Defendants' Response Brief). 
43 United States' Opposition to Defendants' Motion at 12. 
44 United States' Opposition to Defendants' Motion at 12. 
45 United States' Opposition to Defendants' Motion at 12. 
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where no exchange was even attempted.  A more reasonable interpretation is that the location of 

the mill presented a special problem to the Saginaw Chippewa.  

The Tribe argues, largely without expert support, that the Saginaw Chippewa could have 

understood the 1855 Saginaw Treaty and the 1864 Treaty differently than they did.46  In doing 

so, the Tribe ignores that in 1855 and 1864 only American Indian aboriginal title meant Indian 

country47 and that the Saginaw Chippewa had clearly stated their understanding of the 1855 

Saginaw Treaty when they complained about the amount of State Swamp Land in the block of 

land withdrawn at Saginaw Bay.  They also stated their understanding in 1864 when they 

petitioned President Lincoln to use their last treaty payment to purchase land within the block of 

land withdrawn before "the land is brought into market and white men come and settle among us, 

we fear it will disturb us verry [sic] much and break up our settlement."48  The Saginaw 

Chippewa knew that the 1855 Saginaw Treaty did not create a bounded reservation of land 

owned in common and that it did not preclude newcomers from settling among them. 

CONCLUSION 

Defendants moved for partial summary judgment on the issue of whether the alleged 

Isabella reservation includes the sold lands.  They argued that the alleged Isabella reservation did 

not because the ICC had decided the issue and because the plain language, history, and context 

of the 1855 Saginaw Treaty and the 1864 Treaty all lead to one conclusion about which there is 

no genuine issue of material fact: the sold land is not part of any alleged Isabella reservation.  In 

response plaintiffs argued that the ICC had decided only title not jurisdiction, but in the mid-

1800s title and Indian country jurisdiction were synonymous.  Plaintiffs also argued that there is 

                                                 
46 Tribe's Response to Defendants' Motion at 14-20. 
47 See above, argument I. 
48 Petition of Chiefs and Headmen of the Chippewa Indians of Saginaw and Black River Indians, 
February 15, 1864. 
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a genuine issue of material fact over whether the sold lands are part of the alleged Isabella 

reservation.  The clear language of the 1855 Saginaw Treaty and the 1864 Treaty, the context of 

that language, and the history of negotiations and practical application of the Treaty eliminate 

any genuine issue of whether the sold lands are part of the Isabella reservation.  Summary 

Judgment is, therefore, appropriate. 

Respectfully submitted, 
 
      Michael A. Cox  
      Attorney General 
 

/s/  Todd B. Adams 
      Todd B. Adams (P36819) 

Assistant Attorney General  
      Counsel for State Defendants 
      Environment, Natural Resources,  

  and Agriculture Division 
P.O. Box 30755 
Lansing, MI  48909 
517/373-7540 
adamst6@michigan.gov  

 
Loretta S. Crum (P68297) 
Special Assistant Attorney General 
Counsel for State Defendants 
 
/s/Larry J. Burdick  
Larry J. Burdick (P31930) 
Prosecuting Attorney for Isabella County  
200 N. Main St. 
Mt. Pleasant, MI 48858 
(989) 772-0911 ext. 311 
lburdick@isabellacounty.org  
 

            LYNCH, GALLAGHER, LYNCH, 
                                                                        MARTINEAU & HACKETT, P.L.L.C. 
                                                                        /s/ Mary Ann J. O’Neil (P49063) 
                 Counsel for City of Mt. Pleasant 
                                                                        555 North Main, P.O. Box 446 

Mt. Pleasant, Michigan  48804-0446 
(989) 773-9961  

Dated: April 19, 2010                                     maryann@lglm.com 
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PROOF OF SERVICE 

On April 19, 2010, I directed my secretary, Robbin Clickner, to electronically file the 
following document with the Clerk of the Court, U.S. District Court, Eastern District, using the 
ECF system, which will send notification of such filing to all counsel of record. 

 
 

DEFENDANTS' REPLY TO THE UNITED STATES' AND  
SAGINAW CHIPPEWA INDIAN TRIBE'S RESPONSES TO  

DEFENDANTS' MOTION FOR PARTIAL SUMMARY JUDGMENT 
 

 
 
       /s/  Todd B. Adams 
       Todd B. Adams 
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