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STATEMENT OF COUNSEL

Based on my professional judgment, I believe this appeal requires an answer to

one or more precedent setting questions of exceptional importance: whether the

United States, in its role as trustee for Indian tribes, is subject to the common law

fiduciary exception to the attorne c_t privilege.

_C. Toth, Counsel for the United States

STATEMENT

In January 2002, plaintiff-respondent the Jicarilla Apache Nation ("Jicarilla" or

"Tribe"), filed a complaint in the Court of Federal Claims ("CFC") alleging that the

United States, primarily the Departments of the Interior and the Treasury, mismanaged

money and natural resources held in trust for Jicarilla' s benefit. The Tribe also alleges

that the United States has failed to furnish the Tribe with a full, accurate accounting

of its trust funds and that as a result, it has suffered monetary harm.

On July 2, 2009, as the parties were conducting discovery, the CFC granted

Jicarilla's request to compel the United States to disclose certain documents that the

United States claimed (and in some instances, the CFC found) were attorney-client

privileged. The CFC ordered disclosure, however, because it found that the

documents concerned management of tribal trust assets and therefore were subject to

a "fiduciary exception" to the privilege that is recognized in the context of private,

common law trusts. On July 31, 2009, the United States filed a petition for a writ of



mandamus on a question of first impression in any court of appeals: whether the

fiduciary exception applies to the United States in the tribal trust context. A three-

judge panel of this Court denied the petition on December 30, 2010, and stated:

We hold that the United Statescannot deny an Indian tribe's
request to discover communications between the United
States and its attorneys based on the attorney-client
privilege when those communications concern management
of an Indian trust and the United States hasnot claimed that

the government or its attorneys considered a specific
competing interest in those communications.

Ord. 1. The panel noted that courts have based the exception on two justifications:

(1) that the fiduciary is not the attorney's exclusive client, but acts as proxy for the

beneficiary; and (2) that the fiduciary has a duty to disclose to the beneficiary all

information concerning trust management. Id. at 12. The panel found both rationales

supported applying the exception to the tribal trust fund context. See id. at 14, 19.

Addressing the first point, the panel found that Jicarilla's status as the "real

client" of the govemrnent attorneys "stems from its trust relationship" with the United

States. Id at 14. The panel stated that "common law trust principles should generally

apply to the United States when it acts as trustee over tribal assets," and, further, that

the "general trust relationship justifies straightforward application Of the fiduciary

exception in this case .... " Id. at 15. The panel also found that the second rationale

warranted applying the exception. Citing the Restatement (Third) of Trusts, it found

that as a "general trustee, the United States has a fiduciary duty to disclose information

related to trust management to the beneficiary Indian tribes, including legal advice on
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how to manage trust funds." Id. at 19. In summarizing, the panel stated that the

United States has a "common law duty to disclose information. "y Id. at 20.

1. This matter should be considered by the en banc court because it concerns

a question of exceptional importance that no other court of appeals has considered but

which could control in 51 tribal trust cases now pending in the CFC: _ whether the

United States, in its role as trustee for Indian tribes, is subject to a fiduciary exception

to the attorney-client privilege. That exception was developed in the context of

private, common law trusts, and the panel's order is the first from any court of appeals

to consider whether the exception applies to the United States in this or, as far as we

know, any context. Given the multiple federal agencies that interact on tribal trust

matters, the ruling necessarily has a chilling effect on attorney-client communications

within the government. That chilling will adversely affect informed decisionmaking,

to the detriment of tribal trust fund management.

2. The panel's premise that "common law trust principles should generally

apply to the United States when it acts as trustee over tribal assets" (Ord. 15), cannot

YShortly after the Court issued its order, the CFC ordered the United States to produce

the documents at issue. The United States sought a stay, which the CFC did not fully

grant. The United States has now produced the documents under a protective order

and thereby complied with the CFC's order. This Court may still provide effective

relief by ordering the documents to be returned and excluded from evidence at trial.
Cf Mohawk Indus., Inc. v. Carpenter, 130 S. Ct. 599, 606-07 (2009) (noting that

appellate courts may remedy erroneous privilege rulings even after final judgment by

ordering a new trial in which the protected materials are excluded from evidence).

_There are currently 95 tribal trust cases pending against the United States in the CFC
and federal district courts.
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be squared with several Supreme Court cases that have expressly limited the role of

the common law in construing rights that are judicially enforceable against the United

. States by tribes. Those decisions include: United States v. Navajo Nation, 129 S. Ct.

1547 (2009) ("Navajo I/"); United States v. Navajo Nation, 537 U.S. 488 (2003)

("Navajo F); and United States v. White Mountain Apache Tribe, 537 U.S. 465 (2003)

("Apache").

3. Further, the panel's conclusion that the two rationales behind the

fiduciary exception are applicable to the United States is erroneous. There is no

question that the government has an attorney-client privilege. And as creatures of

statute, federal agencies only act pursuant to their statutory authorities. The

requirements for disclosing information to tribes are governed entirely by statutes and

regulations, and nothing in any statute or regulation abrogates the privilege or

indicates that a common law duty to disclose information applies. As decisions that

the panel ignored make clear, in cases concerning Indian property, the United States

is fulfilling a distinctly sovereign function. See United States v. Candelaria, 271 U.S.

432, 443-444 (1926); United States v. Minnesota, 270 U.S. 181,194 (1926). Nor is

the tribe the "real client." Expenses for the government's legal advice do not come

from the trust fund - another indication that the information does not belong to the

tribal beneficiaries.
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ARGUMENT FOR PANEL REHEARING AND REHEARING EN BANC

THE PANEL'S ORDER PRESENTS AN ISSUE OF EXCEPTIONAL IMPORTANCE

BECAUSE IT IS SIGNIFICANTLY CHILLING THE GOVERNMENT'S ATTORNEY-

CLIENT COMMUNICATIONS CONCERNING TRIBAL TRUST MATTERS

The panel's order has exceptionally important adverse consequences for the

United States and the management of tribal trust assets. Interior manages relationships

with more than 500 Indian tribes and over 50 million acres of tribal and individual

Indian lands, http://www.doi.gov/facts.html (last visited Mar. 11, 2010). It is also

responsible for managing "billions of dollars in tribal assets." Ord. 3 (quotations,

citation omitted). Further, the Department of the Treasury is responsible, at the

discretion of Interior, for investing tribal trust funds. See 25 U.S.C. § 161a(a).

The panel's order has the potential to abrogate confidentiality of the legal

advice of government attorneys serving a host of federal agency personnel, both in the

51 cases pending in the CFC as well as in day-to-day trust administration. The order

will have palpable effect on solicitation of advice by program managers and offering

of advice by their attorneys. Since the issuance of the order, attorneys are limiting the

manner and type of advice they provide, knowing it could be obtained by tribes in

discovery. And if program personnel do not receive full and candid advice, their

ability to manage the trusts will be compromised.

The panel dismisses the concerns about the chilling effect of its order by

reasoning that such concerns can be invoked by any fiduciary. Ord. 18. But that

ignores that government attorneys are advising the sovereign, not a private trustee.



And it oversimplifies the situation given the number of attorneys (whether at Interior,

Treasury, or the Department of Justice) who provide legal advice concerning

management of tribal resources and assets. See infra at Part III,

II. THE PANEL'S CONCLUSION THAT A COMMON LAW DUTY TO DISCLOSE

INFORMATION JUSTIFIES APPLYING THE FIDUCIARY EXCEPTION TO THE

UNITED STATES IS AT ODDS WITH NA VAJO II, NA VAJO I, AND APACHE

A. The panel's decision is based on the premise that as a "general trustee,"

the United States has a fiduciary duty to disclose to Indian tribes "information related

to trust management.., including legal advice on how to manage trust funds." Ord.

19. The panel did not find that duty in any statute or regulation. Rather, it cited two

versions of the Restatement of Trusts (id.), apparently consistent with the panel's

conclusion that "common law trust principles should generally apply to the United

States when it acts as trustee over tribal assets," (id. at 15), and that the United States

has a "common law duty to disclose information." Id. at 20. The panel's application

to the United States of common law duties wholly untethered to any statute or

regulation, however, is contrary to the Supreme Court's applicable precedent

concerning the statutory and regulatory framework.

Twice in the past seven years, the Supreme Court has reversed this Court for

relying upon common law principles to define the United States' legal duties to Indian

tribes. In Navajo I, the Supreme Court reversed a decision by this Court concerning

whether jurisdiction under the Indian Tucker Act could be premised on alleged

breaches of fiduciary duties concerning coal leasing. This Court had found that the



level of control the Secretary of the Interior exercised over mineral leases was

sufficient to demonstrate a money-mandating fiduciary obligation. See 537 U.S. at

501 (citation omitted). The Supreme Court held otherwise, holding that legal

obligations in this context must be based on particular statutes and regulations, and

that those at issue did not provide the requisite "substantive law" that mandated

federal compensation if breached. Id. at 507 (citing United States v. Mitchell, 463

U.S. 206, 218 (1983) ("Mitchell If') (quotations omitted).

In so holding, the Court applied a two-step test for assessing Indian Tucker Act

jurisdiction: first, a tribe must "identify a substantive source of law that establishes

specific fiduciary or other duties" and allege a failure to perform those duties, id. at

506 (citing MitchelllI, 463 U.S. at 216-17); if that threshold is met, then the tribe must

show that the substantive law "can fairly be interpreted as mandating compensation"

for damages caused by a breach, ld. (citing Mitchell II, 463 U.S. at 219). Reference

to a general trust relation alone is "insufficient to support jurisdiction under the Indian

Tucker Act," and the test must focus on the relevant statutes or regulations. Id.

Again, just last year and after remand in the very same litigation, the Supreme

Court once more reversed this Court's judgment that the Navajo Nation had properly

invoked Indian Tucker Act jurisdiction. United States v. Navajo Nation, 129 S. Ct.

1547, 1558 (2009) ("Navajo Ir'). There, this Court had suggested that the

government's "comprehensive control" over coal leasing on tribal lands could give

rise to fiduciary duties based on common-law trust principles that are enforceable in
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court. See id. at 1557. But the Supreme Court rejected that notion, stating that

liability "cannot be premised on control alone," and reiterating the two-step test

applied in Navajo I. Id. at 1558.

The thrust of these cases is that although common law principles can, in some

circumstances, assist in interpreting statutes, they do not give rise to general duties

enforceable against the United States. Navajo I and H refute the panel' s premise that

there is no difference between the United States and private trustees. After all,

agencies are creatures of statute and can only act within and pursuant to the authority

Congress gives them. Killip v. OPM, 991 F.2d 1564, 1569 (Fed. Cir. 1993) (citing

Lyng v. Payne, 476 U.S. 926, 937 (1986)). It, thus, is only the governing statutes, and

any implementing regulations, that define the "general 'contours' of the government's

obligations" to Indians. Cobell v. Norton, 240 F.3d 1081, 1101 (D.C. Cir. 2001); see

Cobell v. Salazar, 573 F.3d 808, 811 (D.C. Cir. 2009) (common law did not offer a

clear path for resolving ambiguities in accounting parameters for Indian trusts).

B. The government unquestionably has an attorney-client privilege. See

NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 154 (1975); Cities Serv. Helex, lnc.,

216 Ct. CI. 470 (1978) (en banc). There is no basis for abrogating it here. In doing

so, the panel relies upon the common law of private trusts. Ord. 15, 20. But here,

however, the government's obligations to furnish information to tribes are defined

entirely by statute and regulation. For example, the 1994 Indian Trust Reform Act sets

forth specific requirements for information to be provided to tribes. See, e.g., 25



U.S.C. § 4011(b), (c). And the Federal Oil and Gas Royalty Management Act requires

certain royalty accounting information concerning oil or gas from leases on Indian

lands to be made available to tribes. See 30 U.S.C. § 1732(b)(2); see also 30 U.S.C.

§ 1715(a). Also, Interior has issued regulations requiring it to provide tribes with

quarterly statements of performance, and providing that tribes may request additional

account information, electronic account access, or monthly statements. See 25 C.F.R.

§ 115.801, §§115.802(a), (b), (c), § 115.803.

Nothing in those statutes or regulations overrides the attorney-client privilege. _

Indeed, one statute, the Indian Claims Limitation Act of 1982, Pub. L. No. 97-394, 96

Stat. 1966, shows that Congress recognized the privileges are appropriately asserted

to limit a tribe's access to confidential government communications. Id. at 1978, §

5(b) ("Upon the request of any Indian claimant, the Secretary shall, without undue

delay, provide to such claimant any nonprivileged research materials or evidence

gathered by the United States in the documentation of such claim."). The statutory and

regulatory requirements make it clear this is a sovereign function. See Heckman v.

United States, 224 U.S. 413,437 (1912) (the United States' "guardianship" role over

Indians is "distinctly an interest of the United States," one that is "not to be expressed

in terms of property," or "limited to... a technical title in trust.").

_The panel found that the 1994 Act "expressly recognized the possibility of trust

responsibilities outside the statute" in 25 U.S.C. § 162a(2)(5). Ord. 20. But there is

no indication whatsoever that Section 162a(2)(5) intended to incorporate common

law duties. Rather, it is more reasonably construed as relating to other statutory or

regulatory responsibilities.



C. Decisions by other courts of appeals similarly refute the panel's central

premise that the United States is no different from a common law trustee. For

example, the D.C. and Ninth Circuits have held that the Attorney General cannot be

compelled to bring suit on behalf of tribes. See Shoshone Bannock Tribes v. Reno, 56

F.3d 1476, 1484 (D.C. Cir. 1995); Pyramid Lake Paiute Tribe of Indians v. Morton,

499 F.2d 1095, 1097 (D.C. Cir. 1974) (statute authorizing the Attorney General to

represent Indians, 28 U.SIC. § 175, "impose[s] only a discretionary duty of

representation."), cert. denied, 420 U.S. 962 (1975)); Rincon Band of Mission Indians

v. Escondido Mut. Water Co., 459 F.2d 1082, 1084 (9th Cir. 1972) (§ 175 is "not

mandatory"). But the same is not true for a private trustee: "If the trustee fails to

perform his duty to bring an action at law or suit in equity or other proceeding against

a third person.., the beneficiary can maintain a suit in equity against the trustee to

compel him to perform his duty." Restatement (Second) of Trusts § 282 cmt. e.

The basic principle that tiae United States is not generally subject to common

law duties is echoed by other cases outside this Circuit. See Gros Ventre Tribe v.

United States, 469 F.3d 801 (9th Cir. 2006) (rejecting common law breach of trust

claim); Morongo Band of Mission lndians v. F,4,4, 16I F.3d 569, 574 (9th Cir. 1998)

("[U]nless there is a specific duty thathas been placed on the government with respect

to Indians, [the government's general trust obligation] is discharged by [the

government's] compliance with general regulations and statutes not specifically aimed

at protecting Indian tribes."); N. Slope Borough v. Andrus, 642 F.2d 589, 612 (D.C.

10



Cir. 1980) ("Without an unambiguous provision by Congress that clearly outlines a

federal trust responsibility, courts must appreciate that whatever fiduciary obligation

otherwise exists, it is a limited one only.").

As support for the statement that "common law trust principles should generally

apply to the United States when it acts as trustee over tribal assets," the panel cites

Apache. Ord. 15. But that is not what Apache held. There, the Supreme Court

confronted a unique, single-sentence statute that"expressly and without qualification"

employed the term "trust" as a "term of art," that was "commonly understood to entail

certain fiduciary obligations," and did so while expressly authorizing the government

itself to occupy and exclusively use the property. 537 U.S. at 480 (Ginsburg, J.,

concurring). That express statutory "authority to make direct use of portions of the

trust corpus" and the Court's apparent conclusion - as a matter of statutory

construction - that the use of the term "trust" embodied the principle that a fiduciary

administering trust property may not let it fall into ruin, established, the Court held,

a statutory obligation to preserve the property that the government used for its own

purposes. See id. at 475; see also id. at 479-80 (Ginsburg, J., concurring). Thus, the

government's duty in Apache derived from the statute itself, not from common law. _'

iApache was decided the'same day as Navajo I, and Justice Ginsburg, who authored

the latter opinion, joined Apache, a 5-4 decision, based on the express understanding

that it was "not inconsistent" with Navajo I. 537 U.S. at 479. Justice Souter, who

authored Apache, said in dissent in Navajo I that while a right to damages could be

inferred from general trust principles at the second stage of analysis in that case, that

inquiry occurs only "once a statutory or regulatory provision is found to create a

specific fiduciary obligation." Navajo I, 537 U.S. at 514 (Souter, J., dissenting).
Navajo // also states the same general rule. 129 S. Ct. at 1558.

11



IlL THE PANEL'S CONCLUSION THAT JICARILLA IS THE "REAL CLIENT" IS

ERRONEOUS AND IS AT ODDS WITH MINNESOTA AND CANDELARIA

A. The panel's conclusion that Jicarilla is the "real client" of the attorneys

for the government is erroneous. Among other things, the legal advice was rendered

by government attorneys whose salaries are paid out of congressional appropriations,

not the trust corpus. See, e.g., Omnibus Appropriations Act, 2009, Pub. L. No. 111-8,

123 Stat. 524, 718; Consolidated Appropriations Act, 2008, Pub. L. No. 110-161, 121

Stat. 1844, 2115 (2007). That further shows that the information does not belong to

the tribes. See Wachtel v. Health Net, lnc.,482 F.3d 225,235-36 (3d Cir. 2007).

B. The conclusion that Jicarilla is the "real client" also departs from the

Supreme Court's decisions in Minnesota and Candelaria. In Minnesota, the United

States invoked the Supreme Court's original jurisdiction to sue a state on behalf of a

tribe, seeking to cancel land patents (or recover proceeds from the lands' sale) on the

grounds that the lands ought to have been reserved for the tribe. 270 U.S. at 191-92.

The Court rejected the state's argument that the Indians, not the United States, were

the real parties in interest. Id. at 193. In so doing, the Court noted that the United

States' "real and direct interest" in the matter arose out of: (1) its guardianship over

the Indians; and (2) its right to invoke a court's aid in fulfilling that role. Id. at 194.

Importantly, the Court concluded that "in both aspects, the interest is one which is

vested in it as a sovereign." Id. (emphasis added).

Likewise, Candelaria reinforces that govei-nment attorneys acting in a trust

12



capacity with Indians are representing the United States,not Indians, asclients. There,

the Court held that resjudicata did not prohibit the United States from suing to quiet

title to lands on behalf of a tribe. 271 U.S. at 443. Even though the tribe had

unsuccessfully brought the same suit twice before without the United States'

involvement (id. at 438), the Court stated that the United States had an interest in

enforcing a restriction on alienage of the tribe's lands, and that such interest could not

be affected by a judgment in suits the United States had not joined. See id. at 443-44.

Minnesota and Candelaria demonstrate that in cases concerning Indian

property, the United States is fulfilling a distinctly sovereign function. In neither case

did that conclusion depend, as the panel here found, upon whether the United States

has considered a "specific competing interest." Ord. 1. The notion that Jicarilla is the

"real client" of the government's attorneys cannot be squared with these decisions.

For example, the United States could not have avoided res judicata in Candelaria if

the tribe were the "real client." Normally, "[w]here a person is bound by... the rules

of res judicata because of a judgment for or against him with reference to a particular

subject matter, such rules apply in a subsequent action brought or defended by another

on his account." Restatement (First) of Judgments § 85(2); see Restatement (Second)

of Judgments §§ 41(1)(a), (d). But that rule was not applied in Candelaria. If it had

been, the first two judgments against the tribe there would have been res judicata

when the United States brought a third suit on the tribe's behalf. _

_It does not matter that Minnesota and Candelaria involved suits on a tribe's behalf,

whereas here a tribe is suing the United States., Cf Osage Nation and�or Tribe of

13



C. Finally, the panel's "real client" paradigm ignores and fails to address the

Justice Department's own long-held views of who constitutes the "client" in its own

matters. Two of the documents at issue in this mandamus action were prepared by the

United States Department of Justice: a 1966 letter from the Attorney General to the

Secretary of the Treasury concerning whether certain instruments issued by the

Federal National Mortgage Association give rise to a general obligation of the United

States, backed by its full faith and credit, Jicarilla Apache Nation v. United States,

88 Fed. CI. 1, 31(2009) (#217); and a 1966 memorandum from the Office of Legal

Counsel to Treasury about whether trust funds mayproperly be invested in obligations

of the Federal land banks and the Banks for Cooperatives. Id. at 26 (#63).

The panel's determination that Jicarilla is the real client as to all the documents

at issue - including one originating from a former Attorney General - ignores the

United States' arguments that the Justice Department, which is charged with

representing the interests of the United States both as they concern federal agencies

(28 U.S.C. § 516) and, in some instances, tribes (see 25 U.S.C. § 175), is wholly

unlike a private fiduciary. For instance, when the government sues for the benefit of

tribes, it is "not technically acting as [the Tribes'] attorney." Dep't of Interior v.

Klamath Water Users Protective Ass 'n, 532 U.S. 1, 6 n. 1 (2001) (quotingtr. oral arg.).

Rather, Justice Department lawyers serve the interests of the United States. See U.S.

Indians of Oklahoma v. United States, 66 Fed. CI: 244, 248 (2005) (mentioning
Minnesota). The communications at issue here relate not to the present lawsuit but

to matters on which the United States was administering its trust responsibilities.

14



Attorney's Manual, Title 5, ENRD Resource Manual §59 ("[T]he Attorney General

is attorney for the United States in these cases [brought to benefit tribes or Indians],

not a particular tribe or individual Indian."); see also 6 U.S. Op. O.L.C. 47, 54 (Jan.

4, 1982) (1982 WL 170670, at *6). And it is because the "real party in interest" in a

suit on the tribe's behalf is the United States (see Minnesota, 270 U.S. at 194) that the

Justice Department may advocate for tribes affirmatively and litigate against them

defensively without the conflicts associated with private representatives. Cf Nevada

v. United States, 463 U.S. 110, 128 (1983).

None of these principles depends on a showing that the government is

managing a "specific competing interest." Ord. 1. Rather, they show that the United

States' role in tribal trust matters is a function of its being a sovereign, not a private

trustee. At a minimum, the panel's order raises sufficiently fundamental issues about

the Justice Department's ability to carry out its functions as to merit en banc review.

CONCLUSION

For all these reasons, the Court should grant the United States' petition.

Respectfully submitted,

IGNACIA S. MORENO

_._A_sta_l

_ANC. TOTH

Attorney, U.S. Dept. of Justice
Env't & Natural Res. Div

P.O. Box 23795 (L'Enfant Station)
March 12, 2010 Washington, DC 20026
90-2-20-10514 (202) 305-0639
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ORDER

The United States petitions for a writ of mandamus to direct the Court of Federal

Claims ("trial court") to vacate its orders requiring the United States to produce

documents that it asserts are protected by the attorney-client privilege. Jicarilla Apache

Nation ("Jicarilla") opposes. We hold that the United States cannot deny an Indian

tribe's request to discover Communications between the United States and its attorneys

based on the attorney-client privilege when those communications concern

management of an Indian trust and the United States has not claimed that the

government or its attorneys considered a specific competing interest in those

communications. Accordingly, we adopt the fiduciary exception in tribal trust cases.

Under the fiduciary exception, a fiduciary may not block a beneficiary from discovering



informationprotectedunderthe attorney-clientprivilegewhenthe informationrelatesto

fiduciary matters, including trust management. Becausewe find that the trial court

correctly applied• the fiduciary exception to the United States' privileged

communications,we denythe UnitedStates'petitionfor a writ of mandamus.

BACKGROUND

Jicarilla sued the UnitedStates in the Court of FederalClaims for a breach of

fiduciaryduties, allegingthat the UnitedStates mismanagedthetribe's trustassetsand

other funds..Jicarilla Apache Nation v. United States, 88 Fed. CI. 1, 4 (2009). The trial

court divided the case into phases. The first phase only concerns the government's

management of Jicarilla trust accounts from 1972 to 1992. Id.__.During this phase, the

tribe moved to compel discovery of documents related to the management of the trust

funds that the United States assertedwere protected by the attorney-client privilege, the

work-product doctrine, and the deliberative process privilege. Id___ In response, the

United States "agreed to produce 71 of the 226 documents listed in its privilege log

based, in part, upon withdrawing any deliberative process privilege claims," but

maintained its privilege claims over the remaining 155 documents. Id.__.Per court order,

the trial court reviewed the remaining 155 documents in camera. Id.

The trial court held that the United States could not deny Jicarilla' s request to

discover communications between the United States and its attorneys based, on the

attorney-client privilege because those communications were subject to the fiduciary

exception. Id_.._at 11-12. The trial court explained that under the fiduciary exception,

"fiduciaries may not shield from their beneficiaries communications between them and

their attorneys that relate to fiduciary matters, including the administration of trusts." Id.__.

at 10. According to the trial court, the fiduciary exception applied to the "'general trust
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relationship between the United States and the Indian people,' which comprises a

'distinctiveobligationof trust incumbentuponthe Government.'" Id._=.at 6 (quotingUnited

States v. Mitchell, 463 U.S. 206, 225 (1982)). The trial court opined that "basic trust

principles are readily transferable to" the United States' fiduciary relationship with Indian

tribes. Id._._at 11-12. The trial court noted that Congress had enacted legislation

appointing the United States as trustee over "56 million acres of land and billions of

dollars in tribal assets" and created an Office of Special Trustee "to ensure that each

tribe received as complete a trust fund accounting as soon as possible." Id.__.at 5 (citing

25 U.S.C. §§ 4041-44 (2006)). Though statutes undoubtedly "delimit somewhat the

government's obligations," the trial court explained that the U.S. Supreme Court" had

evaluated the fiduciary relationship using principles of common law and had judged

tribal trust cases with the i"most exacting fiduciary standards.'" Id..=at 6 (quoting

Seminole Nation v. United States., 316 U.S. 286, 296 (1942)).

With these principles in mind, the trial court applied the fiduciary exception,

requiring the United States to produce many of the documents that were not otherwise

protected as work product. Id.__.at 13-19. The trial court organized the documents that

Jicarilla requested into five categories, including (1) Department of the Interior

("Interior") personnel requests for advice from the Interior Solicitor's Office ("Solicitor's

Office") on administration of tribal trusts, (2) Solicitor's Office advice to Interior and

Department of the Treasury ("Treasury") personnel, (3) accounting firm Arthur Andersen

LLP documents generated under contracts with Interior, (4) Interior documents

concerning litigation with tribes other than Jicarilla, and (5) miscellaneous documents

such as cover sheets and other documents not falling into the other categories. Idmat 6.

The court applied the fiduciary exception to all the documents in the first category
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except for duplicates because the "documents involve matters regarding the

administration of tribal trusts, either directly or indirectly implicating the investments that

benefit Jicarilla." Id.__.at 14. With few exceptions, the trial court also applied the fiduciary

exception to documents in the second category because the documents contained

"legal advice relating to trust administration." Id_.._at 16. In contrast to the first two

categories, the trial cou.rt allowed the United States to withhold most of the documents

in the third category from production as attorney work product. Id_.._at 17-18. As to the

fourth category, the trial court allowed the United States to withhold most of the

documents as work product, but required the government to produce four documents

with the exception of two footnotes. Id..__.at 18. According to the trial court, those

documents either did not constitute attorney work product at all or, if privileged, were

subject to the fiduciary exception. Id.__.Finally, the trial court required the United States

to produce two documents that fell under the fiduciary exception in the fifth category

because the documents concerned trust management and various cover sheets that did

not appear to be protected by either the attorney-client privilege or the work-product

doctrine. Id...._at 19.

The United States now petitions for a writ of mandamus to vacate the trial court's

order requiring production of the above documents under the fiduciary exception. We

have jurisdiction pursuant to 28 U.S.C. § 1651(a).

DISCUSSION

This court has the authority to issue a writ of mandamus against a lower court

under common law as codified in the All Writs Act. "[A]II courts established by Act of

Congress may issue all writs necessary or appropriate in aid of their respective

jurisdictions and agreeable to the usages and principles of law." 28 U.S.C. § 1651(a)
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(2006). Mandamusis availableonly in extraordinary cases to correct a lower court's

usurpation of judicial power or clear abuse of discretion..Cheney v. U.S. Dist. Court, 542

U.S. 367, 380 (2004); see also In re Reqents of the Univ. of Cal., 101 F.3d 1386, 1387

(Fed. Cir. 1996). A party seeking a writ of mandamus bears the burden of proving that it

has no other means of attaining the relief desired, Mallard v. U.S. Dist. Court, 490 U.S.

296, 309 (1989), and that its "right to issuance of the writ is 'clear and indisputable,'"

Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 384 (1953) (quoting United States ex

rel. Bernardin v. Duell, 172 U.S. 576, 582 (1899)). Accordingly, the writ is a "'drastic and

extraordinary' remedy 'reserved for really extraordinary causes.'" Cheney, 542 U.S. at 380

(quoting Ex parte Fahev, 332 U.S. 258, 259-60 (1947)).

Notwithstanding the extraordinary nature of mandamus, this court has issued the

writ in appropriate cases "to prevent .the wrongful exposure of privileged

communications." Re_...e.q._, 101 F.3d at 1387; see also Mohawk Indus., Inc. v.

Carpenter, 78 U.S.L.W. 4019, 4022 (U.S. Dec. 8, 2009) (noting that an appellate court

may grant a writ of mandamus to correct a "particularly injurious or novel privilege

ruling"). "Specifically, 'mandamus review may be granted of discovery orders that turn

on claims of privilege when (1) there is raised an important issue of first impression, (2)

the privilege would be lost if review were denied until final judgment, and (3) immediate

resolution would avoid the development of doctrine that would undermine the privilege.'"

in re Seaqate Tech., LLC, 497 F.3d 1360, 1367 (Fed. Cir. 2007) (en banc) (quoting

Reqents, 101 F.3d at 1388). Accordingly, mandamus may be appropriate to correct a

lower court that ordered a party to produce documents in violation of the att0rneyLclient

privilege. See id. at 1375-76 (granting mandamus to correct a district court that held a

party had waived the attorney-client privilege protecting trial counsel's client
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communicationsand work productby assertingthe advice-of-counseldefensein patent

infringement suit); Reqents, 101 F.3d at 1390-91 (granting mandamus to correct a

district court that misconstrued the community of interest doctrine by ordering patent

licensee's in-house counsel to testify about advice given to patentee during prosecution

when licensee and patentee entered into an exclusive option contract and in-house

counsel assumed responsibility for patent prosecution).

As a matter of first impression, the United States petitions for a writ of

mandamus, asserting, inter alia, that the fiduciary exception does not apply to it

because its relationship to the tribe is different than a traditional fiduciary relationship.

The United States explains that the fiduciary exception is based on two primary

rationales, including (1) the fiduciary's duty of loyalty to the beneficiaries and (2) the

fiduciary's duty to provide information to beneficiaries. Based on these rationales, the

United States argues the following: First, it argues that the fiduciary exception's

rationales should not apply to its duties to tribes because the United States has

competing interests to consider when administering the trust. Second, the United

States argues that the attorney-client privilege should protect the documents here

because the payment for the legal services did not come from the trust corpus. Third,

the United States argues that applying the exception to the attorney-client privilege

would, improperly impair its ability to seek confidential legal advice. Finally, the United

States argues that it does not have a fiduciary duty to disclose information to

beneficiaries.

The United States' petition for mandamus thus asks us to interpret the bounds of

the attorney-client privilege. This court interprets privileges on a case-by-case basis

according to "principles of the common law" when federal law is at issue. Fed. R. Evid.
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501; se._ealso Upiohn Co. v. United States, 449 U.S. 383, 396-97 (1981). Accordingly,

we will begin with a summary of the attorney-client privilege and the fiduciary exception

before examining how the privilege should apply in this case.

I. The Attorney-Client Privilege and the Development of the Fiduciary

Exception

The attorney-client privilege is the client's right to refuse to disclose confidential

"communications between attorney and client made for the purpose of obtaining legal

advice." Genentech, Inc. v. U.S. Int'l Trade Comm'n, 122 F.3d 1409, 1415 (Fed. Cir.

1997); see also Fisher v. United States., 425 U.S. 391, 403 (1976) ("Confidential

disclosures by a client to an attorney made in order to obtain legal assistance are

privileged."); Black's Law Dictionary 1235 (8th ed. 2004). The privilege "encourag[es]

full and frank communication between attorneys and their clients" and "recognizes that

sound legal advice.., depends upon the lawyer's being fully informed by the client."

Upiohn Co. v. United States, 449 U.S. 383, 389 (1981)o But the privilege "belongs to

the client, who alone may waive it." In re Sea qate Tech., LLC, 497 F.3d 1360, 1372

(Fed. Cir. 2007) (en banc). An attorney may not assert the privilege against the client's

wishes or against the client himself. See Am. Standard, Inc. v. Pfizer, Inc., 828 F.2d

734, 745 (Fed. Cir. 1987) ("The privilege is that of the client, not that of the attorney.").

While "[t]he attorney-client privilege is the oldest of the privileges for confidential

communications known to the common law," Upiohn, 449 U.S. at 389, it is not "an

ironclad veil of secrecy," Garner v. Wolfinbarqer, 430 Fo2d 1093, 1101 (5th Cir. 1970).

The Supreme Court has recognized exceptions to the privilege, for example, holding

that it does not protect communications made in the furtherance of a crime or fraud.

Se._eeUnited States v. Zolin, 491 U.So 554, 562-63 (1989) ("[T]he purpose of the crime-
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fraud exception to the attorney-clientprivilege [is] to assure that the seal of secrecy

between lawyerand client does not extendto communicationsmadefor the purposeof

getting advice for the commission of a fraud or crime." (internal quotation marks

omitted));see also In re Spaldin.q Sports Worldwide, Inc., 203 Fi3d 800, 807 (Fed. Cir.

2000) (discussing the crime-fraud exception). Moreover, we have recognized the joint

client or community of interest doctrine: "When the same attomey represents the

interests of two or more entities on the same matter, those represented are viewed as

joint clients for purposes of privilege." In re Reqents of the Univ. of Cal., 101 F.3d 1386,

1389 (Fed. Cir. 1996). Under this doctrine, "communications between a client and the

attorney may be privileged as to outsiders, [but] they are not privileged" between clients

in a community of interest relationship. Wachtel v: Health Net, Inc., 482 F.3d 225, 231

(3d Cir. 2007). Several courts have recognized another limitation on the attorney-client

privilege, known as the fiduciary exception.

As early as 1855, English courts required a trustee to produce legal advice to a

beneficiary when the beneficiary sued the trustee for mismanagement and the advice

related to trust administration. Devaynes v. Robinson, 20 Beav. 42, 43, 52 Eng. Rep.

518, 518 (1855) ("[C]ases and opinions taken by the.., trustees must be produced" to

the beneficiaries as long as the trustee did not obtain them in contemplation of

litigation); Recent Cases, In re Whitworth, 1 Ch. 320 (1919), 33 Harv. L. Rev. 120

(1919). However, the attorney-client privilege still applied to advice that the trustee

sought in anticipation of!itigation. Id._._After Devaynes, English courts have followed the

so-called exception to the attorney-client privilege in beneficiary suits against a trustee

for trust mismanagement. See, e.q., Talbot v. Marshfield, 2 Dr. & Sm. 549, 551 62 Eng.

Rep. 728, 729 (1865) ("[I]f a trustee properly takes the opinion of counsel to guide him
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in the executionof the trust,he hasa right to be paidthe expenseof so doingoutof the

trust estate; and that alone would give any [beneficiary]a right to see the case and

opinion."); Wynne v. Humbertson, 27 Beav. 421, 423, 54 Eng. Rep. 165, 166 (1858)

("[T]he rule is that, where the relation of trustee and [beneficiary] is established, all

cases submitted and opinions taken by the trustee to guide himself in the administration

of his trust, and not for the purpose of his own defense in any litigation..., must be

produced to the [beneficiary]."); In re Mason, 22 Ch. D. 609, 609 (1883) (holding that the

trustees must produce documents containing "communications by and to the trustees

and their solicitors in relation to the trust estate, made before the action was brought").

These English courts reasoned that a beneficiary was entitled to access the advice of

counsel because the trustee sought the advice on how to execute the trust for the

beneficiary's benefit and because the trust fund paid for the advice. See VWnne, 27

Beav. at 423-24, 54 Eng. Rep. at 166; Talbot, 2 Dr. & Sm. at 550-51, 62 Eng. Rep. at

729.

Though much later, courts in the United States also adopted the fiduciary

exception. In 1970, the Fifth Circuit held that shareholders could pierce a corporation's

attorney-client privilege to discover legal advice given to corporate management in a

suit for breach of fiduciary duty upon a showing of good cause. Garner, 430 F.2d at

1103-04. The Fifth Circuit identified nine factors courts should consider in finding good
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cause. Id._.._at 1104.1 In reachingits conclusion,the court recognizedthata corporation

or its managersmay sometimes have conflicting interestswith shareholdersand that

shareholdersmay have conflicting interests among themselves. Id..__.at 1101 & n.17.

"But when all is said and done managementis not managingfor itself," rather it "has

duties which run to the benefitultimatelyof the stockholders." Id._=at 1101. Analogizing

to the crime-fraudexceptionand the communityof interest doctrine, the Fifth Circuit

reasoned that the attorney-clientprivilege had limits when the person seeking legal

advice had a supersedingobligationto shareholdersor some otherclientwas entitledto

the advice. Id.__.at 1103.

Since Garner.,U.S. courtshave appliedthe fiduciary exceptionin contextsother

than derivativeshareholderactions. For example,courts have applied theexceptionin

trust caseswhentrusteesassertthe attorney-client privilege against beneficiaries, as in

the leading American case Riq,qs Nat'l Bank of Wash., D.C.v. Zimmer, 355 A.2d 709

(Del. Ch. 1976). Courts have also relied on the exception in other fiduciary

relationships, such as when employers managing plans regulated under the Employee

Retirement Income Security Act (ERISA) have asserted privilege against plan

1 The nine Garner factors are as follows:

[1] [T]he number of shareholders and the percentage of stock they
represent; [2] the bona tides of the shareholders; [3] the nature of the
shareholders' claim and whether it is obviously colorable; [4] the apparent
necessity or desirability of the shareholders having the information and the
availability of it from other sources; [5] whether, if the shareholders' claim
is of wrongful action by the corporation, it is of action criminal, or illegal but
not criminal, or of doubtful legality; [6] whether the communication related
to past or to prospective actions; [7] whether the communication is of
advice concerning the litigation itself; [8] the extent to which the
communication is identified versus the extent to which the shareholders

are blindly fishing; [9] the risk of revelation of trade secrets or other
information in whose confidentiality the corporation has an interest for
independent reasons.

Garner, 430 F.2d at 1104.

Misc. 908 10



beneficiariesand when unionshave asserted privilege against unionmembers. See

Becher v. L0n.q Island Lj_qhtina Co. (In re Lon,q Island Li.qhtin,q Co.), 129 F.3d 268, 271-

72 (2d Cir. 1997) (employer acting as an ERISA fiduciary asserting privilege against

plan beneficiaries); A,quinaqa v. John Morrell & Co., 112 F.R.D. 671,679-81 (D. Kan.

1986) (union asserting privilege against union members).

The fiduciary exception to the attorney-client privilege is now well established

among our sister circuits. At least five circuits recognize some form of the exception,

including the Second, Fifth, Sixth, Ninth, and D.C. Circuits. _, United States v.

Mett, 178 F.3d 1058, 1062 (9th Cir. 1999); In re Lindse¥, 158 F.3d 1263, 1276-79 (D.C.

Cir. 1998); Becher, 129 F.3d at 272 (recognizing the fiduciary exception in the Second

Circuit); Wildbur v. ARCO Chem. Co., 974 F.2d 631, 645 (5th Cir. 1992); Fausek v.

White, 965 F.2d 126, 132-33 (6th Cir. 1992); cf. Sandber,q v. Va. Bankshares, Inc., 979

F.2d 332, 352 (4th Cir. 1992), vacated, No. 91-1873(L), 1993 WL 524680 (4th Cir. Apr.

7, 1993). Though we are aware of Some state courts that have expressly rejected the

fiduciary exception, no federal court of appeals has rejected the principle, but have only

declined to apply the exception in cases where the facts did not justify its application.

Compare Wells Farqo Bank, N.A.v. Superior Court, 990 P.2d 591,594-96 (Cal. 2000)

(rejecting the fiduciary exception in a trustee-beneficiary case because statutory

attorney-client privilege did not permit judicially created exceptions), and Huie v.

DeShazo, 922 S.W.2d 920, 922-25 (Tex. 1996) (rejecting the fiduciary exception in a

trustee-beneficiary case), with Wachtel, 482 F.3d at 236-37 (declining to apply the

fiduciary exception to an insurer who sells, but does not manage, insurance io ERISA-

regulated parties), and Bland v. Fiatallis N. Am., Inc., 401 F.3d 779, 788-89 (7th Cir.

2005) (declining to apply the fiduciary exception to an employer amending or
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terminatingan ERISA plan), and Cox v. Adm'r U.S. Steel & Carneqie, 17 F.3d 1386,

1415-16 (11th Cir. 1994) (declining to apply the Garner doctrine to a union in a suit

brought by union members because only a tiny percentage of union members were

members of the class and the union class members' interests conflicted with union

members not in the class).

As developed in the United States, courts have based the fiduciary exception on

two justifications. See Ri_ig.g_, 355 A.2d at 712-14. First, the fiduciary is not the

attorney's exclusive client, but acts as a proxy for the beneficiary. See, e.,q., Mett, 178

F.3d at 1063 ("[A]t least as to advice regarding plan administration, a trustee is not the

real client and thus never enjoyed the privilege in the first place." (internal quotation

marks omitted)); _, 355 A.2d at 713 ("As a representative for the beneficiaries of

the trust which he is administering, the trustee is not the real client in the sense that he

is personally being served."). Under this justification, the fiduciary exception is but a

logical extension of the client's control of the attorney-client privilege. Second, the

fiduciary has a duty to disclose all information related to trust management to the

beneficiary. See e._, Becher, 129 F.3d at 72 ("[An] ERISA fiduciary must make

available to the beneficiary, upon request, any communications with an attorney that are

intended to assist in the administration of the plan."); Riaas, 355 A.2d at 714

("[T]rustees... cannot subordinate the fiduciary obligations owed to the beneficiaries to

their own private interests under the guise of attorney-client privilege."). Under this

second justification, "the fiduciary exception can be understood as an instance of the

attorney-client privilege giving way in the face of a competing legal principle," the duty to

disclose. Mett, 178 F.3d at 1063.
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No federal court of appeals has addressed whether the fiduciary exception

appliesto the UnitedStates as trustee over tribal assets and funds. However,federal

trial courts have previouslyapplied the fiduciary exception to the United States in at

least three tribaltrust cases--twice in the Court of FederalClaimsand once in a district

court. Se.._.._eOsaqe Nation v. United States, 66 Fed. CI. 244, 247-53 (2005); Cobell v._

Norton., 212 F.R.D. 24, 27-29 (D.D.C. 2002); Shoshone Indian Tribe of Wind River

Reservation, Wy. v. United States, Nos. 458-79 and 459-79 (Fed. CI. May 16, 2002),

attached at Jicarilla Apache Nation v. United States, 88 Fed. CI. 1, 35 (2009). With this

background in mind, we now turn to the question that the United States raises in its

petition.

II. The Fiduciary Exception Applied to Indian Trusts

The united States' relationship with the India.n tribes is sufficiently similar to a

private trust to justify applying the fiduciary exception. Therefore, we. hold that the

United States cannot deny an Indian tribe's request to discover communications

between the United States and its attorneys based on the attorney-client privilege when

those communications concern management of an Indian trust and the United States

has not claimed that the government or its attorneys considered a specific competing

interest in those communications. The United States' general assertion that the

Secretary of the Interior's other statutory obligations "may occasionally be in tension

with interests regarding tribal lands or Other non-monetary assets," does not diminish its

exacting responsibilities as a trustee so as to warrant shielding the trust beneficiary from

legal advice on trust management. Accordingly, we adopt the fiduciary exception in

tribal trust cases. We do not address whether the fiduciary exception applies when the

government or its attorneys considered a specific competing interest in those
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communications,suchas statutesgoverningendangeredspeciesor natural resources.

Nor do we addresswhether the fiduciaryexceptionappliesto documentsprivilegedas

attorney work product. In the case before us, however, both justifications for the

fiduciaryexceptionsupportits application.

A. A. Identityof the Client

As the Court of FederalClaimsdescribed,the attorney-clientcommunicationsat

issue here were for the benefit of Jicarilla and other Indiantribes. Jicarilla Apache

Nation v. United States, 88 Fed. CI. 1, 6, 13-19 (2009). Interior was seeking advice on

behalf of the tribes on how to manage trust funds and other tribal assets, and the

attorneys were giving advice on trust management ultimately for the benefit of the

tribes. Accordingly, Interior was not the government attorneys' exclusive client, but

acted as a proxy for the beneficiary Indian tribes.

Jicarilla's status as the "real client" stems from its trust relationship with the

United States. Ri.q.qs Nat'l Bank of Wash., D.C.v. Zimmer, 355 A.2d 709, 713 (Del. Ch.

1976). The Supreme Court has affirmed "the undisputed existence of a general trust

relationship between the United States and the Indian people." United States v.

Mitchell, 463 UoS. 206, 225 (1983); see also Cherokee Nation v. Ga., 30 U.S. (5 Pet.) 1,

17 (1831) (describing the relationship of the Indian tribes to the United States as "ward

to his guardian" and clearly establishing the now longstanding and .accepted basis of the

trust relationship between the United States and Indian tribes). "All of the necessary

elements of a common-law trust are present: a trustee (the United States), a beneficiary

(the Indian allottees), and a trust corpus (Indian timber, lands, and funds)." Id. This

general trust relationship rests on a long history of asset management and statutory

mandates to Interior. As the trial court noted, "'Nearly every piece of modern legislation
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dealingwith Indiantribescontainsa statementreaffirmingthe trust relationshipbetween

tribes and the federal government,'" Jicarill.3a,88 Fed. CI. at 5 (quotingFelix Cohen,

Handbook of Federal Indian Law § 5.04(4)(a) (2005)). We think that the statutes that

the trial court cites amply demonstrate that relationship. See id.; see also 25 U.S.C.

§ 162(a) (2006) (trust investment); § 450j (contract administration); § 458cc (funding

agreements); §3120 (forest resources); §3303 (education); §3701 (agricultural

resources); § 4021 (trust fund management); §§ 4041-43 (special trustee). Indeed, like

the fiduciary duties in other statutory trusts, the United States' trust duties to tribes

"draw much of their content from the common law of trusts." Varity Corp. v. Howe, 516

U.S. 489, 496 (1996) (comparing fiduciary duties under ERISA to the common law of

trusts). Accordingly, common law trust principles should generally apply to the United

States when it acts as trustee over tribal assets. Se___eUnited States v. White Mtn.

Apache Tribe, 537 U.S. 465, 475 (2003) (applying the common law principle that a

trustee must preserve the trust corpus to the United States as trustee of tribal assets);

Shoshone Indian Tribe of Wind River Reservation v. United States, 364 F.3d 1339,

1348 (Fed. Cir. 2004) (applying the common law principle of trustee repudiation to the

United States as trustee of tribal assets). Moreover, the general trust relationship

justifies straightforward application of the fiduciary exception in this case, instead of the

multifactor balancing test that courts apply in derivative shareholder actions. Compare

Wynne v. Humbertson, 27 Beav. 421, 423, 54 Eng. Rep. 165, 166 (1858) (fiduciary

exception applied in trust case), and Riq.qs, 355 A.2d at 712-14 (same), with Garner,

430 F.2d at 1104 (shareholder derivative action identifying nine factors for good cause

to pierce a_tomey-client privilege). We find the government's arguments to the contrary

unpersuasive and address each in turn.
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1. Dutyof Loyaltyto theTribes

The United States relies primarily on Nevada v. United States, 463 U.S. 110

(1983) for its argument that its relationship with the tribes is very different from a

traditional fiduciary's relationship to beneficiaries.

In Nevad._____aa,the Supreme Court held that res judicata barred an action by the

United States in 1973 seeking additional water rights on behalf of the Pyramid Lake

Indian Reservation because the United States had already sued in 1913 to adjudicate

those same water rights. Id..__at 143. The Court also addressed the United States'

obligations to the reservation and its obligation to comply with the Reclamation Act of

1902. The Reclamation Act "required the Secretary of the Interior to assume substantial

obligations with respect to the reclamation of arid lands in the western part of the United

States." Id___at 128. The Court explained that the United States would not violate its

trust obligations to a tribe by performing another task also required in the Reclamation

Act. The Court noted that Congress delegated to the Secretary of the Interior "both the

responsibility for the supervision of the Indian tribes and the commencement of

reclamation projects in areas adjacent to reservation lands." Id...__.Based on this dual

responsibility, the Court wrote that "it is simply unrealistic to suggest that the

Government may not perform its obligation to represent Indian tribes in litigation when

Congress has obliged it to represent other interests as well." Id___.The Court thus

reasoned that this dual responsibility altered the government's duties as a fiduciary:

"[T]he Government cannot follow the fastidious standards of a private fiduciary, who

would breach his duties to his single beneficiary solely by representing potentially

conflicting interests without the beneficiary's consent." Id.___.
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The United States' reliance on Nevad.__aand its argument that other statutory

duties undermineapplicationof the fiduciaryexceptionare not relevant in thiscase. To

be sure, Nevadarecognizesthat the Secretaryof the Interiormay at times be required

to balancefiduciaryduties with other statutoryduties. However,the governmentdoes

not arguein its petitionthat it in fact had to balancecompetinginterests,suchas land or

mineral rights, in the communicationsat issue here. We note that this is the trust funds

phase of the case. Accordingto the parties,this phaseinvolvesonly the management

of accounts,not of other assetssuchas land or mineralrights, wherethe Secretaryof

the Interior might have other statutory duties. The Navajo Nation and Pueblo of

Laguna,as amici curiae, correctlynote that "[s]incethe documentsat issue relate only

to trust funds,potentialprivilegeclaimsfor unspecifieddocumentsregardingother types

of trust assetsbased on other statutoryregimesare beyond the scope of the petition."

Thus, we do not reach the issue whether the fiduciary exception applies when the

government or its attorneys considered a specific competing interest in those

communications.

2. Sourceof Paymentfor LegalAdvice

The United States also argues that because its attorneys are paid "out of

congressional appropriations,not the trust corpus," their relationshipwith the tribes

shouldnot allowapplicationof the fiduciaryexception. The UnitedStatesexplainsthat

"[w]hile the source of payment[for legal advice] may not, by itself, determinewhether

the fiduciary exception applies, it does serve as another factor counseling against

applicationof the exceptionin thiscontext."

The United States correctly identifies the source of payment as one factor in

determining whether a beneficiary can access attorney-clientprivileged information.
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See, e.q., Wachtel v. Health Net, Inc., 482 F.2d 225, 235-36 (3d Cir. 2007) ("[W]hen a

trustee pays counsel out of trust funds, rather than out of its own pocket, the payment

scheme is strongly indicative of the beneficiaries' status as the true clients."); Riqqs, 355

A.2d at 712 ("[W]hen the beneficiaries desire to inspect opinions of counsel for which

they have paid out of trust funds effectively belonging to them, the duty of the trustees

to allow them to examine those opinions becomes even more compelling."). In contrast

to a private trust case, we do not think the source of payment is helpful when the trustee

imposes the trust on the beneficiaries. The fact that the United States does not use

trust funds to pay for legal advice on how to manage a trust it imposed on the Indian

tribes does not suggest that the tribes should be barred from accessing that advice.

Moreover, the government's fiduciary duties of providing Jicarilla "with complete and

accurate information overrides any implication that must arise from the fact that the

[g]overnment pays its own legal fees." Osaqe Nation v. United States, 66 Fed. CI. 244,

249(2005) (internal quotation marks omitted) (alterations in the original).

3. Secretary of the Interior's Ability to Obtain Confidential Legal Advice

The United States also argues that applying the fiduciary duty in this case would

impair the Secretary of the Interior's ability to obtain confidential legal advice. Because

this phase of the litigation involves only the United States' duties regarding trust fund

accounts, we disagree with the government's position. Of course, the basic concern

could be stated by any trustee. The trustee may feel that its ability to obtain legal

advice is impaired because the advice is not shielded from its beneficiary. But the

exception applies because the fiduciary is not the exclusive client of the attorney

rendering advice and because a fiduciary has a duty to keep the beneficiary informed of

issues related to trust administration. Though the United States argues that it would not
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be able to obtain legal advice about other statutes that may require it to take action

relatedto propertythat is not a trust fund account,thoseargumentsare not relevant in

this caseand it has failedto allegeanyactualconflict.

B. Dutyof Disclosure

The fiduciaryexception'ssecondjustificationalso supports applyingthe doctrine

in this case. As a general trustee, the UnitedStates has a fiduciary duty to disclose

informationrelatedto trust managementto the beneficiaryIndiantribes, includinglegal

adviceon how to managetrust funds. Se.._.eeRestatement(Third)of Trusts§ 82(2)(2007)

("[A] trustee also ordinarily has a duty promptly to respond to the request of any

beneficiaryfor informationconcerning the trust and its administration,and to permit

beneficiarieson a reasonablebasis to inspecttrust documents,records,and property

holdings.");Restatement(Second)of Trusts§ 173 (1959) ("Thetrustee is under a duty

to the beneficiary to give him upon his request at reasonable times complete and

accurate informationas to the nature and amount of the trust property,and to permit

himor a personduly authorizedby him to inspectthe subjectmatterof the trust andthe

accountsand vouchersand otherdocumentsrelating to the trust."). In additionto that

basic duty, Congress has created an Office of Special Trustee "to provide for more

effectivemanagementof, and accountabilityfor the properdischargeof, the Secretary's

' • iitrust responsibilities to Indian tribes. 25 U.S.C. § 4041(1) (2006).

The United States argues that it does not have a fiduciary's duty to disseminate

information to the tribes because Congress has required Interior to provide only specific

types of information to tribes. The United States cites the 1994 Indian Trust Fund

Management Reform Act, which required, inter alia, that Interior must provide certain

information to tribes, including quarterly statements of performance and a letter
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reporting the results of an audit. The United States did not identify the pertinent

languageof the statute,which states that "properdischargeof the trust responsibilities

of the United States shall include (bu t are not limited to)... [p]reparing and supplying

account holders with periodic statements of their account performance and with

balances of their account which shall be available on a daily basis." 25 U.S.C.

§ 162a(d)(5) (emphasis added). Congress expressly recognized the possibility of trust

responsibilities outside the statute. Therefore, the United States' arguments in this

regard are completely without merit.

The D.C. Circuit came to a similar conclusion based on the United States'

arguments that statutes have limited the United States' fiduciary duties to the tribes.

That court wrote, "The fundamental problem with [the government's] claims is the

premise that their duties are solely defined by the 1994 Act. The Indian Trust Fund

Management Reform Act reaffirmed and clarified preexisting duties; it did not create

them." Cobell v. Norton, 240 F.3d 1081, 1100 (D.C. Cir. 2001).

In sum, "the government has other trust responsibilities not enumerated in the

Id_.._Those other responsibilities include the common law duty to disclose1994 Act."

information.

CONCLUSION

The United States has not shown that the Court of Federal Claims erred in

determining that the government could not withhold documents related to the

management of.trust fund accounts from Jicarilla based on the attorney-client privilege.

The United States' right to issuance of the writ is far from "clear and indisputable,"

Bankers Life & Cas. Co. v. Holland, 346 U.S. 379, 384 (1953) (intemal quotation marks

omitted), because the government improperly asserted the attorney-client privilege as a
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