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 Exec. Order of May 14, 1855, reprinted in 1 Indian Affairs: Laws and Treaties 846-7 (Charles/1

J. Kappler ed., 1904) (Ex. A); Treaty with the Chippewa of Saginaw, etc., 11 Stat. 633 (Aug. 2,
1855).  It is unclear whether Defendants are using the date of the 1855 Executive Order (May 14) 
or the 1855 Treaty (August 2) for defining the previously sold lands.  

 Defendants also assert that the Tribe cannot bring a claim against Defendants under 42 U.S.C. §/2

1983 because the Tribe is not a “person” under the statute. The United States will not address
Defendants’ 42 U.S.C. § 1983 argument because it is not part of the United States’ Complaint. 
Dkt. No. 35.  However, the United States understands that the Tribe is withdrawing this statutory
claim. 

1

I. INTRODUCTION

On March 5, 2010, Defendants filed a motion requesting that this Court grant partial

summary judgment in their favor on the following issues: 1) lands sold or disposed of prior to the

Executive Order of May 14, 1855, and the 1855 Treaty are not within the external boundaries of

; and 2) the United States and the Saginaw Chippewa TribeIsabella Reservation (“Reservation”) /1

(“Tribe”) are collaterally estopped from “relitigating the interest the Tribe received in lands

disposed of” before the 1855 Executive Order and the 1855 Treaty due to several rulings by the

  Defs.’ Mot. Part. Summ. J. 2-3.  Indian Claims Commission (“ICC”). /2

Defendants’ Motion for Partial Summary Judgment should be denied.  The Sixth Circuit

and the Western District of Michigan have held in a similar context that lands sold prior to the

withdraw of lands for an Indian reservation are within the exterior boundaries of the reservation

irrespective of who held property title.  Moreover, under longstanding federal public land law

doctrines, lands withdrawn from the public domain and reserved for a specific use often have

within them private inholdings, and those do not affect the external boundaries of the reservation. 

If there is any ambiguity regarding the “unsold lands” provision, it should be resolved in the

Indians’ favor pursuant to the well-established canons of construction.  Finally, there is a genuine
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dispute of material fact regarding the intent of the United States and the Tribe as to whether the

previously sold lands were within the Reservation boundaries. 

The Court should also deny summary judgment on Defendants’ argument that the United

States is collaterally estopped from litigating whether previously sold lands are within the

external boundaries of the reservation.  The ICC did not adjudicate or determine the Isabella

Reservation jurisdictional boundaries.  Moreover, Defendants fail to cite any support for applying

non-mutual defensive collateral estoppel against the federal government in this case.  

II. ARGUMENT

Defendants are not entitled to partial summary judgment.  The Sixth Circuit and the

Western District of Michigan held that the term “unsold lands,” as used in a treaty that is almost

identical to the 1855 Treaty, did not exclude sold lands from being within the exterior boundaries

of the reservation.  As a matter of federal public land law and Indian law, private inholdings can

and do exist within the boundaries of a federal reservation, including Indian reservations. 

Importantly, there is a genuine dispute of material fact regarding the intent and understanding of

the United States and the Indians as to whether the sold lands were within the boundaries of the

Isabella Reservation.  

The United States is not collaterally estopped from litigation whether the previously sold

lands are within the boundaries of the Isabella Reservation.  The ICC cases did not involve, nor

did they determine, the Reservation boundaries.  Moreover, Defendants fail to cite any precedent

for allowing non-mutual defensive collateral estoppel to lie against the federal government. 
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A. Lands Sold Prior to the Executive Order and the 1855 Treaty are Within the
Boundaries of the Isabella Reservation Irrespective of Title Ownership.

Defendant’s argument that lands sold prior to the 1855 Executive Order or the 1855

Treaty are not within the boundaries of the Isabella Reservation is inconsistent rulings of the

Sixth Circuit, federal public land law, and Indian law.  There is a difference between property

title and reservation boundaries. The former concerns property interest and the latter concerns

jurisdictional authority.  See Seymour v. Superintendent of Wash. State Penitentiary, 368 U.S.

351, 358-9 (1962); see also Montana v. United States, 450 U.S. 554 (1981) (discussing

jurisdiction over non-Indian owned fee land within boundaries of a reservation).  Title does not

dictate jurisdictional boundaries.  Congress codified this common law principle in 18 U.S.C. §

1151(a) which states that Indian Country includes “all land within the limits of any Indian

reservation under the jurisdiction of the United States Government, notwithstanding the issuance

of any patent, and, including rights-of-way running through the reservation.”  

1. The Sixth Circuit and the Western District of Michigan Have Held that Previously
Sold Lands are Within the Boundaries of a Reservation Irrespective of Title
Ownership.

In Cardinal v. United States, 954 F.2d 359 (1992), the Sixth Circuit held that previously

sold lands, as used in an 1854 treaty with other Michigan tribes, are within the boundaries of the

reservation, and are Indian Country within the meaning of 18 U.S.C. § 1151 even though title to

the land may have been held by the State or a private party at the time of the treaty.  At issue in

Cardinal was whether land that was allegedly sold to the State of Michigan under the Canal Act

of 1852 (“Reynolds property”) was within the boundaries of the Keweenaw Bay Indian

Reservation established by the LaPointe Treaty of 1854, 10 Stat. 1109 (1855).  If it was, the
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federal government had jurisdiction to prosecute a crime committed on the Reynolds property

because it was Indian Country under 18 U.S.C. §§ 1151 and 1153.

The LaPointe Treaty states in relevant part:

The United States agree to set apart and withhold from sale, for the
use of the Chippewa of Lake Superior, the following tracts of land,
viz:
1st: For the L’Anse and Vieux De Sert bands, all the unsold lands
in the following townships in the State of Michigan: [legal
description].
  
   The petitioner in Cardinal argued that the Canal lands were sold to the State of10 Stat. 1109. /3

Michigan prior to the Treaty and thus were outside of the Reservation boundaries because they

were not among the “unsold lands.”  The Sixth Circuit rejected that argument.  

The Circuit Court held that “notwithstanding the issuance of patents to Michigan or the

canal company, the Reynolds property is still lands within the limits of the reservation . . . [and]

is ‘Indian Country’ pursuant to 1151.”  Cardinal, 954 F.2d at 363.  The Sixth Circuit based its

holding on several grounds.

First, the Circuit Court determined that the lands fell within the definition of “Indian

Country” under to 18 U.S.C. § 1151(a), which defines it as “all land within the limits of any

Indian reservation under the jurisdiction of the United States Government, notwithstanding the

issuance of any patent, and, including rights-of-way running through the reservation.”  Second, it 

relied on the Supreme Court’s decision in Seymour and concluded that reservation boundaries

are not affected by the issuance of patents to non-Indians.  Cardinal, 954 F.2d at 363.  Third, the

Circuit Court held that as a factual matter the canal lands had been sold after the Treaty’s
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ratification and thus were nevertheless “unsold lands” under the Treaty’s terms.  Id. at 363-64. 

Lastly, the Circuit Court held that the Indians had aboriginal title to the land in question that had

never been extinguished and therefore none of the canal lands could have been legally transferred

to non-Indians.  Id. at 364-65.  

The Western District of Michigan also found that lands that had been sold prior to the

ratification of the 1854 LaPointe Treaty were within the exterior boundaries of the L’Anse

Reservation.  Keweenaw Bay Indian Cmty. v. Michigan, 784 F. Supp. 418 (W.D. Mich. 1991).

The Court relied in part on the general evolution of federal policy towards Indians from the mid-

nineteenth century.  In the 1840's, the federal government began to abandon its “removal policy,”

which was characterized as the movement – often forceably and with tragic consequences – of

Indians towards the west and out of the path of settlement by non-Indians.  Id. at 422.  As

western expansion increased, it became apparent that there were no longer vast areas of land to

which the Indians could be moved.  Id.  Friction and adverse impacts increased between the

Native people and the newcomers as the government strove to free up Indian lands.  Id.   

In the 1850's, under Commissioner George Manypenny, the establishment of permanent

reservations, rather than removal, emerged as the predominant approach.  Manypenny believed

that if the Indians could be isolated from settlers, given permanent homes, and sometimes given

their own plots of land to farm, so they could be “civilized” and eventually assimilated into non-

Indian society.  Id.  In other words, the Indians were granted property rights within a confined

and discrete reservation, devoid of white settlers as much as possible.  Id. at 425. 

The Western District recited its “obligation to construe a treaty as the Indian would have

understood it” and to resolve ambiguities in treaty language in favor of the Indians.  Id. at 424. 
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The Court found that to adopt the State of Michigan’s argument that “unsold lands” should be

excluded from the reservation would be “to ignore the Indians’ understanding” that they were

getting a bounded tract of land approximately three townships in size under the treaty.”  Id. at

425.  The fact that there were some parcels of patented land held by non-Indians did not mean

that the Indians understood they were getting fewer townships than specified in the treaty.  Id.  

The Court ultimately held that the term “unsold lands” in the 1854 LaPointe treaty “referred only

to land title, and had no bearing upon the question of boundary.”  Id. at 426.  The Court

summarized:

[T]he boundary of the reservation was intended by the United
States, and was understood by the Indians, to follow the exterior
lines of the townships and fractional townships described in Article
2 of the treaty.  To construe the treaty in any other manner would
necessarily result in a finding that the parties intended to
participate in the creation of a “checkerboard” reservation, a result
clearly not intended by anyone signing the treaty.  

Id. (emphasis in original).  Lastly, it concluded that the reservation boundary created by the 1854

treaty was coterminous with the boundaries of the townships and fractional townships described

in the treaty, and thus is Indian Country for jurisdictional purposes pursuant to 18 U.S.C. § 1151. 

Id. at 428.

The Sixth Circuit’s analysis in Cardinal and the Western District’s analysis in Keweenaw

Bay should govern the analysis in this case.  The operative language in Article I of the Saginaw

1855 Treaty provides that “[t]he United States will withdraw from sale, for the benefit of said

Indians, as herein provided, all the unsold public lands within the State of Michigan.”  (emphasis

added).  It is axiomatic –  as well as a matter of public land law as explained above – that the

United States could not withdraw from sale land that had already been sold unless it intended to
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take the land and compensate the landowners at fair market value or with in lieu lands.  See also

Karamanski Dep. vol. II, 268:15-24 (Feb. 7, 2008) (Ex. B).  There is no evidence that the United

States intended to take title to the sold lands.  Instead, it withdrew the six adjoining townships

over which it had exclusive jurisdiction.

The two state court decisions cited by Defendants, People v. Bennett, 491 N.W.2d 866

(Mich. Ct. App. 1992), and Moses v. Dep’t of Corr., 736 N.W.2d 269 (Mich. Ct. App. 2007), are

of no moment.  They are state lower court decisions whose interpretations of federal law are not

binding on this Court.  Johnson v. Yellow Cab Transit Co., 321 U.S. 383, 391 (1944).  Moreover,

they are factually and legally flawed.  The primary legal flaw in both of these cases is that the

state courts confused property interests with reservation jurisdictional boundaries.  Also,  a

proper historical record for interpreting Indian treaties was not developed because the issue arose

in the context of  criminal prosecutions. 

In a very short opinion, the court in Bennett held that a right-of-way was not within the

boundaries of the Isabella Reservation because it has been patented to non-Indians before the

effective date of the 1864 Treaty.  The court made no mention of the 1855 Treaty.  Although it

noted that it did not have any historical evidence, it nonetheless concluded that by: 

[E]xamining the treaty itself, it appears that the parties intended for
the previously sold lands to be excluded from the reservation,
because the Chippewas were granted all the “unsold lands” within
the six townships.  Given the plain language of the treaty, and the
lack of evidence to the contrary, we believe the Chippewas would
have understood at the time of the treaty formation that they were
not permitted to settle on or own any lands previously patented to
individuals.

Id. at 277.  
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This conclusion is erroneous.  First, the court confused property ownership with

reservation jurisdictional boundaries and thus made an irrelevant inquiry.  The fact that the court

“believes” the Indians understood they could not settle on or own occupied land has no bearing

on whether they thought the United States was establishing a reservation as their homeland. An

Indian reservation is a place within which a tribe and the federal government may exercise

jurisdictional authority, but a tribe may not own all the land within its reservation boundaries. 

See Cohen’s Handbook of Federal Indian Law, § 15.02 at 967 (2005 ed.).  There are numerous

types of property interests that can exist within the boundary of a reservation, such as: land

owned in fee by the tribe, land owned in fee by individual Indians, land owned in fee by non-

Indians, land held in trust by the United States for the benefit of an individual Indian, land held in

trust for the benefit of the tribe, restricted fee land, subsurface and surface rights, water rights,

rights of use and occupancy, rights-of-way/easements, and usufructuary rights.  See, e.g.,

Cohen’s, § 15.02 at 966 (an “incomplete list” of tribal property interests).  But the existence or

absence of any of these property interests do not dictate whether reservation boundaries exist. 

See, e.g., Solem v. Bartlett, 465 U.S. 463, 468-70 (1984) (explaining that some reservation

boundaries continue to exist despite the opening of the reservation for sale of land to non-Indians

in fee).

Second, the Chippewas were not “granted” the reservation lands under the Treaty.  The

operative language is important because the mechanism used by the United States to establish the

Isabella Reservation was a withdraw and reservation, not a conveyance of property title.  There is

no legal requirement, as previously discussed, that a reservation be owned in fee by the tribe.  By

using the term “grant,” the court was demonstrating its confusion between property ownership
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and jurisdictional boundaries.

Third, the court failed to apply any of the Indian canons of construction and indeed

violated them by imposing its own interpretation of what “the plain language” of the treaty

“appears” to mean, without regard to the Indian’s understanding or resolving ambiguities in their

favor.  See Choctaw Nation of Indians v. United States, 318 U.S. 423, 432 (1943) (canons of

construction).

Moses is similarly flawed, but in any event, does not support Defendants’ argument

because it did not rule on the meaning of “unsold lands.”  The issue in Moses was framed as

whether land patented to the State of Michigan pursuant to the Swamp Land Act of 1850, 43

U.S.C. § 982, was “unsold land” under the 1855 and 1864 Treaties, and if so, whether it was

outside of the boundaries of the Isabella Reservation.  The court concluded that swamp lands

cannot be characterized as previously sold land.  736 N.W.2d at 277. But, the court found that the

  Id. Tribe had relinquished the right to the swamp lands under Article 1 of the 1864 Treaty. /4

Thus, Moses has nothing to do with what constitutes “unsold lands” under the Treaties.  As far as

the Sixth Circuit is concerned, “sold lands” are within the external boundaries of a reservation

irrespective of who owned property title at the time of the reservation’s establishment.  Cardinal,

954 F. 2d at 359.

Case 1:05-cv-10296-TLL-CEB   Document 226    Filed 04/06/10   Page 10 of 26



 Between 1855 and 1919, Presidents withdrew and reserved approximately twenty-three million/5

acres of public land for Indian reservations by Executive Order.  Federal Public Land and
Resource Law, supra, 418. 

10

2. Private Inholdings Within Federal Reservations are Common as a Matter of
Federal Public Land Law.

One method used by the United States since the Revolutionary War to manage, acquire,

and dispose of lands within the public domain is by withdrawals and reservations.  Withdrawals

for military purposes and for Indian reservations were among the most common.  See Coggins,

  AsWilkinson, Leshy & Fischman, Federal Public Land and Resource Law 118 (6th ed. 2007). /5

a matter of federal public land law, a “withdrawal” is a generic term referring to a statute, a

treaty, an executive or administrative order that changes the designation of a described parcel of

federal land from “available” to “unavailable” for certain kinds of activities and uses.  Id. at 416. 

It is a protective measure designed to preserve the status quo and prevents other uses of the land. 

Id.  A “reservation” in this context means a federal dedication of withdrawn land to a specified

purpose.  Id.  The specified purpose could be, for example, timber, military, conservation, parks,

mineral use/extraction, and Indian use.  See generally id., ch. 2.  The 1855 Executive Order is a

classic federal withdrawal and reservation: it removed the vacant land within the six townships

from the public domain, thus making it unavailable for settlement and resource use or extraction,

and dedicated the area for Indian use and occupancy.  The 1855 Treaty, which superceded the

Executive Order, is similarly a classic withdrawal and reservation.  

When the United States withdraws land from the public domain and reserves it for a

specific purpose, the reservation often contains private inholdings within its exterior boundaries. 

See, e.g., Andrus v. Utah, 446 U.S. 500 (1980) (State sought lands in lieu of school lands that
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were within boundaries of land reserved for grazing purposes under the Taylor Grazing Act, 43

U.S.C. § 315 et seq.).  National Forest reserves may include private and other non-federal

inholdings within the Forest’s boundaries.  See, e.g., Santa Fe Pacific R.R. Co., v. United States,

48 Fed. Cl. 520, 521 (2001); Mont. Wilderness Ass’n v. U.S. Forest Serv., 655 F.2d 951 (9th Cir.

1981), cert. denied, 455 U.S. 989 (1982) (railroad had right of access to its inholdings within the

Gallatin National Forest); Karamanski Dep. vol. II, 270:12-274:2 (Ex. C).  Sometimes, Congress

authorizes a federal agency to condemn non-federal land within the boundaries of a reservation in

order to assure consistent development of the land.  See, e.g., 16 U.S.C. 460aa-3 (Sawtooth

National Recreation Area).  Other times, Congress restricts the federal condemnation authority. 

See, e.g., 43 U.S.C. 1715(a) (Federal Land Policy and Management Act gives agency

condemnation authority only to provide access to the federal lands).  Congress also has allowed

private and non-federal landholders to exchange their land within the reservation for other lands. 

See, e.g., Forest Lieu Exchange Act, 30 Stat. 11 (1897).  Some statutes specifically address

access rights to inholdings within federal reservations.  See, e.g., 16 U.S.C. §§ 3170, 3210

(Alaska National Interests Lands Conservation Act provisions regarding special access and

access to non-federal inholdings).  Indeed, there is a whole body of federal public land law that

concerns compensation, in lieu lands, access rights, surface and subsurface rights, water rights,

and land management for private inholdings within federally reserved lands.  See generally

Federal Public Land and Resource Law, supra, chs. 4D, 5A, 5C-D, 6A, 7D.  In other words,

private or non-federal land ownership within a federal reservation is common and the existence

of such lands does not alter or extinguish the external boundaries of the reserved land. 
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3. There Is a Genuine Dispute of Material Fact As To Whether the Tribe and United
States Intended the Sold Lands To Be Within the Boundaries of the Reservation.  

Defendants are incorrect that there is no genuine dispute of material fact regarding the

Indian and United States’ intent as to the sold lands.  There is both textual and historical evidence

contradicting Defendants’ position.

Article I of the 1864 Treaty provides in relevant part:

The said Indians also agree to relinquish to the United States all
claim to any right they may possess to locate lands in lieu of lands
sold or disposed of by the United States upon their reservation at
Isabella....

This provision released the United States from any claim that Indians may have had to the sold

lands under the 1855 Treaty.  The relinquishment clause would not have been necessary if the

United States and the Tribe understood that sold lands were outside of the reservation.  If it were

clear that the sold lands had not been part of the Reservation, as Defendants argue, the United

States would not have needed a waiver from the Indians for potential liability.  Moreover, the

provision undercuts Defendants’ argument by clearly describing the sold land as being “upon

their reservation at Isabella.”   

Further textual evidence is found in Article 7 of the 1864 Treaty, which states that the

mill belonging to the Indians was partially on land owned by James Nicholson.  The Treaty

allowed Nicholson to relinquish the 10 acres and select 80 acres of in lieu lands.  As explained

above, this exchange of lands is a classic mechanism used by the United States to deal with

private inholdings within the boundaries of a federal reservation.  The United States and the

Tribe clearly knew that previously sold lands were within the Isabella Reservation boundaries,

and tried to minimize a “checkerboard” configuration where possible.  
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Evidence is also contained in the Ottawa and Chippewa 1855 Treaty, which is expressly

incorporated by Article 1 of the 1855 Saginaw Treaty governing the rules and regulations of the

allotment process.  The relevant provision in Article 1 states:

It is also agreed that any lands within the aforesaid tracts now
occupied by actual settlers, or by persons entitled to pre-emption
thereon, shall be exempt from the provisions of this article;
provided, that such pre-emption shall be proven, and prescribed by
law, before the 1  day of October next.st

Treaty with Ottawas and Chippewas, 11. Stat. 621, 626-27 (July 31, 1855) (Ex. D.)  Pursuant to

this Article, previously sold lands were exempt from the selection and allotment process only.  If,

as Defendants argue, the sold lands were outside of the reservation boundaries, then there would

be no need for this provision at all.  In other words, there would be no need to exempt lands that

were already excluded.  The inclusion of this text is evidence that the parties understood that

previously sold lands were not available for selection, but were nonetheless within the Treaty’s

reservation boundaries.

As detailed in the Statement of Facts in the United States’ Motion for Partial Summary

Judgment, Dkt. No 222, there is historical evidence that the intent of the United States and the

Indians was to set aside a large area of land for a “permanent home” for the Indian community

that contained the fewest settlers, to separate the Indians from non-Indians, to minimize friction

and bad influences, to provide the Indians with their own plots of land that they could farm, and

to encourage their “civilization.”  Defendants ignore evidence that shows that the United States

was confused and unaware of the extent of unsold lands.  See Edmunds at 8; Edmunds Dep. vol.

II, 33:22-34:15 (Feb. 15, 2008) (Ex. E).  That is why the United States adjusted the boundaries of

the Reservation to minimize the number of inholdings of settlers.  Gulig at 52, 58; Hoxie at 59;
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Edmunds at 5, 7-8. There is no evidence either in the text or in history – and Defendants cite to

none – that indicates the United States meant to carve out individual plots and create a

“checkerboard” reservation.  Edmunds at 5; Edmunds Dep. vol. II, 13:10-18 (Ex. F).  If this

Court were to adopt Defendants’ theory, it would be finding that it was the intent of the parties to

complicate, not simplify, the problems of jurisdiction and Indian-settler relations by creating a

“checkerboard” reservation.  Such a finding was flatly rejected in Keweenaw Bay.  784 F. Supp.

426; see also Seymour v. Superintendent of Wash. State Penitentiary, 368 U.S. 351, 358 (1962)

(“Such an impractical pattern of checkerboard jurisdiction was avoided by the plain language of

§ 1151.”).

Even if the historians agreed that the Indians knew that the previously sold lands were not

available for selection as an allotment, it is irrelevant.  See, e.g., Gulig at 51, 52.  The fact that

the land was occupied does not mean those lands were outside the boundaries of the Reservation. 

See Edmunds Dep. vol. II, 15:4-16:20 (Ex. G); Cardinal, 954 F.2d at 363.  It only means the

obvious: the Indians knew they could not occupy land that was already occupied.  Just because

the Indians knew they could not select land that someone else occupied, does not mean they

intended their reservation to encompass less than the six townships set aside for them.  Indeed,

the relinquishment clause in Article 1 of the 1855 Treaty contradicts such a conclusion.  Lastly, if

there any ambiguity in the “unsold land” provision, it should be interpreted in the Tribe’s favor. 

McClanahan v. State Tax Comm’n of Ariz., 411 U.S. 164, 174 (1973).

B. The United States is Not Collaterally Estopped From Litigating Whether
Previously Sold Lands are Within the External Boundaries of the Isabella
Reservation.

Defendants argue that both the United States and the Tribe are collaterally estopped from
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   litigating the Tribe’s “interests” in lands sold prior to the Executive Order and the 1855 Treaty. /6

An assertion of defensive collateral estoppel by a non-party in the initial litigation against parties

that were both the plaintiff and the defendant in the prior proceeding is highly unusual and

  Nevertheless, Defendants’ argument fails because theprobably not a proper use of the doctrine. /7

requisite elements for collateral estoppel are not met.  The Isabella Reservation boundaries were

not raised and were not actually litigated in the ICC proceedings.  The ICC did not determine, nor

was it necessary to determine, the Isabella Reservation jurisdictional boundaries.  Lastly,

Defendants fail to cite any legal or policy basis for allowing non-mutual defensive collateral

estoppel to lie against the United States in this case.  Indeed, the Sixth Circuit has stated in a

footnote that non-mutual collateral estoppel – whether offensive or defensive – does not lie

against the government.  See Chambers v. Ohio Dep’t of Human Serv., 145 F.3d 793, 801 n.14

(6th Cir. 1998).

1.     The Doctrine of Collateral Estoppel

Under the doctrine of collateral estoppel, which is also called issue preclusion, “‘once an

issue is actually and necessarily determined by a court of competent jurisdiction, that

determination is conclusive in subsequent suits based on a different cause of action involving a

party to the prior litigation.’”  Hammer v. INS, 195 F.3d 836, 840 (6th Cir. 1999) (citing
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Montana v. United States, 440 U.S. 147, 153 (1979)).  The doctrine “reflects the longstanding

policy that one full opportunity to litigate an issue is sufficient.”  Hickman v. Comm’r of Internal

Revenue, 183 F.3d 535, 537 (6th Cir. 1999).  The Sixth Circuit has established a four-part test

for determining whether and when collateral estoppel bars relitigation of an issue: 1) the precise

issue raised in the present case must have been raised and actually litigated in the prior

proceeding; 2) determination of the issue must have been necessary to the outcome of the prior

proceeding; 3) the prior proceeding must have resulted in a final judgment on the merits; and 4)

the party against whom estoppel is sought must have had a full and fair opportunity to litigate the

issue in the prior proceeding.  United States v. Cinemark USA, Inc., 348 F.3d 569, 583 (6th Cir.

2003) (internal citations omitted).  

Collateral estoppel does not apply in this case.  The boundaries of the Isabella

Reservation, a jurisdictional determination, was not an issue raised or actually litigated and was

not necessary to the outcome of the ICC cases.  As Defendants themselves admit, the ICC only

adjudicated whether the Tribe had a compensable “interest” in the sold lands, a property rights

determination.  See Defs.’ Mot. Part. Summ. J. 3; Defs.’ Br. Part. Summ. J. 2, 4, 5, 7, 10, 11, 12. 

Additionally, as explained below, Defendants fail to point out that the ICC Findings of Fact and

Opinions are replete with references to the Isabella Reservation as being coterminous with the

boundaries delineated in the 1855 Treaty and confirmed in the 1864 Treaty, which contradicts

their argument that the ICC found that previously sold lands were carved out of the Treaty

boundaries.
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2. The ICC Proceedings Did Not Litigate or Decide the Isabella Reservation
Boundaries.

The ICC was established by Congress in 1946 to adjudicate tribal claims arising under the

Constitution, laws, treaties, or executive orders, and accruing before August 13, 1946.  60 Stat.

1049 (1946) (codified at 25 U.S.C. § 70a et seq.) (omitted when ICC was adjourned on Sept. 30,

1978, by Pub. L. 94-465). The ICC “simply had jurisdiction to award damages for takings or

other wrongs that occurred on or before August 13, 1946.”  United States v. Dann, 873 F.2d

1189, 1198 (9th Cir. 1989), cert. denied, 493 U.S. 890 (1989).  Thus, the ICC’s determination of

property interests in order to calculate damages for land loss does not necessarily equate with a

determination about reservation boundaries or treaty rights.  See Mille Lacs Band of Chippewa

Indians v. Minnesota, 124 F.3d 904, 922-26 (8th Cir. 1997) (ICC proceedings did not collaterally

estop tribe because it determined compensation and did not interpret treaty rights). 

On May 14, 1953, the ICC issued its Findings of Fact and Opinion regarding claims

brought by the Saginaw Chippewa Indian Tribe.  Saginaw Chippewa Tribe v. United States,

Docket No. 13-H, 2 Ind. Cl. Comm. 380 (1953); Defs.’ Br. Part. Summ. J. Ex. 1.  In its Finding

of Fact No. 2, the ICC stated that, pursuant to Article I of the 1855 Treaty, the Indians selected

the north half of township fourteen, townships fifteen and sixteen, north, of range three west, the

north half of township fourteen and township fifteen north, of range four west, and townships

  “This area became known as the Isabellafourteen and fifteen north, of range five west. /8

Reservation, of which 98,051.13 acres (the unsold part thereof) were available for Indian

selections and entry, and 160 acres for churches, school-houses and educational purposes.”  Id. at
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382 (emphasis added).  Thus, the ICC recognized that the entire delineated area (approximately

138,240 acres) was the reservation, and that the unsold lands within the boundaries

(approximately 98,051 acres) were available for allotment selections.  The ICC referred to the

land withdrawn and reserved in the 1855 and 1864 Treaties as the “Isabella Reservation”

numerous times in Finding of Fact Nos. 4, 5, 6, 8, and 9.  However, the reservation boundaries

were not raised or actually litigated, and were not necessary to the outcome of the ICC

proceedings. 

In Docket No. 13-H, the ICC decided three claims.  The first claim was that the Indians

were deprived of their land in the Saginaw Bay Reservation under the 1864 Treaty for

unconscionable consideration.  The Tribe asserted that it released its rights on the Saginaw Bay

Reservation without receiving any consideration because it already had a right to select

allotments in the “Isabella Reservation.”  Saginaw Chippewa, 2 Ind. Cl. Comm. at 393.  In

examining the Treaties to determine if the Tribe had valuable interest in the Saginaw Bay

Reservation land, the ICC stated that “the use of the word [reservation] does not itself indicate

title.”  Id. at 395.  The ICC explained that it could not determine precisely what kind of property

interest, title, or right the Tribe received in the Saginaw Bay Reservation under the 1855 Treaty. 

Id. at 396.  Nevertheless, it held that the Tribe’s interest – whatever it was called – was sufficient

enough so that the United States needed to enter into the 1864 Treaty to extinguish it.  Id. at 396. 

Ultimately, the ICC found that the consideration received by the Tribe in exchange for the

Saginaw Bay lands was the “‘exclusive use, ownership, and occupancy’ of all the Isabella

Reservation lands.”  Id. at 398.  However, the case was reopened for offers of proof because there

was no evidence regarding the monetary value of the lands relinquished in the Saginaw Bay
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Reservation or the value of the lands received in the Isabella Reservation.  Id. at 399.  The ICC

was unable to compare the values to determine whether the exchange was unconscionable. 

The second claim was for loss of timber “taken from the Isabella Reservation.”  Id. at

399.  The ICC dismissed the claim for failure of proof showing that the loss of timber was related

to the United States’ delay in issuing patents.  Id. at 400.   

The last claim was for compensation for swamp lands in the Saginaw Bay and Isabella

Reservations that were patented to the State of Michigan pursuant to the Swamp Land Act, 9

Stat. 519 (1850).  The Tribe alleged that: 1) some of the lands were wrongly classified as swamp

lands; and 2) in any event, they came within the definition of “unsold public lands” under the

1855 Treaty.  The ICC held that there was lack of proof regarding the misclassification.  As to

the other allegation, the ICC stated that the Tribe “concede[s] that the swamp lands within the

two reservations passed to the State of Michigan” as of the date of the Swamp Land Act.  Id. at

401 (emphasis added).  The ICC explained that the Indians understood the swamp lands “did not

pass” to them, as evidenced by the fact that the reservation boundaries were readjusted after the

extent of swamp lands became known.  Id. at 402.  Thus, the ICC examined the Tribe’s property

interest in the swamp lands, not whether they were within the Reservation boundaries.     

After reopening the case for offers of proof regarding the unconscionable consideration

claim, the ICC issued its Supplemental Findings of Fact and an Opinion on April 22, 1954.   

Saginaw Chippewa Tribe v. United States, Docket No. 13-H, 3 Ind. Cl. Comm. 1 (1954); Defs.’

Br. Part. Summ. J. Ex. 2.  As it did in its first Findings of Fact, the ICC understood the difference

between boundaries and title.  Finding of Fact No. 12 states that “[o]f the 98,051.13 acres of land

in the Isabella Reservation available for Indian selection or purchase under the treaty of August 2,
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1855 . . . the Saginaw members selected therein 27,931.80 acres.”  Id. at 1.  This statement shows

that there was more than 98,051.13 acres within the Reservation, but they were not available for

selection.  The ICC referred to the land withdrawn and reserved in the 1855 and 1864 Treaties as

the “Isabella Reservation” in Findings of Fact Nos. 12, 13, 14, and 15.  The ICC determined

again, but in more detail, that the Tribe got exclusive use, ownership, and occupancy of

unselected lands in the Isabella Reservation as consideration for the relinquishment of the

Saginaw Bay lands.  It found the Tribe also got $20,000 for a school.  After evaluating the newly

offered proof of the value of the lands, and citing the relinquishment clause in Article 1 of the

1864 Treaty, the ICC dismissed the unconscionable consideration claim.  Id. at 8-9. 

In the other ICC proceeding, Docket No. 13-I, the Tribe sought compensation for lands

sold by the United States pursuant to the 1837 and 1838 Treaties.  Saginaw Chippewa Indian

Tribe v. United States, Docket No. 13-I, 2 Ind. Cl. Comm. 404 (1953); Defs.’ Br. Part. Summ. J.

Ex. 3.  The United States claimed that the relinquishment clause in Article 3 of the 1855 Treaty

released all liability, but in any event, the accounting of the lands sales and annuities were proper. 

The Tribe countered that the release clause was unconscionable.  The ICC reviewed the value of

the consideration given and received by both parties, and held that the clause was not

unconscionable.  It also held that the accounting was proper, but in any event, Article 3 released

the United States from liability arising under the 1837 and 1838 Treaties. 

The United States cannot be collaterally estopped by the ICC proceedings.  It is readily

apparent that neither the United States nor the Tribe actually litigated the boundaries of the

Isabella Reservation, including whether previously sold lands were within the exterior

boundaries.  The ICC did not determine the Reservation jurisdictional boundaries, and they
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certainly were not necessary to the outcome of the cases.  The only issues necessary for the ICC

determinations were whether the Tribe had a compensable property interest, and if so, the value

of that interest.  By comparing the value of the property interests obtained and relinquished, the

ICC was able to determine whether the consideration was unconscionable.  Moreover, the ICC

had no authority under the ICC Act to determine the Isabella Reservation boundaries because it

had no authority to determine the parameters of tribal jurisdiction, but could only award

damages.  See Dann, 873 F.2d at 1198; Mille Lacs, 124 F.3d 922-26.  In fact, Defendants

repeatedly admit in their Motion that the ICC was defining only “the parameters of the interest

that the Tribe received.”  Defs.’ Br. Summ. J. 11 (emphasis added); see also id. at 2, 4, 5, 7, 10,

11, 12 (Defendants use the word “interest” to describe what was adjudicated in the ICC cases).    

Defendants cite Western Shoshone Nat’l Council v. Molini, 951 F.2d 200 (9th Cir. 1991),

as support for applying collateral estoppel in this case.  However, Western Shoshone supports the

United States’ position that the ICC did not adjudicate jurisdictional boundaries.  In Western

Shoshone, the Ninth Circuit explained that the ICC was “designed to provide a forum for Indian

claims arising from the United States's taking of Indian lands.”  Id. at 201.  The Circuit Court

examined the Western Shoshone’s ICC proceedings and explained that the ICC awarded money

to the Tribe as compensation for the extinguishment of its land title.  Id.  It then ruled that the

ICC’s “determination of title” could have non-mutual preclusive effect.  Id. at 202.  The ICC’s

determination of title does not equate with a determination of jurisdictional boundaries.  The ICC

proceedings of the Saginaw Chippwea Tribe do not provide a basis for estopping the United

States or the Tribe from litigating whether previously sold lands are within the boundaries of the

Isabella Reservation.
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3. Defendants Lack Legal and Policy Support for Applying Non-Mutual Defensive
Collateral Estoppel Against the Federal Government in this Case.

Without citing any legal support, Defendants assert that the United States is collaterally

  Defs.’ Br. Summ. J. 16. estopped from “relitigating the status of the sold lands.” /9

The Supreme Court held in Mendoza, 464 U.S. at 157-58, that non-mutual offensive

collateral estoppel does not lie against the United States.  The Supreme Court reasoned that

allowing non-mutual issue preclusion against the United States would “substantially thwart the

development of important questions of law by freezing the first final decision rendered on a

particular legal issue.”  Id. at 160.  The Court emphasized the importance of allowing the

government to change its policies, stating that “the panoply of important public issues raised in

government litigation may quite properly lead successive administrations of the Executive branch

to take differing positions with respect to the resolution of a particular issue.”  Id. at 161. 

Further, the government’s ability to develop law by litigating the same issue in several circuits

would be inhibited, as well as the Supreme Court’s practice of waiting for a split of opinions in

the circuits before granting certiorari.  Id. at 160.  

In a footnote, the Sixth Circuit has read Mendoza broadly to generally preclude the

application of offensive and defensive non-mutual collateral estoppel against the United States. 

See Chambers, 145 F.3d at 801 n.14.  Indeed, “[t]he policy reasons for treating the [federal]

government differently . . . seem to us to be just as powerful when applied to defensive

preclusion.”  Kanter v. Comm’r of Internal Revenue, 590 F.3d 410, 419 (7th Cir. 2009).  In

Seneca Nation of Indians v. New York, 26 F. Supp. 2d 555, 570 (W.D.N.Y. 1998), the court
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relied on the policies underlying the Supreme Court’s decision in Mendoza and refused to apply

non-defensive collateral estoppel against the federal government.  

Even assuming the elements of collateral estoppel are present – which they are not – the

reasons articulated by Mendoza are just as applicable in this case.  It would substantially thwart

the development of Indian law and stifle the government’s ability to change and improve its

policies towards Native Americans if the ICC proceedings could prevent the United States from

litigating the Isabella Reservation jurisdictional boundaries.  See Mendoza, 464 U.S. at 160-61. 

In the 1950s when the ICC cases were decided, “termination” was the prevailing federal policy. 

Cohen’s Handbook on Federal Indian Law, § 1.06 (2005 ed.). The government sought to end the

government-to-government relationships with Indians.  Id.   The current policy repudiated

termination and promotes self-determination and self-governance.  Id. § 1.07.  Additionally, the

federal government was trying to minimize its fiscal liability in defending the ICC cases.  It was

not trying to affirmatively assert the jurisdictional boundaries of the Reservation as set forth in its

Treaties.  Non-mutual offensive collateral estoppel should not prevent the United States from

litigating the important issue of whether previously sold lands are within the boundaries of the

Isabella Reservation as delineated in the 1855 Executive Order, the 1855 Treaty, and confirmed

in the 1864 Treaty.        

VI. CONCLUSION

For the foregoing reasons, the United States respectfully requests that the Court deny

Defendants’ Motion for Partial Summary Judgment.  The Sixth Circuit and the Western District

of  Michigan have held, in a similar situation, that lands sold prior to the withdraw of lands for

the reservation are within the exterior boundaries of an Indian Reservation and are Indian
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Country pursuant to 18 U.S.C. § 1151.  Federal reservations, including Indian reservations, often

contain private inholdings within their boundaries pursuant to federal public land law and Indian

law.  Additionally, there is a dispute of material fact regarding the intent of the United States and

the Tribe as to whether the previously sold lands are within the Reservation boundaries.  Lastly,

the United States is not collaterally estopped from litigation whether previously sold lands are

within the boundaries of the Isabella Reservation because the ICC did not adjudicate or decide

the Reservation boundaries.  Defendants fail to cite any legal or policy support for applying non-

mutual defensive collateral estoppel against the federal government in this case. 

Dated: April 6, 2010 Respectfully submitted,

IGNACIA S. MORENO
Assistant Attorney General 
Environment and Natural Resources Division

s/ Patricia Miller
PATRICIA MILLER
U.S. Department of Justice
Environment & Natural Resources Division
Indian Resources Section
L’Enfant Plaza Station
P.O. Box 44378
Washington, D.C. 20026-4378
Telephone: (202) 305-1117
Telefax:   (202) 305-0271
patti.miller@usdoj.gov
Attorneys for the United States

Case 1:05-cv-10296-TLL-CEB   Document 226    Filed 04/06/10   Page 25 of 26



25

CERTIFICATE OF SERVICE

This is to certify that on April 6, 2010, the United States’ Opposition to Defendants’ Motion for

Partial Summary Judgment was filed electronically with the Clerk of the Court using the ECF

system which will send notification of such filing to all counsel of record.

s/ Patricia Miller
PATRICIA MILLER
U.S. Department of Justice
Environment & Natural Resources Division
Indian Resources Section
L’Enfant Plaza Station
P.O. Box 44378
Washington, D.C. 20026-4378
Telephone: (202) 305-1117
Telefax:   (202) 305-0271
patti.miller@usdoj.gov
Attorney for the United States

Case 1:05-cv-10296-TLL-CEB   Document 226    Filed 04/06/10   Page 26 of 26


