
 Isabella County and the City of Mt. Pleasant filed responses in which they incorporated the/1

State’s response.  Dkt. No. 225; Dkt. No. 231.  This combined reply brief responds to all
Defendants’ arguments.  However, the United States is filing a separate reply to address the
City’s attempt to submit irrelevant charts and affidavit. 
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION

SAGINAW CHIPPEWA INDIAN TRIBE ) 
OF MICHIGAN, )

)
Plaintiff, )

and )
) Case No. 05-10296-BC

THE UNITED STATES, ) Honorable Thomas L. Ludington
)

Intervenor Plaintiff, )
v. )

)
JENNIFER GRANHOLM, et al., )

)
Defendants, )

and )
)

COUNTY OF ISABELLA and CITY OF )
MT. PLEASANT, )

)
Intervenor Defendants. )

__________________________________________)

UNITED STATES’ COMBINED REPLY IN SUPPORT OF ITS MOTION 
FOR PARTIAL SUMMARY JUDGMENT

The United States respectfully submits this Combined Reply in Support of its Motion for

  It is the United States’ position that there is no dispute of materialPartial Summary Judgment. /1

fact that the Isabella Reservation was established by the Executive Order of May 14, 1855, and

the 1855 Treaty, as confirmed by the 1864 Treaty, due to the plain language and the context

surrounding them, and because the expert historians agree that the Reservation was created.  In
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Interestingly, the State’s historian Karamanski disagrees with Defendants’ contention./2

Karamanski testified at deposition that the federal government thought a reservation was created
by withdrawing or setting aside land from the public domain, and made no distinction between
military, public land, and Indian reservations. Karamanski Dep. vol. I, 107:19-25 (Feb. 6, 2008);
id. 108:9-20 (Ex. A); see United States v. Celestine, 215 U.S. 278, 285 (1909) (defining
reservation).

2

their Response, Defendants admit that their historians agree that a reservation was created. 

Defs.’ Resp. Br. at 3.  In an effort to preserve the viability of their historians’ reports in light of

the their admissions, Defendants present a novel and nebulous definition of “Indian reservation”

that is not grounded in the law, and claim that there are material factual disputes as to whether

the Isabella Reservation qualifies under this new definition.  Defendants downplay the

importance of the 1864 Treaty, which is in effect today, that clearly sets aside and delineates the

boundaries of the Isabella Reservation for the Saginaw Chippewa Tribe.

Defendants’ efforts should fail.  As a matter of law and undisputed material facts, the

Isabella Reservation was established by the 1855 Executive Order and the 1855 Treaty, and

confirmed by the 1864 Treaty.  Accordingly, the United States’ Motion for Partial Summary

Judgment should be granted.  

I. ARGUMENT

Defendants’ position is far from clear.  Their experts admit that the 1855 and 1864

Treaties created the Isabella Reservation because it was land set aside for Indian purposes, but

Defendants allege it somehow was not an “Indian reservation.”  See U.S. Br. Part. Summ. J. Exs.

1-4 (Gulig Dep.); Exs. 7-9 (Karamanski Dep.).  Defendants fail to cite any legal support for this

novel distinction and fail to provide a coherent definition of what constitutes their definition of

  Instead, they discuss various cases concerning what constituted Indianan “Indian reservation.” /2
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The “held in trust” factor resurfaces in another section of the brief concerning the 1864 Treaty. /3

3

Country before the enactment of 18 U.S.C. § 1151, confuse “Indian interests” with tribal property

ownership, and pluck passages from inapposite cases. 

In an effort to create a dispute of material facts, Defendants pepper their brief with

references to factors allegedly necessary to qualify the Isabella Reservation as an “Indian

reservation.”  The factors appear to be: 1) the land must be held in trust; 2) there must be federal

supervision; 3) the land must be “bounded;” 4) the land must be tribally owned in common; and

5) it must be a tribal “homeland.”  Despite the fact that there is no law supporting Defendants’

application of any or all of these various alleged requirements, they argue that there is a genuine

issue of material fact as to their application.  Defendants spend most of their efforts on the 1855

Treaty, yet the 1864 Treaty is the one in effect today.  They ignore the plain language of that

Treaty, which set aside and delineated the boundaries of the Reservation, and claim that the

repeated use of the words “reserve,” “reservation” and “Isabella Reservation” are mere “casual

references.”  Defendants efforts to defeat the United States’ partial summary judgment motion

are unavailing.

A. 18 U.S.C. § 1151 defines Indian Country, not Indian Reservation. 

Defendants contend that 18 U.S.C. § 1151 requires an Indian reservation to be “set aside

in trust” and under “government supervision.”  Defs. Resp. Br. at 3.  Later, Defendants abandon

the purported “held in trust” requirement under section 1151 and discuss only federal

   In any event, the cases cited by Defendants do not support eithersuperintendence.  Id. at 16-17. /3
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 The United States does not necessary dispute that an Indian reservation typically involves/4

federal superintendence.  The point here is that Defendants are improperly trying to use section
1151 case law to define whether the Isabella Reservation was established by the Treaties.

4

 proposition because section 1151 defines “Indian country,” not a reservation. /4

In enacting 18 U.S.C. § 1151, Congress codified the common law definition of “Indian

country” as defined by the courts in several cases.  Defs.’ Resp. Br. at 16.  All of the cases

concern what constitutes Indian country – not what constitutes an Indian reservation.  For

example, in United States v. McGowen, 302 U.S. 535 (1938), the Supreme Court determined that

the Reno Indian Colony was Indian Country over which the federal government had jurisdiction

to enforce liquor laws even though the colony was not called a reservation.  In Kills Plenty v.

United States, 133 F.2d 292 (8th Cir. 1943), the court held that all land within the boundaries of

a reservation, even those patented to non-Indians, were Indian Country over which the federal

government had jurisdiction over certain crimes.  In Sandoval v. United States, 231 U.S. 28

(1913), the court held that Indian pueblos constituted Indian Country despite the fact that the

lands were held in communal fee simple because they were dependant Indian communities under

the federal government’s guardianship.  None of these cases discuss, much less support,

Defendants’ position that section 1151 requires the 1855 and 1864 Treaties to create a land base

held in trust or to be under federal supervision in order to establish the Isabella Reservation.

More important, Defendants fail to assert any facts refuting the federal government’s

superintendence over the Isabella Reservation.  Defendants cannot defeat summary judgment by

merely alleging, without factual support, that superintendence is required.  See Fed. R. Civ. P.

56(e)(2); Am. Road Serv. Co. v. Consol. Rail Corp., 348 F.3d 565, 569 (6th Cir. 2003).

Donnelly v. United States, 228 U.S. 243 (1913), another case codified by section 1151,

Case 1:05-cv-10296-TLL-CEB   Document 234    Filed 04/19/10   Page 4 of 11



5

contradicts Defendants’ position that the Isabella Reservation is not an “Indian Reservation.” 

The court held, in relevant part, that land set apart for the reservation out of the public domain

was Indian country despite the fact that the lands were not aboriginally occupied by the Indians. 

Id. at 269.  “[N]othing can more appropriately be deemed ‘Indian country’ . . . than a tract of land

that, being a part of the public domain, is lawfully set apart as an Indian reservation.”  Id. 

B. There is No Material Factual Dispute Regarding Defendant’s New Theory that the
Isabella Reservation is Not an Indian Reservation.

In an effort to create a dispute of material facts, Defendants present various factors as

being necessary to qualify the Isabella Reservation as an “Indian reservation.”  In addition to

claiming that section 1151 imposes certain requirements,” Defendants occasionally assert that an

Indian reservation needs to be “bounded.”  Defs.’ Resp. Br. at 13, 17.  It is unclear what this term

means because Defendants cite no law.  Their historian, Gulig, states that he uses the term

“bounded” synonymously with “land held in trust.”  U.S. Br. Part. Summ. J. Ex. 6.  In any event,

the 1855 Treaty and the 1864 Treaty in particular clearly delineate the six townships that are

being reserved for the Tribe.  See id. Exs. A, B. 

 Defendants provide a chart made by Karamanski comparing the Standing Rock

Reservation to the Isabella Reservation in support of the alleged distinction between a “bounded”

reservation and a reservation that has allotments.  However, Karamanski himself admits in his

deposition that none of the characteristics he identifies in the chart (land held in common, Indians

restricted to the reservation, Trade and Intercourse Act enforced, tribal court, tribal police, etc.) is

determinative of whether a reservation exists.  Karamanski Dep. vol. I, 108:25-110:2 (Ex. B); see

also Gulig Dep. vol. II, 121:2-122:8 (Feb. 5, 2008) (Ex. C).  Moreover, as the United States has
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repeatedly shown, and as Gulig admits and Defendants have not contested, allotments can and do

exist within the boundaries of a reservation.  See U.S. Br. Part. Summ. J. Ex. 5; U.S. Mot. In

Limine at 12, Dkt No. 188.  They are not mutually exclusive.  There is no material dispute of

facts over the ficticious dichotomy between treaties that allowed for allotments and treaties that

established “bounded” reservations.

According to Defendants, another alleged requirement for the Isabella Reservation is that

the Treaties must have created a land base that was tribally owned in common.  Defendants

reference a passage from South Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1998), in support

of their contention that in the 1900s Congress thought that an Indian reservation must be tribally

owned in common.  However, this Court has ruled that Congressional intent is not an issue in

this case.  See Order Granting U.S. Mot. in Limine, Dkt. No. 161 (April 29, 2009).  Moreover,

the passage actually contradicts Defendants’ assertion.  The Yankton court’s quote is from Solem

v. Bartlett, 465 U.S. 463, 468 (1984).  The full passage in Solem explains that when Congress

passed “surplus land acts” –  which opened up reservations for settlement – it “seldom detail[ed]

whether opened lands retained their reservation status or were divested of all Indian interests.”  

Id.  The reason was that “Indian lands” had been seen as including “some form of Indian interest:

trust lands, individual allotments, and to more limited degree, opened lands that had not yet been

claimed by non-Indians.”   Id.  After the passage of 18 U.S.C. § 1151, Congress uncoupled

reservation status from Indian interests to include land held in fee by non-Indians.  Id.  Neither

Yanton nor Solem, which are congressional intent cases, stands for the proposition that Indian

reservation lands have to be owned in common by the tribe.  In fact, they say the opposite by

explicitly stating that Indian lands included lands in which the Indians had any interest.  That
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interest could be in the form of trust lands (beneficial), individual allotments (trust or fee), use

and occupancy (open lands not claimed) or aboriginal.  Thus, any factual dispute regarding land

held in common is not material.     

 In Re Kansas Indians, 72 U.S. 737 (1866), similarly does not help Defendants.  The court

held that the lands owned in fee by Shawnee tribal members were to be treated the same as land

held in common by the tribe, and thus were exempt from state taxes. The court also held that

individual Weas Indian allotments with restrictions on them could not be taxed by the State. 

Lastly, the court held that the Miami Tribe’s treaty exempted their lands from taxation.  The

existence or establishment of the reservations was not at issue.  None of these holdings have

anything to do with Defendant’s assertion that there is a legal category called “allottment

treaties,” as opposed to “Indian reservation” treaties, or that reservation lands must be tribally

owned in common.  The passage cited by Defendants from Kansas Indians, Defs.’ Resp. Br. at

20, is merely the court’s description of the peculiarities in the Shawnee treaty, as discussed

below.  The court never created labels or different categories of treaty reservations, as Defendants

are trying to do.            

Defendants cite Shawnee Tribe v. United States, 423 F.3d 1204 (10th Cir. 2005), in

support of its claim that there is a genuine issue of material fact as to whether the Tribe wanted

their patents in fee simple because, Defendants allege, wanting fee patents is contrary to wanting

land held in common.  First, as explained above, there is no requirement that treaties create a

reservation that consists of land held in common, so this argument is a red-herring and any

related factual disputes are immaterial.  Second, Shawnee Tribe does not support this contention.

One of the issues in Shawnee was whether the old reservation had been diminished or
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Absentee Shawnee Tribe v. Kansas, 862 F.2d 1415 (10th Cir. 1988), cited by Defendants, is/5

inapposite because the question was whether the tribe owned property title to land that was
patented directly to a church under the terms of a treaty. The court held it did not because the
tribe never held title. Absentee Shawnee did not involve reservation boundaries, and the case at
bar does not involve property ownership,. 

Defendants cite Wyandotte Nation v. Unified Gov’t of Wyandotte County, 222 F.R.D. 490 (D./6

Kan. 2004).  The court did not hold that it “makes no sense” to establish a reservation for a tribe
who has a tribal dissolution clause in its treaty.  The court held that the Tribe could not quiet title

8

terminated, and whether a smaller one had been created.  The court noted that the Shawnee’s

1854 Treaty “multi-step transaction is unique.”  Id. at 1223.  The Tribe ceded 1.6 million acres to

the United States, and the United States re-ceded back to the Shawnee “two hundred thousand

acres of land” from which the individuals could select 200-acre tracts.  The court, after reviewing

the history, held that the 1854 treaty intended to terminate the 1.6 million acre reservation and

did not establish a smaller reservation because there “was no ‘set-apart’ of a reservation – or

territorial boundaries – in this treaty.”  Id. at 1225.  Shawnee does not stand for the proposition

that allotments and reservations are mutually exclusive.   It does not hold that reservations must

consist of lands owned in common.  It certainly does not hold, or even intimate, that the desire of

Indians to receive their allotments is contrary to the existence of a reservation.  Indeed, Shawnee

is completely off point because the Shawnee treaty that re-ceded acres back to the tribe is unique

and bears no resemblance to the Saginaw Tribe’s 1855 and 1864 Treaties, which clearly set apart

 land and delineated the reservation’s six township boundaries. /5

Defendants further contend that the 1855 Treaty does not contain the word “reservation”

or “reserve,” so there must be a material factual dispute as to the Treaty’s meaning.  Defs.’ Resp.

Br. at 17.  They similarly claim that there is a factual dispute regarding Article 6 of the 1855

  TheseTreaty because it “makes no sense” to create a reservation for a dissolved tribe.  Id. at 22. /6
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to land that they ceded to the United States and that was subject to state law by the treaty terms. 

 The alleged “homeland” requirement appears only in the section of Defendants’ brief that/7

addresses the 1864 Treaty.   

9

arguments, however, are inconsistent with their admission that a reservation was indeed

established.  There is no material dispute as to the Isabella Reservation’s establishment.    

C. The 1864 Treaty Terms are not “Casual.” 

Defendants assert that the 1864 Treaty “casually referred to” or makes “casual references”

to the Isabella Reservation as an extant reservation.  Defendants’ interpretation is contrary to the

plain language of the Treaty, and for that reason alone must be rejected. 

The 1864 Treaty begins with the preamble that the Treaty was “concluded at the Isabella

Indian Reservation, in the State of Michigan.”  14 Stat. 657.  Article I provides that bands

relinquish their claims to locate lands in lieu of lands sold by the United States “upon their

reservation at Isabella” or their right to purchase unselected lands “in said reservation, as

provided for in the first article of said [1855] treaty.”  Likewise, Article 2 states that the Indians

residing at the Saginaw Bay reservation “may proceed to make selections of land upon the

Isabella reservation.”  Defendants offer no explanation or support for their contention that the

solemn words used in the Treaty are “casual.”

Defendants state that the 1864 Treaty does not create a land base held in trust.  It appears

that Defendants are arguing that the 1864 Treaty did not create a land base held in trust, and

therefore was not a homeland for the Tribe, and thus the Isabella Reservation was not an “Indian

  The United States has repeatedly shown, and Defendants have not refuted, that areservation.” /7

reservation does not need to be comprised of trust land.  See, e.g., U.S. Mot. In Limine at 9-11,
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Dkt. No. 188.  Moreover, this argument is inconsistent with their position that the Isabella

Reservation must consist of land owned in common by the Tribe.  Lastly, Defendants offer no

evidence that the Indians did not view the land as their homeland.  A mere allegation is

insufficient to defeat summary judgment.  See Fed. R. Civ. P. 56(e)(2).  The plain language and

the undisputed material facts show that United States and the Tribe intended the 1864 Treaty to

establish, and indeed confirm, that the Isabella Reservation was set apart under the 1855 Treaty. 

See U.S. Br. Part. Summ. J. at 10-15, 20-21. 

II. CONCLUSION

For the foregoing reasons, and for the reasons stated in its brief in chief, the United States

respectfully requests that the Court grant its Motion for Partial Summary Judgment.  Defendants

fail to present any material factual dispute.  As a matter of law and undisputed material facts, the

Isabella Reservation was established by the 1855 Executive Order and the 1855 Treaty, and

confirmed by the 1864 Treaty.

Dated: April 19, 2010 Respectfully submitted,
IGNACIA S. MORENO
Assistant Attorney General 
Environment and Natural Resources Division
s/ Patricia Miller
PATRICIA MILLER
U.S. Department of Justice
Environment & Natural Resources Division
Indian Resources Section
L’Enfant Plaza Station
P.O. Box 44378
Washington, D.C. 20026-4378
Telephone: (202) 305-1117
Telefax:   (202) 305-0271
patti.miller@usdoj.gov
Attorneys for the United States
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