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Governor Arnold Schwarzenegger and the State of California, 

appellants/cross appellees in this appeal, respectfully move for permission to 

file a response to the Picayune Rancheria of Chukchansi Indians’ Brief as 

Amicus Curiae, pursuant to Federal Rule of Appellate Procedure 28-1(c)(5).  

On October 5, 2009, this Court granted the Picayune Rancheria’s motion for 

leave to file its brief as amicus curiae on the grounds that it “provides 

additional factual and legal analysis relevant to the disposition of the case.”  

(Order, Oct. 5, 2009.)  The appellants/cross-appellees ought to be afforded 

an opportunity to address this additional factual and legal analysis in this 

important case.  However, because briefing by the parties had closed 

pursuant to Rule 28-1 at the time the Picayune Rancheria’s motion to file its 

amicus brief was granted, permission of this Court is required before a 

responsive brief may be filed.  Fed. R. App. P. 28-1(c)(5).  A copy of the 

appellants/cross appellees’ proposed responsive brief is appended. 

For the foregoing reasons, the appellants/cross appellees’ motion for 

permission to file a responsive brief to the Picayune Rancheria of 

Chukchansi Indians’ Brief as Amicus Curiae should be granted. 
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08-55809/08-55914 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

RINCON BAND OF LUISENO MISSION 
INDIANS OF THE RINCON 
RESERVATION, a/k/a RINCON SAN 
LUISENO BAND OF MISSION INDIANS 
a/k/a RINCON BAND OF LUISENO 
INDIANS, 

Plaintiff-Appellee, 

v. 

ARNOLD SCHWARZENEGGER, 
Governor of California; STATE OF 
CALIFORNIA, 

Defendants-Appellants. 

 

 
APPELLANTS/CROSS-APPELLEES’ BRIEF IN RESPONSE TO 

PICAYUNE RANCHERIA OF CHUKCHANSI INDIANS’  
BRIEF AS AMICUS CURIAE 

 

Not surprisingly, Governor Schwarzenegger and the State of California 

(collectively, “the State”) disagree profoundly with the Picayune Rancheria of 

Chukchansi Indians (“the Picayune Rancheria”) in its characterizations of the 

negotiations between the State of California and the Rincon Band of Luiseno 

Indians (“the Rincon Band”), the meaning of the Indian Gaming Regulatory Act 
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(“IGRA”), and the precedents of this and other courts.  A few points made in 

the Picayune Rancheria’s brief as amicus curiae demand a brief response. 

I. IGRA DOES NOT LIMIT THE TOPICS OF TRIBAL-STATE NEGOTIATIONS 

The Picayune Rancheria’s principal argument is that IGRA limits to seven 

the number of topics that may be the subject of a tribal-state compact 

negotiation.  (Picayune Br., 7 (citing 25 U.S.C. § 2710(d)(3)(C).)  No court has 

held that the subjects of negotiation enumerated in 25 U.S.C. 2710(d)(3)(C) are 

exclusive.  Perhaps the best evidence that these subjects are not exclusive, is 

that in the negotiations over California’s 1999 tribal-state gaming compacts, the 

State agreed to place Proposition 1A on the March 2000 primary election ballot, 

giving California’s citizenry an opportunity to amend their Constitution to 

adjust the State’s gaming regime and accommodate the Tribes’ desire to 

conduct class III gaming.1  Such an extraordinary act was not contemplated by 
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(continued…) 

1  In In re Gaming Related Cases (Coyote Valley II), 331 F.3d 1094 (2003), 
this Court characterized the relationship between the 1999 compact negotiations 
and Proposition 1A as follows: 

 
[F]irst, the California Supreme Court announced its decision in Hotel 
Employees.  The State already had no obligation to conclude 
compacts with tribes permitting slot machines and banked card  
games, . . . the decision meant it now also lacked the authority to do 
so.  To address this problem, the Davis Administration proposed an 
amendment to Section 19 of Article IV of the California Constitution 
that would exempt tribal gaming from the prohibition on Nevada-style 
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Congress in enacting IGRA (see Artichoke Joe’s v. Norton, 353 F.3d 712, 725-

26 (2004) (finding no hint in IGRA’s text or legislative history that Congress 

ever contemplated a State granting a tribal monopoly over class III gaming)), 

and it does not fall within the seven topics claimed by the Picayune Rancheria 

to be exclusive subjects of negotiation.  (Norton-Schwarzenegger Letter, Aug. 

20, 2004, ER 1729, 1730 (acknowledging that States are not required to 

negotiate over exclusive rights to engage in class III gaming, but may do so and 

use exclusivity as a basis for seeking revenue sharing).)  The Tribe’s argument 

that IGRA limits the subject matter of negotiations is unsupported by the text of 

IGRA, its legislative history, or the history of negotiations in California. 
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(…continued) 

casinos, effectively granting tribes a constitutionally protected 
monopoly on most types of class III games in California. 

 
(Coyote Valley II, 331 F.3d 1094, 1103 (2003).)  The court below relied on this 
loose characterization of Proposition 1A’s effects to conclude that California’s 
citizenry granted the monopoly and effectively withheld authorization from the 
Governor to negotiate revenue sharing.  Obviously, then-Governor Davis, under 
whose authority the 1999 Compacts were negotiated, was powerless to amend the 
California Constitution unilaterally as an element of negotiations−as the 1999 
Rincon Compact acknowledged.  (ER p. 1141.)  Proposition 1A was offered to the 
voters of California, but the amendment of the California Constitution cannot truly 
be characterized as having been “negotiated” because the amendment was beyond 
the authority of the negotiating parties. 
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II. THE STATE HAS NOT “DEMANDED” “DIRECT TAXATION” IN THE 
COMPACT NEGOTIATIONS 

The arguments presented by the Picayune Rancheria and the Rincon Band 

persistently confute terms that are critical to the resolution of this case.  Thus, 

the State’s “proposals,” become “demands” and “conditions;” “revenue 

sharing” is characterized as “direct taxation.”  However, these terms have 

meaning, and their mischaracterization must not be permitted to cloud the 

State’s consistent pursuit of good faith negotiations. 

The State concedes that under IGRA “any demand by the State for direct 

taxation of the Indian tribe or of any Indian lands [is] evidence that the State has 

not negotiated in good faith.”  25 U.S.C. § 2710(d)(7)(B)(iii)(II) (emphasis 

added).  The plain language of IGRA is clear that a demand for direct taxation 

is not per se bad faith, but evidence of it.  However, the State has never 

proposed “direct taxation,” which necessarily involves payment to a sovereign 

by one under the sovereign’s jurisdiction.  See Black’s Law Dictionary 1457 

(6th ed. 1990) (“Essential characteristics of a tax are that it is not a voluntary 

payment or donation, but an enforced contribution, exacted pursuant to 

legislative authority”); see also Idaho v. Shoshone-Bannock Tribes , 465 F.3d 

1095, 1101-02 (noting distinction between negotiated revenue sharing and an 
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exercise of taxing authority).  The State has not sought to subordinate the 

Rincon Band under the State’s tax jurisdiction. 

As the Picayune Rancheria correctly points out, state taxation authority 

within Indian country has been frequently litigated.  (Picayune Br., 9.)  Since 

McCulloch v. Maryland , 17 U.S. (4 Wheat) 316 (1819), the Supreme Court has 

recognized that the power of taxation has special sovereign implications.   

If the states may tax the bank, to what extent shall they tax it, and 
where shall they stop?  An unlimited power to tax involves, 
necessarily, a power to destroy; because there is a limit beyond 
which no institution and no property can bear taxation. A question of 
constitutional power can hardly be made to depend on a question of 
more or less.  If the states may tax, they have no limit but their 
discretion. 
 

McCulloch, supra, 17 U.S. at 327.  Accordingly, the concern for State efforts to 

tax tribal economic activity, as articulated by Congress in IGRA (see 25 U.S.C. 

§ 2710(d)(7)(B)(iii)(II)), should be understood in the historical context of the 

significant Indian tax cases that had been most recently decided at the time of 

IGRA’s enactment, and which all reflect the sovereignty concerns expressed by 

the Court in McCulloch.  See Washington v. Confederated Tribes of the Colville 

Reservation, 447 U.S. 134 (1980) (allowing state taxation of on-reservation 

cigarette sales to non-Indians, but barring the State’s imposition of its motor 

vehicle and mobile home, camper, and trailer taxes); White Mountain Apache 

Tribe v. Bracker, 448 U.S. 16 (1980) (barring State from imposing fuel tax on 
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lumber company operating within Indian country); Moe v. Salish and Kootenai 

Tribes, 425 U.S. 463 (1976) (holding that the State lacked power to impose 

personal property tax on personal property located within the reservation and 

owned by Indians, to impose vendor license fee on reservation Indian 

conducting cigarette business for the tribe on reservation land, or to collect 

cigarette sales taxes on reservation sales by Indians to Indians); Bryan v. Atasca 

County, 426 U.S. 373 (1976) (absent congressional intent, a county could not 

levy a personal property tax on a mobile home owned by a Indian on an Indian 

reservation); and McClanahan v. Arizona State Tax Comm’n, 411 U.S. 164 

(1973) (state individual income tax was unlawful as applied to Indian income 

derived from reservation sources). 

 In each of these cases, a State sought to impose unilaterally significant 

elements of its tax code over on-reservation economic activity.  In contrast, in 

California, the State has not sought to use the compacting process as a pretext 

for imposing any provision of its Revenue and Tax Code, or assert any other 

aspect of its sovereign taxation authority, over on-reservation economic activity.  

Of concern to the Supreme Court in denying states taxing authority over Indian 

tribes, is the imposition of state sovereignty in an area that is critical to the 

integrity of tribal sovereign power.  A proposal to include revenue sharing in a 

tribal-state compact, in amounts to be negotiated between parties, and included 
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in an agreement voluntarily entered into, does not negatively implicate tribal 

sovereignty.  To the contrary, the negotiation of a compact by a Tribe is a 

sovereign act.  Accordingly, a revenue sharing proposal is not a demand for 

direct taxation. 

III. A DEMAND FOR DIRECT TAXATION IS MERELY EVIDENCE OF “BAD 
FAITH,” REQUIRING A COURT TO EXAMINE COUNTERVAILING 
EVIDENCE OF GOOD FAITH NEGOTIATIONS 

The Picayune Rancheria contends that the State’s proposals for revenue 

sharing constitute a demand for a fee or tax not “within the seven mandatory 

subjects of negotiation” authorized by IGRA, and that this conduct amounts to 

per se bad faith negotiation under IGRA.  (Picayune Br., 17-19.)  As the State has 

argued, the revenue sharing proposals it has made are permissible under IGRA 

for at least three reasons:  IGRA does not prohibit negotiations on subjects 

outside of those enumerated in 25 U.S.C. § 2710(d)(3)(C); the proposed revenue 

sharing is in any case encompassed within subsection (vii) of § 2710(d)(3)(C) as 

it is “directly related to the operation of gaming activities”; and the proposed 

revenue sharing is not a “demand for direct taxation” within the meaning of 

IGRA.  25 U.S.C. § 2710(d)(7)(B)(iii)(II). 

But assuming the State has demanded direct taxation from the Rincon Band, 

IGRA does not permit a finding of per se “bad faith” on this basis alone.  IGRA 

provides that a “demand by the State for direct taxation of the Indian tribe or of 
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any Indian lands [is] evidence that the State has not negotiated in good faith.”  25 

U.S.C. § 2710(d)(7)(B)(iii)(II) (emphasis added).  Under this Court’s decision in 

Coyote Valley II, a court examining a demand for direct taxation as evidence of 

bad faith must consider the “history of negotiations” and consider countervailing 

evidence of a State’s good faith negotiations.  (Coyote Valley II, 331 F.3d at 

1109-10.)  The district court’s determination that the State’s revenue sharing 

proposals were demands for direct taxation was error, as was its decision to 

ignore the full history of the State’s negotiations with the Rincon Band. 

IV. THE TRIBES’ CONSTRUCTION OF PROPOSITION 1A AND IGRA WOULD 
FORECLOSE REVENUE SHARING IN CALIFORNIA WHICH IS INCONSISTENT 
WITH IGRA, PROPOSITION 1A AND THE VOTERS’ INTENT 

There is no dispute that the Interior Secretary has approved tribal-state 

gaming compacts that include revenue sharing for a State’s general fund, in 

exchange for the valuable consideration of tribal exclusivity.  (ER 1729.)  

However, the Picayune Rancheria and Rincon Band would deny the benefit of 

revenue sharing to the citizens of the State of California, for as long as tribal 

exclusivity persists.  The crux of the Tribes’ argument is that when California 

voters approved Proposition 1A, they granted an exclusive gaming franchise to 

California tribes over which the Governor had no authority to negotiate, and so 

the Governor has no authority to seek revenue sharing in exchange for that 

exclusivity. 
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If this argument is accepted, the only way California could have achieved 

a share of tribal gaming revenue in exchange for the grant of exclusivity, would 

have been to include express revenue sharing provisions in Proposition 1A itself.  

But such unilateralism would have violated IGRA’s bilateral negotiation 

requirement, and subjected the State to suit for a failure to negotiate in good 

faith.  Under the Tribes’ conception of Proposition 1A, the amendment of the 

California Constitution for the benefit of the Tribes, has left the State in a 

double bind:  it cannot derive taxes from non-tribal casino gaming because the 

California Constitution prohibits non-tribal casino gaming, and it cannot 

propose revenue sharing from tribal gaming either directly by initiative or 

through the compact process because the California Constitution permits tribal 

exclusivity over casino gaming.   

However, there is no basis to conclude that the voters intended to foreclose 

revenue sharing in perpetuity.  Accordingly, the voters’ enactment of 

Proposition 1A, which authorizes the Governor “to negotiate and conclude 

compacts, subject to ratification by the Legislature,” must be understood to 

grant the Governor full authority to seek compact terms that protect the public 

interest (see 25 U.S.C. § 2710 (d)(7)(B)(iii)(I) (authorizing the court in a bad 

faith suit to consider the public interest)), including the public interest in 

revenue.  The Picayune Rancheria’s position would foreclose the State from 
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deriving any economic benefit from tribal gaming and negate the extraordinary 

value of the maintenance of tribal exclusivity over class III gaming. 

If this Court is persuaded by the Picayune Rancheria’s and Rincon Band’s 

conception of Proposition 1A, the State respectfully requests that the pending 

motion to certify the question to the California Supreme Court be granted.  

Because a ruling by this Court in favor of the Rincon Band, would be 

fundamentally at odds with the State’s public interest, would undermine the 

State’s future compact negotiations with other Tribes, and would potentially 

destabilize the State’s existing compact relationships with Tribes that do share 

gaming revenue with the State, the interests of comity truly compel certification.  

V. CONCLUSION 

When Arnold Schwarzenegger assumed the Governorship, the 

Administration recognized that the 1999 Compacts inadequately protected the 

public interest in a variety of areas: among them, environmental protection, 

labor, tort claims, patron disputes, and public safety.  The Administration also 

believed that long-term stability in tribal gaming would require a partnership 

between the State and gaming tribes under which the State would need to derive 

some economic benefit, in recognition of the extraordinary value of tribal 

exclusivity over class III gaming in California.  As the representative of the 

citizens of California in tribal-state compact negotiations, the Governor cannot, 
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in good faith, ignore these concerns when a Tribe requests to renegotiate a 

tribal-state gaming compact.  The fact that the State has concluded negotiations 

with fifteen (15) Tribes under this Administration, demonstrates that the 

Governor’s policy positions are not pretextual, and have been advanced in a 

good faith effort to reach agreement.  

With respect to revenue sharing in the negotiations with the Rincon Band, 

the State has sought an amount roughly equivalent to what the Tribe’s 

contributions would be to the Special Distribution Fund, were it subject to those 

requirements of the 1999 Compacts as many other tribes are, except that the use 

of these funds would remain the State’s sovereign prerogative.2  For its part, the 

Rincon Band has proposed a compact that would authorize 1600 gaming 

devices in operation, for an additional term of twenty-five to fifty years with no 

revenue sharing to the State.  Gaming devices in operation above 1600 would 

be subject to revenue sharing, (partially by diverting RSTF contributions) but 

11 

                                           
2  Under the Revenue Sharing Trust Fund (“RSTF”) provisions of the 1999 

Compacts, “non-gaming” tribes are entitled to receive up to $1.1 million annually 
derived from revenue shared by “gaming tribes.”  (ER 1113-1115.)  The RSTF 
payments are made to compensate Tribes for their non-participation in class III 
gaming.  There is no limitation placed on the use of these funds by the contributing 
tribes—distributions are the sovereign prerogative of the recipient tribe.  In Coyote 
Valley II, this Court properly concluded that these payments were “directly related 
to the operation of gaming activities,” and were not negotiated in bad faith.  Coyote 
Valley II, 331 F.3d at 1111. 
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the use of such funds would remain subject to substantial Tribal control.  No 

agreement on other aspects of a compact has been reached because the parties 

have reached an impasse over the interpretive question of whether negotiations 

for revenue sharing are permissible, or are per se bad faith.  However, in 

reaching this impasse, the State has at all times acted in the good faith pursuit of 

mutually acceptable compact terms with the Rincon Band. 

Respectfully submitted. 

Dated:  October 26, 2009 
 

Respectfully Submitted, 
 
EDMUND G. BROWN JR. 
Attorney General of California 
ROBERT L. MUKAI 
Senior Assistant Attorney General 
SARA J. DRAKE 
Supervising Deputy Attorney General 
PETER H. KAUFMAN 
Deputy Attorney General 
 
 
 
 
MARC A. LE FORESTIER 
Director of the Office of Legislative Af 
Attorneys for Appellants Governor Arnold 
Schwarzenegger and the State of California

 
 

Case: 08-55809     10/26/2009     Page: 15 of 19      ID: 7108589     DktEntry: 41



 

CERTIFICATE OF COMPLIANCE 
PURSUANT TO FED.R.APP.P 32(a)(7)(C) AND CIRCUIT RULE 32-1 

FOR 08-55809/08-55914 
 
I certify that:  (check (x) appropriate option(s)) 
 

 1.  Pursuant to Fed.R.App.P. 32(a)(7)(C) and Ninth Circuit Rule 32-1, the attached 
opening/answering/reply/cross-appeal brief is  

  

  
Proportionately spaced, has a typeface of 14 points or more and contains ______________ 
words (opening, answering and the second and third briefs filed in cross-appeals must not 
exceed 14,000 words; reply briefs must not exceed 7,000 words 

or is 

  

Monospaced, has 10.5 or fewer characters per inch and contains ____ words or ___ lines of 
text (opening, answering, and the second and third briefs filed in cross-appeals must not exceed 
14,000 words or 1,300 lines of text; reply briefs must not exceed 7,000 words or 650 lines of 
text). 

 

X 
2.  The attached brief is not subject to the type-volume limitations of Fed.R.App.P. 32(a(7)(B) 
because 

  

 X 
This brief complies with Fed.R.App.P 32(a)(1)-(7) and is a principal brief of no more than 30 
pages or a reply brief of no more than 15 pages.   

or   

  This brief complies with a page or size-volume limitation established by separate court order 
dated ______________ and is 

   

  Proportionately spaced, has a typeface of 14 points or more and contains ______________ 
words, 

or is 

  Monospaced, has 10.5 or fewer characters per inch and contains __ pages or __ words or __ 
lines of text. 

   

 
3.  Briefs in Capital Cases. 
This brief is being filed in a capital case pursuant to the type-volume limitations set forth at Circuit 
Rule 32-4 and is  

 

  
Proportionately spaced, has a typeface of 14 points or more and contains ______________ 
words (opening, answering and the second and third briefs filed in cross-appeals must not 
exceed 21,000 words; reply briefs must not exceed 9,800 words). 

or is 

  
Monospaced, has 10.5 or fewer characters per inch and contains __ words or __ lines of text 
(opening, answering, and the second and third briefs filed in cross-appeals must not exceed 75 
pages or 1,950 lines of text; reply briefs must not exceed 35 pages or 910 lines of text). 

  

 
 

Case: 08-55809     10/26/2009     Page: 16 of 19      ID: 7108589     DktEntry: 41



 

 

X 4.  Amicus Briefs. 

  

  Pursuant to Fed.R.App.P 29(d) and 9th Cir.R. 32-1, the attached amicus brief is proportionally 
spaced, has a typeface of 14 points or more and contains 7,000 words or less, 

or is 

  Monospaced, has 10.5 or few characters per inch and contains not more than either 7,000 
words or 650 lines of text,  

or is  

 X 
Not subject to the type-volume limitations because it is an amicus brief of no more than 15 
pages and complies with Fed.R.App.P. 32 (a)(1)(5). 

 

October 26, 2009  /s/ MARC A. LE FORESTIER 
Dated  Marc A. Le Forestier 

Supervising Deputy Attorney General 
 

 
 

Case: 08-55809     10/26/2009     Page: 17 of 19      ID: 7108589     DktEntry: 41



 

 
 

CERTIFICATE OF SERVICE 
 
Case Name: Rincon Band v. 

Schwarzenegger 
 Court

 
Case 
No.  

United States Court of Appeals 
Ninth Circuit 
 
08-55809/08-55914 

 
I hereby certify that on October 26, 2009, I electronically filed the following documents 

with the Clerk of the Court by using the CM/ECF system:   

MOTION OF APPELLANTS/CROSS APPELLEES ARNOLD SCHWARZENEGGER 
AND THE STATE OF CALIFORNIA FOR PERMISSION TO FILE A RESPONSE TO 

THE PICAYUNE RANCHERIA OF CHUKCHANSI INDIANS’ BRIEF AS AMICUS 
CURIAE 

 
AND 

 
APPELLANTS/CROSS-APPELLEES’ BRIEF IN RESPONSE TO PICAYUNE 

RANCHERIA OF CHUKCHANSI INDIANS’ BRIEF AS AMICUS CURIAE BRIEF AS 
AMICUS CURIAE 

Participants in the case who are registered CM/ECF users will be served by the CM/ECF 

system.   

I further certify that some of the participants in the case are not registered CM/ECF users.  

On October 26, 2009, I have mailed the foregoing document(s) by First-Class Mail, postage 

prepaid, or have dispatched it to a third party commercial carrier for delivery within three (3) 

calendar days to the following non-CM/ECF participants:

 
Kevin V. DeSantis 
BUTZ, LUCAS, DUNN & ENRIGHT 
101 West Broadway, Suite 1700 
San Diego, CA 92101-3881 
 
Scott D. Crowell 
Crowell Law Offices 
1670 10th Street West 
Kirkland, WA  98033 
 
 

 

Case: 08-55809     10/26/2009     Page: 18 of 19      ID: 7108589     DktEntry: 41



 

 
I declare under penalty of perjury under the laws of the State of California the foregoing is 

true and correct and that this declaration was executed on October 26, 2009, at Sacramento, 

California. 

 
 

Linda Thorpe  /s/ Linda Thorpe 
Declarant  Signature 

 

 
 

Case: 08-55809     10/26/2009     Page: 19 of 19      ID: 7108589     DktEntry: 41


	CERTIFICATE OF SERVICE

