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REPLY BRIEF 

INTRODUCTION 

In their appellants’ opening brief, Governor Arnold Schwarzenegger and

the State of California (State) demonstrated why the district court erred in

granting the Rincon Band of Luiseno Mission Indian’s (Rincon or Band)

motion for summary judgment on the first amended complaint’s second claim

for relief (purported bad faith negotiation of a compact amendment).  

First, the court, in finding the State negotiated in bad faith, mistakenly

concluded that the State’s insistence on consideration (revenue sharing) in

return for releasing Rincon from the restrictions on its gaming monopoly

imposed by the Band’s compact to be the imposition of an impermissible tax. 

The district court did so despite this Court’s holding in In re Indian Gaming

Related Cases, 331 F.3d 1094 (9th Cir. 2003) (Coyote Valley II), that the State’s

grant (through a compact) of a class III gaming monopoly justified the State’s

receipt of consideration in the form of revenue sharing.  If the grant of a

monopoly warrants the payment of revenue sharing, so does any release from a

limit on the extent of that monopoly.

Second, the district court mistakenly concluded that the level of revenue

sharing the State requested was unreasonable because of its amount.  The court
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reached this conclusion even though use of the revenue sharing mechanism this

Court approved in Coyote Valley II, 331 F.3d at 1115 (a net win percentage

increasing progressively–from seven to thirteen percent–as the number of

authorized slot machines increases), would result in essentially the same level

of revenue sharing the State has proposed in this case.

Third, the district court erred in concluding that revenue sharing

contributions could not be placed in the State’s general fund based on its view

that revenue sharing may only be utilized for gaming-related purposes.  The

court did so even though this Court, in Coyote Valley II, 331 F.3d at 1111-15,

approved the distribution of revenue sharing funds to “Non-Compact Tribes”

for non-gaming related purposes because it found that the objectives of the

Indian Gaming Regulatory Act, 25 U.S.C. §§ 2701-2721 (IGRA) are met when

tribes are provided with increased revenue.  In this case, IGRA’s purposes are

likewise fulfilled through the placement of revenue sharing contributions in the

State’s general fund because doing so provides the State with an incentive to

grant tribes the gaming monopolies that vastly increase tribal gaming revenues. 

Fourth, the district court erred by conducting no inquiry into the rationale

for the State’s negotiation conduct apart from its analysis of whether the State

sought to impose an impermissible tax upon the Band.  In so doing, the court
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ignored the fact that IGRA does not make a state’s attempt to impose an

impermissible tax upon a tribe “bad faith” negotiation per se and despite this

Court’s express statement in Coyote Valley II, 331 F.3d at 1113, that a state’s

request for what amounts to a tax is merely “evidence” – not “conclusive

proof”- that the state has negotiated in bad faith and that the inquiry into

whether a state has negotiated in bad faith is nuanced, fact specific and not

subject to bright-line rules.  Id.

Fifth, the district court erred in not deferring to the Secretary of the

Interior’s (Secretary) interpretation of IGRA contained in an August 20, 2004,

approval of compact amendments for five tribes (Five Tribes) including the

Pala Band of Mission Indians (Pala) and the Pauma Band of Mission Indians

(Pauma).  The Pala/Pauma amendments require general fund revenue sharing

(E.R. 1729-31) and are especially relevant to Rincon because the Pala/Pauma

casinos are located between five and eleven miles from Rincon’s on Highway

76 in Northern San Diego County.  The court also erred in failing to explain

why the State’s reliance upon the Secretary’s approval of general fund revenue

sharing compacts and compact amendments in California and six other states

constituted bad faith negotiation, especially where Congress itself has failed to

repudiate the Secretary’s construction of IGRA.
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SUMMARY OF ARGUMENT

In its Answering Brief, Rincon argues that: (a) the State is not entitled to

seek consideration (in the form of revenue sharing) for its agreement to release

the Band from the limits its tribal-state class III gaming compact (Compact)

imposes on the scope and duration of the Band’s monopoly on class III gaming;

(b) the consideration requested by the State is unreasonable; (c) any such

consideration cannot be placed in the State’s general fund; (d) if a court finds a

state has sought to impose what amounts to a tax upon a tribe, the state has per

se negotiated in bad faith within the meaning of IGRA; and (e) the State, in

formulating its negotiating position, was not entitled to rely on this Court’s

precedent, the Secretary’s approval of other general fund revenue sharing

compacts in California and six other states and Congress’ failure to repudiate

the Secretary’s interpretation of IGRA.  

A. The State’s Entitlement to Seek Consideration

Rincon asserts that because the State purportedly is compelled to agree to

an amendment releasing the Band from the limits imposed on its monopoly

pursuant to the terms of article IV, section 19(f) of the California Constitution,

IGRA and Rincon’s Compact, no value justifying the payment of consideration

(in the form of revenue sharing) for that release exists.  
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In Artichoke Joe’s California Grand Casino v. Norton, 353 F.3d 712, 731

(9th Cir. 2003), this Court found that a California compact is an award of an

exclusive class III gaming franchise or monopoly.  Nothing in the express terms

of California’s constitution, IGRA or the Compact, however, compels the State

to provide Rincon with a compact or a compact amendment.  Therefore,

because the State is not compelled to conclude a compact – much less a

Compact amendment with the Band – and, thus, is not compelled to award

Rincon either a monopoly or an expansion of the monopoly it currently enjoys,

the State may seek consideration for granting that monopoly either in the first

instance or for an amendment that enlarges the monopoly’s scope and duration.

B. The Consideration Sought is Reasonable Under Coyote Valley II

Rincon also asserts that the consideration requested by the State is

unreasonable because it could result in the Band having to pay the State $37.9

millions dollars in revenue sharing on the basis of tribal gross revenues of over

$460 million.  In doing so, however, the Band’s Answering Brief (Ans. Br.)

completely fails to address the fact, raised in the State’s Opening Brief (AOB),

that if the revenue-sharing mechanism approved by this Court in Coyote Valley

II, 331 F.3d at 1115, had been utilized by the State, Rincon might have had to

pay more than $35.8 million in revenue sharing on the same gross revenue. 
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Tellingly, the Band appears to have no explanation for how the level of revenue

sharing the State has requested could be unreasonable when the revenue sharing

formula this Court found reasonable in Coyote Valley II would produce

essentially the same result.  

C. General Fund Revenue Sharing Fulfills an IGRA Objective

Rincon further alleges that general fund revenue sharing is inconsistent

with IGRA because revenue sharing can only be utilized for gaming-related

purposes.  The Band’s argument, however, ignores the fact that this Court, in

Coyote Valley II, 331 F.3d at 1111-15, specifically approved revenue sharing

that could be utilized for non-gaming-related purposes when it upheld the same

Revenue Sharing Trust Fund (RSTF) provisions that are in Rincon’s Compact

on the ground they fulfilled IGRA’s goal of increasing tribal revenues.  In this

case, placement of revenue sharing in the State’s general fund increases tribal

revenues because it provides the State with an incentive to continue to provide

tribes with a monopoly on class III gaming which, in turn, vastly increases the

revenue those tribes, including Rincon, can earn from such gaming.  Thus, the

placement of revenue sharing in the State’s general fund accomplishes one of

IGRA’s primary objectives.
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D. A Judicial Finding That a State Has Imposed an Impermissible Tax,
Absent an Examination of the State’s Rationale for Doing So, Is
Insufficient to Support the Conclusion That a State Has Negotiated
in Bad Faith

The Band further contends that a judicial finding a state has sought to

impose an impermissible tax upon a tribe is sufficient, in and of itself, to

support the legal conclusion that the state has thereby negotiated in bad faith. 

Rincon’s analysis is a mere repetition of an argument that was rejected by this

Court in Coyote Valley II, 331 F.3d at 1013.  In that case, this Court responded

to the same contention and found that the mere fact a state is found to have

demanded direct taxation of a tribe does not constitute “conclusive proof” of the

state’s bad faith, but rather is merely “evidence” of bad faith negotiation.  Id. 

Moreover, the Court held that a good faith inquiry is fact-specific, nuanced and

not amenable to bright-line rules.  Id.  Such an inquiry plainly involves more

than the recitation of a legal conclusion and, in fact, requires an examination

(from the record of negotiations) of the rationale for a state’s negotiating

position.  Thus, a court is required to do more than simply conclude a state has

sought to impose an impermissible tax.  Instead, it must examine, from the

objective record, why the state did so before it may conclude that the state has
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negotiated in bad faith.1/

E. The State Had Ample Grounds to Conclude Its Request for
Consideration Did not Constitute an Impermissible Tax

Rincon additionally asserts that even if a state’s imposition of an

impermissible tax is not per se bad faith, the State had no justification for

believing its proposal was lawful – and, thus, a good faith offer – because

Rincon had advised the State its offer was unlawful, the Secretary had allowed

some compacts and compact amendments to go into effect by operation of law,

and Congress has not enacted a provision specifically addressing revenue

sharing.

Rincon’s position ignores the fact this Court has found that good faith

negotiation does not require a party to accept the other side’s position on the

law or otherwise.  NLRB v. Tomco Commc’ns, Inc., 567 F.2d 871, 884 (9th Cir.

1978).  Moreover, parties are shielded from an allegation of bad faith

negotiation where, as here, a party has made a proposal based on industry

practice or what others, in comparable situations, have accepted.  Id. at 884

n.13.  In this case, the State was more than justified in relying upon the
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Secretary’s express written approval of general fund revenue sharing compact

amendments for tribes located on the same road and less than eleven miles from

Rincon’s casino.  It was also entitled to rely upon the fact that many other tribes

have accepted compacts with general fund revenue sharing provisions

throughout the country and upon Congress’ failure to prohibit the Secretary’s

approval of such compacts, or to set limits on revenue sharing the Secretary

could approve.  

ARGUMENT

I. CONSIDERATION IS JUSTIFIED WHERE NOTHING IN THE
CALIFORNIA CONSTITUTION, IGRA, OR THE COMPACT
COMPELS THE STATE TO RELEASE RINCON FROM THE
LIMITS THE COMPACT IMPOSES ON THE SCOPE AND
DURATION OF ITS GAMING MONOPOLY. 

Rincon argues that the State cannot ask the Band for consideration in

return for releasing Rincon from the limits the Compact imposes on the scope

and duration of the Band’s gaming monopoly.  (Ans. Br. at 28, 30-32.)  Rincon

reasons that IGRA imposes a duty on the State to give the Band a compact by

which it may conduct class III gaming and that this duty is reflected in the

Compact’s amendment provisions.  (Id. at 28, 30, 32.)  Further, because, under

the California Constitution, only Indian tribes may negotiate for compacts or

compact amendments, Rincon argues that the State, therefore, has a legal
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obligation to give the Band a class III gaming monopoly and any expansion of

that monopoly the Band might seek.  (Id. at 31, 32.)

Rincon’s assertions confuse an obligation to negotiate in good faith to

conclude a compact or compact amendment with a duty to actually complete or

conclude such negotiations.  Simply put, the Band’s interpretation of IGRA,

California’s constitution and the Compact fails to account for the possibility of

a negotiation impasse.  Inherent in any good faith negotiation is the chance that

the parties may not be able to come to an agreement on terms – irrespective of

their good faith.  NLRB v. Tomco Commc’ns, Inc., 567 F.2d at 884; Serramonte

Oldsmobile, Inc. v. Natl. Labor Relations Bd., 86 F.3d 227, 232 (D.C. Cir.

1996).  Nothing in IGRA, the California Constitution or the Compact indicates

in any way an intent to alter this common understanding of the nature of good

faith negotiation.  Indeed, the express terms of those laws and that agreement

confirm that the common meaning of good faith negotiation was intended.  As a

result, under established principles regarding the award of a franchise or

monopoly, because the State is not obligated to agree to any compact or

compact amendment, it may insist upon the receipt of consideration in return

for agreeing to what a tribe seeks from an amendment.  37 C.J.S., Franchises §

12, at 146 (2008).
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A. Article IV, Section 19(f) of the California Constitution Does not
Compel the Governor to Negotiate – Much Less Execute – a
Compact or Amendment

Article IV, section 19(f) provides:

Notwithstanding subdivisions (a) and (e) [prohibiting
lotteries and New Jersey and Las Vegas style casino gambling] and
any other provisions of state law, the Governor is authorized to
negotiate and conclude compacts, subject to ratification by the
Legislature, for the operation of slot machines and for the conduct
of lottery games and banking and percentage card games by
federally recognized Indian tribes on Indian lands in California in
accordance with federal law.  Accordingly, slot machines, lottery
games, and banking and percentage card games are hereby
permitted to be conducted and operated on tribal lands subject to
those compacts.

Thus, under that provision, the Governor is merely authorized to negotiate to

conclude a compact.  Nothing in that provision compels the Governor to

negotiate or to otherwise execute a compact with any tribe that requests

negotiations.  Further, that constitutional provision expressly states that any

tribal right to conduct class III gaming is dependent upon the existence of a

compact.  As a result, contrary to Rincon’s suggestion, the California

Constitution does not grant any tribe the right to conduct class III gaming.  It

merely provides tribes with the unique opportunity to negotiate with the

Governor for a compact that, if agreement is reached, could result in the tribe’s

legal ability to conduct such gaming if the Legislature were to ratify that
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compact and if the Secretary were to approve it.

B. Nothing in the California Constitution Compels the Legislature
to Ratify Any Compact Executed by the Governor

Further, nothing in the California Constitution imposes any duty upon the

California Legislature to ratify any compact executed by the Governor.  Indeed,

nothing in the State’s constitution imposes any duties or obligations upon the

Legislature with respect to compact ratification.

C. Nothing In IGRA Compels a State to Execute a Compact
Where the State Has Negotiated in Good Faith

Likewise, nothing in IGRA compels a state to actually execute a compact

where the state has negotiated in good faith.  IGRA in 25 U.S.C. §

2710(d)(3)(A) merely provides:

Any Indian tribe having jurisdiction over the Indian lands
upon which a class III gaming activity is being conducted, or is to
be conducted, shall request the State in which such lands are
located to enter into negotiations for the purpose of entering into a
Tribal-State compact governing the conduct of gaming activities. 
Upon receiving such a request, the State shall negotiate with the
Indian tribe in good faith to enter into such a compact.

Thus, IGRA does not compel the State to enter into a compact upon

receipt of a tribal request to negotiate.  Rather, it merely requires the State to

enter into negotiations.  Indeed, IGRA does not permit a tribe to pursue an

action against a state simply on the basis that a compact has not been entered
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into within 180 days after the tribe made its negotiation request.  Rather, the

tribe is required to show that a compact has not been entered into and that the

state either “did not respond to the request of the Indian tribe to negotiate such a

compact or did not respond to such a request in good faith.”  25 U.S.C. §§

2710(d)(7)(A)(i); 2710(d)(7)(B)(ii).  Similarly, the only basis upon which a

court may order a state to actually conclude compact negotiations with a tribe is

if the court finds that a state has either failed to enter into negotiations or has

failed to conduct such negotiations in good faith.  25 U.S.C. §

2710(d)(7)(B)(iii).

D. Nothing in the Compact Compels the State to Agree to An
Amendment

Finally, no provision in the Compact requires the parties to come to an

agreement on a Compact amendment.  Rather, the parties’ only obligations are

to conduct negotiations over a possible amendment in good faith.  Compact

section 4.3.3 provides:

If requested to do so by either party after March 7, 2003, but
not later than March 31, 2003, the parties will promptly commence
negotiations in good faith with the Tribe concerning any matters
encompassed by Section 4.3.1 and Section 4.3.2, and their
subsections.

Similarly, Compact section .1 provides only that the Compact “may be amended

at any time by the mutual and written agreement of both parties.”  That section
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plainly does not state that the Compact shall be amended at the request of any

party, and Compact section 12.3 merely provides that the process for

negotiation and its enforcement shall be the same as the process set forth in

IGRA which, as previously noted, does not compel the parties to reach an

agreement.

Because nothing in the California Constitution, IGRA, or the Compact

compels the State to agree to a Compact amendment releasing Rincon from the

restrictions on the extent and duration of its monopoly imposed by the

Compact, the State is entitled to ask the Band for consideration in return for

agreeing to any such release.

II. CONTRARY TO RINCON’S CONTENTION, THE MONETARY
REMEDY THE STATE OFFERED IN RETURN FOR THE LOSS
OF THE BAND’S MONOPOLY HAS CONSIDERABLE VALUE

As an adjunct to its contention that the State offered the Band nothing of

value in return for the requested revenue share, Rincon asserts that the monetary

remedy the State offered the Band in the event Rincon’s gaming monopoly

were lost was a valueless illusion.  (Ans. Br. at 32-34.)  As demonstrated in its

Opening Brief, the State offered to provide the Band with a specific reduction in

the Band’s revenue sharing requirement in the event individuals and entities

other than Indian tribes were permitted to operate slot machines in Rincon’s
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market area.  (AOB at 40 n.10.)  Instead of addressing that proposal, the Band

argues that a completely different proposal not mentioned in the State’s brief

and not offered to Rincon is purportedly unenforceable and hence valueless. 

(Ans. Br. at 32-35.)2/  Rincon’s failure to address the State’s actual proposal or

the arguments supporting its value leaves the State’s position un-rebutted.

What the State actually offered Rincon was an enhancement of the

remedies available to the Band should the State, in the exercise of its police

powers, determine to eliminate the protection against non-Indian competition

California Indian tribes enjoy under current compacts.  This enhanced remedy

had already been accepted by other California tribes that regarded that offer as

providing them with a substantial benefit.3/  
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Rincon argues that the enhanced remedies offered by the State do not

represent a substantial benefit to the Band.  First, the Band states that it did not

ask for and does not want these additional remedies.  (Ans. Br. at 29.)  Second,

 it claims that the remedies it possesses in its existing Compact for the loss of

the Band’s monopoly are better.  (Id. at 34.)  

Rincon’s contention that the enhanced remedy the State offered is

valueless because Rincon did not ask for, and does not want, that remedy is

premised on the notion that a party negotiates in bad faith when it fails to offer

the other side what that side wants.  This is simply not the law.

As the Ninth Circuit explained in NLRB v. Tomco Commc’ns Inc., 567

F.2d at 883-84, a party’s good faith is not determined by what the other side

wants.  Where, as here, the State has offered the Band a provision that the State

has offered to other tribes, the State’s offer constitutes a good faith proposal. 

Id. at 884, n.13 (terms offered to and accepted by others constitute a shield

against bad faith).  Moreover, the other tribes’ acceptance of these remedies is a

clear indication that the offered terms are not without value.  Another indicator

of value is the Secretary’s approval of compacts and compact amendments

containing those remedies on the ground the geographic exclusivity offered in

return for revenue sharing represented a meaningful benefit.  See, 69 Fed. Reg.
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53733; 69 Fed. Reg. 76004; 72 Fed. Reg. 2007-8 (Secretarial approval of

compacts for the Rumsey Band of Wintun Indians, the Fort Mojave Indian

Tribe and the Quechan Tribe of the Fort Yuma Indian Reservation in which the

Secretary approved “annual payments to the State in exchange for geographical

exclusivity”).  Moreover, the district court itself recognized that this remedy

had value to Rincon.  (E.R. 29.)

Further, Rincon’s notion that the remedy in its existing Compact for the

loss of its protection against non-Indian competition is better than the State’s

Compact amendment proposal is unsupported by the record.  A review of the

language of the remedy in Rincon’s Compact versus the remedies offered in the

State’s Compact amendment proposal demonstrates that the amendment remedy

is superior to the existing Compact remedy.

Addendum A to Rincon’s Compact contains a modification to section

12.4.  It provides that:

In the event the exclusive right of Indian tribes to operate
Gaming Devices in California is abrogated by the enactment,
amendment, or repeal of a state statute or constitutional provision,
or the conclusive and dispositive judicial construction of a statute
or the state Constitution by a California appellate court after the
effective date of this Compact, that Gaming Devices may lawfully
be operated by another person, organization, or entity (other than
an Indian tribe pursuant to a compact) within California, the Tribe 
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shall have the right to: (i) termination of this Compact, in which case the
Tribe will lose the right to operate Gaming Devices and other Class III
gaming, or (ii) continue under the Compact with an entitlement to a
reduction of the rates specified in Section 5.1(a) following conclusion of
negotiations, to provide for (a) compensation to the State for actual and
reasonable costs of regulation, as determined by the state Department of
Finance; (b) reasonable payments to local governments impacted by
tribal government gaming; (c) grants for programs designed to address
gambling addiction; (d) and such assessments as may be permissible at
such time under federal law.

(E.R. 1148-49.)  Thus, the remedy provided in the existing Compact merely

allows the Band either to suffer the loss of its protection against non-Indian

competition, while still being bound to pay into the RSTF, or to terminate the

Compact and forgo class III gaming altogether – at least until such time as the

State and the Band have concluded a new compact.4/

The State’s Compact amendment proposal regarding geographic

exclusivity, on the other hand, does not impose such consequences on the Band

should its protection against non-Indian gaming be lost.  First, under the State’s

amendment proposal, the Band never loses the ability to conduct class III

gaming.  Second, the State’s amendment proposal provides for specific

reductions in the revenue share the Band would otherwise be required to pay.
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The advantage of the State’s proposal over the Band’s existing remedies

is manifest.  If its protection against non-Indian gaming is lost, it is not required

to forgo class III gaming until a new compact is negotiated (if the termination

option is chosen) or to continue making its full RSTF payments should it

choose to proceed under its Compact.  Under the State’s proposal, if the Band

chose not to terminate the Compact, there would be a pre-determined reduction

in the fees the Band would have to pay.  Thus, the State’s offer of enhanced

remedies for the loss of its protection against non-Indian gaming provides

substantial benefits to the Band.

III. THE CONSIDERATION RINCON OFFERED THE STATE WAS
ILLUSORY

After asserting that the State offered Rincon nothing of value in agreeing

to release the Band from Compact restrictions preventing it from operating 900

additional slot machines with the potential to provide the Band with an

additional $160 million in gross gaming revenues (E.R. 1044), Rincon attempts

to contrast the State’s offer with its own.  The Band asserts that unlike the State,

it offered “appropriate value” in exchange for the release it sought from the

restrictions on its monopoly.  (Ans. Br. at 35-36.)  Rincon claims that it offered

to help defray the costs of regulating and mitigating the impact of tribal gaming

activities.  (Id. at 36.)
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In reality it is Rincon’s offer that constitutes a valueless illusion.  Rincon

offered the State nothing for the right to operate its existing 1600 slot machines

and banked and percentage card games beyond the termination date of its

Compact.  In this regard, the Band asked that its right to operate those gaming

activities be extended to the year 2045 from the year 2020 with an automatic

right of renewal for an additional 25 years on the same terms.  (E.R. 690.) 

Further, unlike tribes operating up to 2000 slot machines under the Compact, it

eliminated any obligation to pay monies to the RSTF for the right to operate the

1601st to 2000th device.  (E.R. 612.)  It also eliminated any obligation to pay

into the RSTF for the right to operate more than 2000 devices.  (Id.)  Again, this

is in contrast to what other tribes seeking amendments had agreed to pay.  In

addition, though it agreed to pay $4350 per device for the first 400 additional

devices and $6000 per device for the next 500, it created such impediments to

the State’s ability to use any significant portion of those funds for regulatory

purposes (through a formula rigged to produce the smallest possible number) as

to guarantee that such fees would primarily be utilized to fund agreements

between the Band and local agencies selected by Rincon for projects approved

by the Band.  (Id.)  Rincon, in other words, would have excused itself from its

RSTF obligations, assured that little or nothing could be utilized for regulatory
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purposes and created funding that the Band could control to enhance its

political clout with local governments and to fund projects that would benefit

Rincon’s interests.

IV. THE REQUESTED CONSIDERATION IS NOT EXCESSIVE
BECAUSE USE OF THE REVENUE SHARING FORMULA
APPROVED BY THIS COURT IN COYOTE VALLEY II, WOULD
RESULT IN SUBSTANTIALLY THE SAME LEVEL OF
PAYMENT

In its Opening Brief, the State demonstrated that the level of revenue

sharing it requested of Rincon in return for agreeing to release the Band from

the restrictions the Compact imposed on the extent of Rincon’s monopoly was

reasonable because it was consistent with the level of revenue sharing this Court

found reasonable in Coyote Valley II, 331 F.3d at 1114-15.  (AOB at 41-42.)  In

Coyote Valley II, this Court found that the revenue sharing formula the State

utilized for the SDF while requiring a “significant” payment represented a

“reasonable share of tribal gaming revenues” in return for the “exclusive right

to conduct class III gaming in the most populous State in the country.”  Id. at

1115.  Though the SDF is only applied to slot machines that were in operation

before September 1999, this Court did not base its approval of the SDF formula

on that fact.  It based it on the grant of a monopoly.  Thus, an SDF-style

formula is equally applicable to Rincon’s request to extend its monopoly for
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both new and existing devices.  This formula involves the State’s receipt of a

percentage of the tribe’s net win that increased as the number of slot machines

to be operated increased (7% on the net win of the 201st to the 500th slot

machine, 10% of the net win on the 501st to 1000th machine and 13% on the

1001st to the 2000th machine).  The State established that use of that formula in

this case would result in a revenue sharing payment of more than $35.8 million

(AOB at 42 n.11), as opposed to the $37.9 million the State requested Rincon to

pay for the right to operate 2500 machines.  Given that the two figures are

substantially the same, if one total is reasonable the other must be as well.  

It bears noting in this regard that the SDF formula, though progressive,

stops at 2000 slot machines.  If the SDF formula progression of incremental

three percent increases were carried through to 2500 slot machines, it is

reasonable to assume that the net win percentage on the last 500 devices would

increase by three percent.  Thus, the net win percentage for those devices would

be sixteen percent.  If sixteen percent of net win were applied to the last 500

devices (at $369/day/device), the total revenue sharing requirement for Rincon

would be $37.846 million using an SDF-style formula.

Rincon’s failure to dispute the State’s calculations or their significance

constitutes either an admission that the State is correct that its revenue sharing
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request is reasonable, or a refusal to accept this Court’s holding in Coyote

Valley II, 331 F.3d at 1115, that revenue sharing calculated on that basis is

reasonable in return for the consideration a California compact provides.

V. REVENUE SHARING FUNDS MAY BE UTILIZED FOR A NON-
GAMING RELATED PURPOSE WHERE, AS HERE, THAT USE
RESULTS IN THE FULFILLMENT OF AN IGRA OBJECTIVE – 
INCREASED TRIBAL GAMING REVENUES

Rincon additionally argues that revenue sharing funds may not be utilized

for a non-gaming related purpose – specifically, they may not be deposited into

a state’s general fund.  (Ans. Br. at  36-40.)  In pursuing this argument, the

Band principally relies upon the fact that this Court in Coyote Valley II, 331

F.3d at 1115, specifically refused to rule on whether revenue sharing trust funds

could be placed into a state’s general fund (id. at n.13) and utilized the fact that

SDF funds would not go into the State’s “pocket” as a basis for approving that

form of revenue sharing.  Id. at 1115.  From this, the Band infers that the

placement of revenue sharing funds into the State’s general fund is

impermissible.

Rincon’s assertions ignore the fact that this Court, in Coyote Valley II,

331 F.3d at 1111-14, specifically approved revenue sharing in the form of the

RSTF.  As demonstrated in the State’s Opening Brief (see AOB at 45-50),

RSTF funds distributed to Non-Compact Tribes need not be utilized for
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gaming-related purposes.  Instead, they may be used without restriction by

those tribes for any governmental purposes.  This Court approved that form of

revenue sharing because it had the effect of increasing tribal revenues from

gaming.  Coyote Valley II, 331 F.3d at 1111.

Rincon not only ignores the State’s discussion of this aspect of the

Coyote Valley II decision, it also ignores the fact, also presented in the State’s

Opening Brief (AOB at 49), that allowing states to deposit revenue sharing

monies into their general funds provides a necessary incentive for states to grant

tribes the monopolies on class III gaming that vastly increase tribal gaming

revenues – thereby fulfilling one of IGRA’s objectives (id. at 43).  

As detailed in that brief, tribes operating with the protection of a gaming

monopoly in Northern San Diego County are earning at least three times what

gaming enterprises in Nevada operating without such a monopoly earn.  (AOB

at 43.)  It is also clear that the electorate in California expects that tribal gaming

will produce general fund revenue.  (E.R. 1688-1715.)  Thus, the inability of the

State to obtain general fund revenue sharing in return for granting tribes a

monopoly on class III gaming could result in the loss of the additional gaming

revenue that a monopoly provides tribes.

The State also demonstrated that this Court in Coyote Valley II, 331 F.3d
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at 1115, recognized that states are entitled to negotiate in furtherance of their

economic interests when engaged in compact negotiations and that a state’s

governmental interest with respect to class III gaming on Indian lands includes

“its economic interest in raising revenue for its citizens.”  Id.  As a result, the

mere fact that a state’s revenue sharing proposal places funds in a state’s

general fund is not inconsistent with IGRA as long as that result furthers an

IGRA objective, such as an increase in tribal gaming revenue.

Rincon’s Answering Brief, however, suggests that a state’s economic

interest in Indian gaming is limited to the protection of its existing gaming

activities.  (Ans. Br. 38.)  The Band’s analysis has no support in this Court’s

Coyote Valley II opinion or IGRA’s express terms.  In quoting from 25 U.S.C. §

2710(d)(7)(B)(iii)(1), the Court, in Coyote Valley II, 331 F.3d at 1115, notes

that IGRA allows a reviewing court to look at a state’s “financial integrity” as

well as any “adverse economic impacts on [the State’s] existing gaming

activities” in deciding whether a state has negotiated in bad faith.  Id.  Thus, as

this Court found, IGRA contemplates that a state’s legitimate negotiation

interests involve more than an interest in protecting its existing gaming

activities and can involve the state’s overall financial integrity.  Id.
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VI. THE STATE’S REASONABLE INTERPRETATION OF COYOTE 
VALLEY II, AND ITS RELIANCE UPON THE SECRETARY’S
APPROVAL OF GENERAL FUND REVENUE SHARING
COMPACTS IN CALIFORNIA AND OTHER STATES,
PRECLUDES A FINDING THAT THE STATE NEGOTIATED IN
BAD FAITH

In its Opening Brief, the State established that the district court erred in

not conducting the type of inquiry Judge Claudia Wilken5/ did in Big Lagoon

Rancheria v. State of California (E.R. 1750-51), before rendering a decision on

whether the State had negotiated in bad faith.  Further, the State demonstrated

that if this kind of inquiry had been undertaken, the court should have found

that the State had negotiated in good faith because its interpretation of Coyote

Valley II was reasonable and because it justifiably relied upon the Secretary’s

approval of compacts and compact amendments with similar general fund

revenue sharing provisions.  (AOB at 56-59.)

Though Rincon plainly disputes the State’s interpretation of Coyote

Valley II, it does not dispute the fact that the State’s construction of Coyote

Valley II is reasonable.  Instead, the Band focuses its attention on the

Secretary’s conduct and contends that the Secretary’s approval of compacts and

compact amendments with general fund revenue sharing provisions provides
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the State with no justification for pursuing its negotiation position in this case.  

Rincon asserts that the Secretary’s decision to approve those compacts

was driven by the “difficult negotiating position” many tribes have found

themselves in after the Supreme Court’s holding, in Seminole Tribe of Florida

v. Florida, 517 U.S. 44 (1996), that the Eleventh Amendment bars tribes from

suing states for bad faith negotiation absent a state’s express consent.  The Band

reasons that because the Secretary was therefore compelled to approve those

compacts because of Seminole, the State was not justified in relying upon the

Secretary’s approvals.  (Ans. Br. at 42-44.)  Rincon asserts that the Secretary’s

approvals also provide no basis for justifiable reliance because the Secretary is

uncertain whether revenue sharing is permissible, or, if it is, what level of

revenue sharing is appropriate.  (Id. at 44, 50-51 nn. 13 & 14.)  Finally, the

Band suggests that other compacts and compact amendments the Secretary

approved in California either constitute such bad deals for those tribes that the

State should know it cannot impose them on other tribes, or involves tribes in

materially different circumstances such that the State should know it cannot

reasonably impose the same deal on Rincon.  (Id. at 45-46, 49-51.)
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A. California Has Waived Its Eleventh Amendment Immunity
With Respect to Bad Faith Negotiation Claims.  Thus, the
Seminole Decision Did not Compel the Secretary’s Approval of
California Compact Amendments

Rincon’s contention that the Secretary was compelled to approve

California compact amendments is untethered to reality.  In California, tribes

with compacts have the right to bring bad faith suits inasmuch as the State has

waived its Eleventh Amendment immunity against suits asserting that the State

has negotiated compacts in bad faith.  (Compact § 9.4.)  Thus, even if the

Secretary were inclined to approve compacts elsewhere, he was not compelled

to approve compact amendments in California.  As Rincon has here, tribes with

compacts may bring bad faith negotiation lawsuits against the State.  The tribes

with approved compacts could have brought the very same lawsuit that the

Band is now litigating, had they believed the State was negotiating in bad faith. 

Therefore, the Secretary was in no way compelled to approve compact

amendments executed by California tribes because those tribes had a weak

negotiation position.

Furthermore, Rincon’s hypothesis regarding the rationale for the

Secretary’s actions is refuted by the Department of the Interior’s adoption of

regulations establishing procedures for permitting class III gaming where a state

has asserted its Eleventh Amendment immunity against a tribal claim of bad
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faith negotiation.  Those regulations are found in 25 C.F.R. §§ 291.1-291.15. 

They set forth a process whereby a tribe may conduct class III gaming in the

event a state asserts such immunity in a federal court suit and the tribe’s suit is

dismissed.

Though at least two states have filed suit over the validity of those

regulations, the Department of the Interior plainly believes those regulations are

valid and represent a means by which a tribe may conduct gaming in the face of

bad faith negotiation by a state.  Thus, the possibility of a state’s assertion of

Eleventh Amendment immunity is not the mechanism driving the Secretary’s

approval of compacts containing revenue sharing provisions in California or

any other state. 

B. Whatever Uncertainty the Secretary Expressed Regarding
Specific Revenue Sharing Provisions in Other States, No Such
Reservations Have Been Raised Regarding California
Compacts and None, In Fact, Apply

Rincon has asked the Court to take judicial notice of certain letters the

Secretary has sent to various other states regarding compacts submitted for

approval.  In those letters, the Secretary raises concerns about the propriety of

revenue sharing provisions at issue in those specific compacts.  No such letter
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has ever been sent to the State regarding any submitted compact.6/  Moreover

the letters sent regarding compacts from other states, on their face, are

demonstrably inapplicable to the California compacts upon which the State

relies.  The questions raised by the Secretary involve concerns that insufficient

exclusivity had been offered in return for revenue sharing requests.  Such

concerns are inapplicable in California because the exclusivity offered to Indian

tribes in this state is more extensive than the exclusivity offered by other states

that the Secretary speculated might be found an insufficient justification for

revenue sharing.  

For example, Exhibit D to Rincon’s judicial notice request, an August 23,

1997, letter from Secretary Babbitt to the Governor of New Mexico, notes that

Interior has approved compacts that offer “substantial exclusivity, i.e., to

completely prohibit non-Indian gaming from competing with Indian gaming, or

when all payments cease while the State permits competition to take place.”   
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The letter questions the payments in the New Mexico compact, however,

because the

Compact seems to expand non-Indian gaming by
allowing for a state lottery, the operation of a large
number of electronic gaming devices by fraternal,
veterans, or other nonprofit membership
organizations, gaming by nonprofit tax exempt
organizations for fundraising purposes, and the
operation of electronic gaming devices at horse tracks
every day that live or simulcast horse racing occurs. 

The extent of non-Indian gaming discerned by the Secretary in New Mexico,

however, is in sharp contrast to the prohibition in California against the

operation of slot machines and banking and percentage card games by anyone

other than Indian tribes with effective compacts.  (Cal. Const. art. IV, § 19(f).)

Similarly in Exhibit E to the judicial notice request, a February 9, 1999,

letter from Interior to the Governor of Michigan, the Secretary reiterates the

position that “substantial exclusivity” is required in return for payments, but

questions whether such exclusivity has been offered where the state

legalized non-Indian gaming in the largest market in
the State of Michigan, thus allowing non-Indian
gaming to compete with and draw customers from
Indian gaming.  When the law is implemented, it may
make de minimis the promised exclusivity.

The same can be said about the concern expressed in the letter attached as

Exhibit A to the request for judicial notice, an April 25, 2003, letter from
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Aurene Martin to a Wisconsin tribe.  In that letter, the Secretary expressed

concern that the financial benefits to the tribe did not stem from the exclusivity

offered by the state.

Simply put, whatever doubts the Secretary may or may not have had

about compacts in other states, the Secretary expressly approved the Pala and

Pauma compact amendments.  (E.R. 1729-31.)  Moreover, the letter approving

these amendments (id.) is subsequent to any of the letters for which Rincon

seeks judicial notice and represents the clearest possible statement regarding the

Secretary’s position on California compacts.

C. This Court’s Decisions Upholding Revenue Sharing Are the
Driving Mechanism Behind the Secretary’s Approval of
California Compacts

 Contrary to the Band’s belief, the driving mechanism behind the

Secretary’s approvals of California compacts is this Court’s approval of

revenue sharing in Coyote Valley II, 331 F.3d 1094, and Idaho v. Shoshone-

Bannock Tribes, 465 F.3d 1095 (9th Cir. 2006), together with tribal acceptance

of such provisions and the Secretary’s recognition that compacts containing

such terms are consistent with IGRA.7/  Indeed, the Secretary specifically refers
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to this Court’s decision as an underlying basis for the approval of those compact

amendments.  (E.R. 1731.)

Even if the Secretary were actually uncertain about the extent of his

ability to approve compacts with revenue sharing, that fact does not detract in

any way from the State’s entitlement to rely on the Secretary’s actions in

approving such compacts as the basis for its position in compact negotiations.

D. Pala and Pauma are Located on the Same Highway and Serve
the Same Gaming Market.  Thus, Their Compact Amendments
Are Directly Applicable to Rincon

Rincon also asserts that the Pala and Pauma compact amendments

approved by the Secretary are not comparable to Rincon’s situation.  (Ans. Br.

at 46.)  It implies that those tribes have “premier locations” in populous and

accessible areas in which the market is not saturated.  (Id. at 45.)

The Band’s statements in this regard are in sharp contrast to the facts. 

Pala and Pauma are located in Northern San Diego County on the same

highway as Rincon, California Highway 76, and are respectively between five

and eleven miles from Rincon’s casino.  Thus, the suggestion in Rincon’s brief

that its casino is in an inaccessible area, is not located in a populous area, or is

not in the same “premier” location as Pala and Pauma, represents a significant
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distortion of the facts.  Further, Pala and Pauma are plainly in the same

“saturated” market as Rincon.  Indeed, if the market were as saturated as the

Band implies, it is difficult to understand why Rincon would ever want more

gaming devices.

CONCLUSION

The State respectfully requests that the Court reverse the decision of the

district court and order entry of judgment in favor of the State, or, in the

alternative, order that the district court require the parties to resume

negotiations in accord with the principles enunciated in this Court’s decision.
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ANSWER BRIEF 

INTRODUCTION

In its cross-appeal, Rincon argues that should this Court reverse the

district court’s decision and find the State negotiated a Compact amendment

with the Band in good faith, the Court should, nonetheless, force the State into

the baseball style arbitration that Compact section 12.3 requires when a party

has refused to negotiate a Compact amendment.  The Band bases this request

for relief on four grounds.  First, Rincon contends that even though the parties

have negotiated, the State “maliciously” (Ans. Br. at 60) delayed the start of the

negotiations so that it could gain a material advantage.  That advantage, states

Rincon, forced the Band to negotiate for a general fund revenue sharing

amendment constituting a dramatic departure from anything contemplated by

the Compact or previously negotiated by the State.  

Second, although Rincon claims to know that this was the State’s intent,

it also asks that this Court instruct the district court to allow the Band to

conduct discovery regarding the thought processes of the individuals

comprising the State’s negotiation team.

Third, Rincon asks this Court to order the State to negotiate with the

Band over a legal dispute regarding the interpretation of Compact section
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4.3.2.2(a)(1) because the State purportedly untimely responded to Rincon’s

request to meet and confer over this dispute pursuant to Compact section 9.1. 

Fourth, Rincon asks that this Court find that the State refused to negotiate

with the Band over environmental issues related to the operation of Rincon’s

Gaming Facility when the State withdrew its request for negotiations regarding

environmental issues under Compact section 10.8(b) and chose instead to allow

such negotiations to proceed under Compact sections 10.8.3(a) and 12.0.

In addition to seeking an order compelling further negotiations pursuant

to Compact section 12.3, Rincon also asks that this Court reverse the district

court’s decision and find that tribes that possess Gaming Devices licenses under

the terms of their amended compacts are not indispensable parties to the Band’s

claim that those licenses should be taken from those tribes and made available

to Rincon and other tribes.  

Rincon’s procedural contentions are refuted by this Court’s decision in

Coyote Valley II, 331 F.3d at 1110, and the express terms of the Compact. 

Rincon’s discovery claim is inconsistent with established law and its claim

regarding indispensable parties is inconsistent with the authority upon which it

relies.
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STATEMENT OF JURISDICTION

The State agrees that the district court had jurisdiction to rule on the

issues raised by Rincon’s First Amended Complaint, that Rincon’s appeal from

the district court’s grant of the State’s motion for summary judgment was

timely filed and that this Court has jurisdiction over Rincon’s appeal.

ISSUES PRESENTED

Did the district court correctly conclude that no claim for a refusal to

negotiate an amendment to Rincon’s Compact lies where, as here, the parties

failed to reach an agreement on such an amendment not because of any delays

in negotiation, but rather because of their disagreement over substantive issues?

Did the district court, in granting the State’s motion for a protective order

against discovery, correctly conclude that IGRA does not contemplate or

authorize discovery for the purpose of proving a claim a party has negotiated in

bad faith?

Where the State, pursuant to Compact section 9.1, has met and conferred

with Rincon over the Band’s claim the State has misconstrued Compact section

4.3.2.2(a)(1) and has negotiated with Rincon over a Compact amendment that

would release the Band from the necessity to acquire licenses to operate
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additional slot machines as required by section 4.3.2.2(a)(1), may the Band seek

relief compelling the State to meet and confer pursuant to section 9.1, or to

negotiate an amendment to section 4.3.2.2(a)(1) that requires the State to

change its interpretation of that section ?

Did the district court correctly conclude the State negotiated in good faith

over an amendment to the environmental provisions of the Compact and that

Rincon’s bad faith negotiation claim was not ripe for review where, after

rescinding its request for negotiation of such an amendment under the cease and

desist provisions of Compact section 10.8.3(b) and (c), the State continued to

negotiate for such an amendment under Compact section 10.8.3(a) and 

provided Rincon with multiple assurances it would not seek to enforce the

provisions of Compact section 10.8.3(c)? 

Did the district court correctly conclude that tribes with Gaming Device

licenses pursuant to the express terms of their amended compacts are

indispensable parties to Rincon’s claim that the licenses those tribes possess

should be taken from them and returned to the license pool established by the

Compact? 
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STANDARD OF REVIEW

The State agrees that the cross-appeal presents mixed questions of law

and fact that are reviewed de novo by this Court.

STATEMENT OF THE CASE

Rincon’s cross-appeal arises from the district court’s decision to deny

Rincon’s motion for summary judgment on the Band’s First Claim for Relief

(failure to negotiate), its Third Claim for Relief (taking the amended compact

tribes’ licenses), and its Fifth Claim for Relief (failure to negotiate on

environmental issues) alleged in the Band’s First Amended Complaint (E.R.

1668-72) and to grant the State’s motion for summary judgment on those issues. 

(E.R. 10-11 n.1, 21-22, 32-33.)  It also arises from the district court’s grant of

the State’s motion for a protective order against discovery.  (SER 35-51.) 

STATEMENT OF FACTS

The Statement of Facts contained in the State’s Opening Brief more

accurately encompasses the relevant facts regarding Rincon’s cross-appeal than

the Band’s Statement of Facts.
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SUMMARY OF ARGUMENT

Rincon’s cross appeal presents no valid grounds upon which to reverse

the district court’s orders on discovery or the Band’s First, Third, and Fifth

Claims for Relief.  First, regarding Rincon’s First Claim for Relief, the

negotiations between Rincon and the State failed not because the State obtained

an advantage by having first completed negotiations for general fund revenue

sharing amendments with other tribes but rather because the Band could not

accept the concept of general fund revenue sharing.  Thus, as in Coyote Valley

II, 331 F.3d at 1110, because the dispute between the parties is over substance,

not procedure, any delay in negotiations is irrelevant.

Second, regarding discovery in an IGRA bad faith suit, under established

law, good faith is determined by implications arising from a party’s negotiation

position and rationale as gleaned from the actual record of the negotiations, not

by conducting an actual examination of the mental processes of a party’s

negotiator and counsel.  Thus, the district court’s protective order against

discovery should be affirmed.

Third, regarding Rincon’s claim the State failed to timely meet and

confer and, thus failed to negotiate pursuant to Compact section 4.3.3, the

Compact distinguishes between a request to change a Compact provision
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(Compact §§ 4.3.3 & 12.3) and a dispute regarding the proper interpretation of

a Compact provision (Compact § 9.1).  The remedy for a failure to negotiate

over an amendment is set forth in Compact section 12.3.  The remedy for a

failure to resolve a dispute over an interpretation of the Compact is set forth in

Compact sections 9.1(d), 9.4(a) and 11.2.1(c).  Indeed, Rincon is currently

pursuing those remedies in Appeal No. 06-55259.  Rincon has confused a

dispute over the proper interpretation of Compact section 4.3.2.2(a)(1) with a

refusal to negotiate for an amendment to that provision.  The State has

negotiated over a change in the limits set forth in that provision by agreeing to

allow Rincon to operate additional slot machines without obtaining the licenses

that otherwise would be required by the terms of that section.

Fourth, the State has negotiated with the Band over the terms of an

amendment to the environmental provisions of the Compact.  As the Compact

permits, it has chosen to pursue those negotiations under Compact section

10.8.3(a) and section 12.0, rather than pursuant to Compact section 10.8.3(b)

and (c).  The State’s choice in this regard benefitted Rincon by allowing the

Band to complete projects under construction as of January 1, 2005, even

though there was no agreement on an amendment to the environmental terms of

the Compact.  Indeed, the State expressly agreed it would not act to prevent any
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such construction.  Thus, there is no case or controversy between the State and

Rincon and the district court’s decision should be affirmed.

Finally, the tribes whose Gaming Device licenses Rincon seeks to have

this Court take from them are indispensable parties and, contrary to the Band’s

belief, this Court’s decision in Cachil Dehe Band of Wintun Indians v.

California, 536 F.3d 1034 (9th Cir. 2008), not only does not support Rincon’s

position, it directly contradicts it.  In that case, this Court specifically precluded

relief that would take licenses away from an absent tribe.  In this case, that is

precisely the type of relief that Rincon seeks.

ARGUMENT

I. WHERE, AS HERE, THE PARTIES HAVE NEGOTIATED AND
THE DISPUTE BETWEEN THEM IS OVER SUBSTANCE, ANY
DELAY IN NEGOTIATION IS IRRELEVANT

Rincon asserts that even though the parties have negotiated, the State

should be found to have failed to negotiate because a delay before negotiations

occurred allowed the State to formulate a Compact amendment proposal that

was unacceptable to the Band on legal and economic grounds and, for that

reason, made good faith negotiations impossible.  (Ans. Br. at 57.)  In the

Band’s view, the State utilized the delay in negotiations to formulate a proposal

that it could use to force those provisions on Rincon as a template.  (Id. )
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The Band’s position is inconsistent with this Court’s decision in Coyote

Valley II, 331 F.3d at 1110, in which the Court determined that where

negotiations have occurred and the dispute between the parties is over the

substance of the negotiation proposals, any delay in negotiations is irrelevant. 

Here, the dispute between the parties is over the substance of the State’s

Compact amendment proposals and whether they are lawful under IGRA. 

Thus, any procedural delay is irrelevant.

As the district court concluded in In re Indian Gaming Related Cases,

147 F. Supp. 2d 1011, 1015 (N.D. Cal. 2001) (Coyote Valley I):

Any delays in the negotiations do not constitute bad faith. 
First, the Court accords the arguments concerning the Wilson
Administration little weight.  Although IGRA does not specify the
time period that should be evaluated in determining whether a
State negotiated in good faith, common sense dictates that a State
that has, in the recent past, negotiated in good faith should not be
compelled to submit to the procedures set forth in 25 U.S.C. §
2710(d)(7)(B)(iii) and (iv) based on its conduct in the more distant
past.

On appeal, this Court confirmed the district court’s legal conclusion

when it determined two things.  First, that the “gravamen of Coyote Valley’s

complaint,” notwithstanding the complaint’s allegations against the Wilson

administration, is that the “Davis Administration, rather than the Wilson

Administration, has refused to negotiate in good faith; and it is against the
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Davis Administration that Coyote Valley seeks injunctive relief.”  Coyote

Valley II, 331 F.3d at 1110.  Second, the Court found that the essence of the

tribe’s suit was the substance of the Davis administration’s offers.  In this

regard it stated:

To the extent that Coyote Valley may have a valid objection to
negotiations by the Davis Administration, it is not an objection to
the timing and procedures of those negotiations.  It is, rather, an
objection to the substance of the three provisions of the Davis
Compact to which Coyote Valley specifically objects.

Id.

In this case, the record demonstrates not only that Rincon’s primary

objection is to the substance of the State’s proposals, but that to the extent there

was delay, such delay is more the result of Rincon’s conduct and objectives

than the State’s.

While Rincon blames any delay in negotiations on the State, the record

does not support the Band’s argument.  Rincon states that it repeatedly sought

Compact amendment negotiations.  However, Rincon failed to contact the

State’s negotiator after his appointment – in marked contrast to the Buena Vista

Rancheria of Miwok Indians (Buena Vista) and the Fort Mojave Indian Tribe

(Fort Mojave).  Buena Vista and Fort Mojave requested compact negotiations

with the State at the same time and in the same letter in which Rincon did. 

(E.R. 110.)  Yet, those tribes concluded compacts with the State in 2004 while
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the Band did not.  (E.R. 1324-89, 1456-526.) 

Moreover, the Band failed to make any proposal to the State’s negotiator

until June, 2004, (E.R. 137) and even then did so only after the State had first

made its own proposal (id. at 16, 357).  Additionally, the Band failed to make a

written proposal, although requested to do so, until January, 2006 (id. at 17) –

more than two years after it purportedly requested amendment negotiations with

nine other tribes in November 2003, nineteen months after it had been requested

to do so by the State, and two and one-half months after the State had made yet

another amendment proposal.

As a result, the Band’s behavior demonstrates an indifference to actual

negotiations.  Its conduct was driven instead by the substance of the State’s

negotiation position and the Band’s apparent desire to posture for the sake of its

litigation position.  Thus, the Band did not contact the State’s negotiator as did

Fort Mojave or Buena Vista, both of whom successfully completed negotiations

with the State.  Instead, the Band threatened litigation.  (E.R. 1111.)  When a

negotiation session was held, after hearing the State’s position Rincon chose to

respond – not with a written counter-proposal as the State requested – but rather

with this litigation.  Thus, the Band’s conduct was driven by its objection to the

State’s negotiation stance – not by any delay in the conduct of negotiations.

Case: 08-55809     10/21/2008     Page: 46 of 73      ID: 6680183     DktEntry: 21-1



46

Finally, though Rincon argues that the proposal the State ultimately

formulated has made negotiations impossible, Rincon fails to explain how

negotiations might have been different if they had taken place as soon as the

Band desired.  In this regard, the Band does not provide any evidentiary support

for the proposition that the State would have: (a) eschewed revenue sharing if it

had negotiated with Rincon first; (b) not wanted the funds placed in the general

fund; or (c) not asked that the environmental, health and safety, worker rights,

and patron protection provisions be part of the new agreement. 

Indeed, the Court may take judicial notice of the fact that it was the Davis

Administration that developed the concept of general fund revenue sharing with

the La Posta Band of Mission Indians and the Santa Ysabel Band of Diegueno

Mission Indians compacts executed in September 2003 and ratified by the

California Legislature before the Schwarzenegger Administration took office in

October 2003.  (See section 4.3.1(a) of those compacts in the State’s Req. for

Judicial Notice Exs. A & B filed concurrently herewith.)  The Court should also

note that the concept of revenue sharing based on a percentage of net win exists

in Rincon’s Compact (Compact § 5.1(a)) and was the basis for the State’s

revenue sharing request in the La Posta and Santa Ysabel compacts.  Further,

the idea that the percentage of net win would increase as the number of
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authorized slot machines increased is also a concept rooted in Rincon’s existing

Compact.  (Compact § 5.1(a)).  Likewise, the fact that amendment negotiations

could result in an increase in the number of authorized slot machines above and

beyond what was permissible under the compacts negotiated in 1999 is a

concept that lies at the heart of Compact section 4.3.3.  Thus, the negotiation

concepts the Band finds so objectionable were not formulated in the State’s

negotiations with the Five Tribes, but instead constitute nothing more or less

than an evolution of negotiation principles that existed well before those

negotiations had ever commenced.

II. WHETHER THE STATE HAS NEGOTIATED IN GOOD FAITH
IS DETERMINABLE THROUGH EXAMINATION OF THE
RECORD OF NEGOTIATIONS, NOT THROUGH A PROBING
OF THE THOUGHT PROCESSES OF THE STATE’S
NEGOTIATORS

The district court determined that IGRA did not authorize or contemplate

the use of discovery in bad faith litigation.  (SER 48-51.)  The State accepts and

adopts the district court’s rationale.  

Assuming arguendo, that this Court finds that discovery may be

appropriate in an IGRA bad faith negotiation case and that any of the Band’s

claims have merit, Rincon is not entitled to attempt to bolster those claims

through discovery of the thought processes of the State’s negotiation team.
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The Band’s discovery requests are based on a faulty premise.  That

premise is that since “good faith” is a state of mind, it is appropriate to probe

the minds and thoughts of the State’s negotiators and attorneys.  While “good

faith” is a state of mind, case law involving the good faith negotiation

requirement in contexts other than IGRA negotiations demonstrates that this

state of mind is determined not by investigating the deliberative process of the

negotiators or eviscerating attorney-client privileges or attorney-work product

privileges.  Instead, a party’s good faith is inferred from the conduct of the

individuals involved and the statements and proposals they have made in the

negotiation process.

In Coyote Valley I, 147 F. Supp. 2d at 1020, the court stated that it

“looked for guidance” on how to construe IGRA’s good faith negotiation

requirement to case law interpreting similar provisions in the National Labor

Relations Act (“NLRA”) because the term “good faith” is not defined in IGRA. 

Id.  NLRA cases make it clear that the “good faith” standard is to be determined

from the parties’ conduct and statements as opposed to an examination of their

“real reasons” and private thoughts.

In Seattle-First National Bank v. National Labor Relations Board, 638

F.2d 1221, 1226 (9th Cir. 1981), the court put it this way:  “Since it would be
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extraordinary for a party directly to admit a ‘bad faith’ intention, his motive

must of necessity be ascertained from circumstantial evidence.”  Id.  As the

court noted in NLRB v. Holmes Tuttle Broadway Ford, Inc., 465 F.2d 717, 719

(9th Cir. 1972), in quoting from an earlier United States Supreme Court case,

N.L.R.B. v. Insurance Agents Union, 361 U.S. 477, 498 (1960):

We have recognized that the “Board has been afforded flexibility to
determine . . . whether . . . conduct at the bargaining table evidences a
real desire to come into agreement: and that this determination is made by
“drawing inferences from the conduct of the parties as a whole.”  

Another court described the proper mode of analysis in this fashion:  “The

problem is essentially to determine from the record [of negotiations] the

intention or the state of mind of respondents in the matter of their negotiations

with the Union.”  NLRB v. Fitzgerald Mills Corp., 313 F.2d 260, 266 (2nd Cir.

1963).

In fact, this is precisely what this Court did in Coyote Valley II, 331 F.3d

1094, when it examined the record of the negotiations between the State and the

tribes involved, as well as the precise terms of offers made and accepted.

Rincon apparently seeks to prove its case – not by drawing inferences

from objective facts – but rather by attempting to look behind those facts by

asking the State’s negotiator what was on his mind and by asking his legal

counsel to disclose privileged communications about what reasons the
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negotiator might have had for the actions taken other than those set forth in the

State’s negotiating proposals to the Band.  Thus, by rejecting the actual

statement of the reasons given by the State for its proposals and the timing of

meetings, Rincon seeks the State’s purported undisclosed motives for its

conduct.  Rincon cites no authority supportive of such an inquiry and ignores

the fact that case law is entirely against its position.  Cheyenne River Sioux

Tribe v. State of S.D., 830 F. Supp. 523 (D. SD. 1993), aff’d, 3 F.3d 273 (issue

of good faith negotiation could only be decided on the basis of the transcripts of

the negotiations).

Rincon erroneously presumes that it is appropriate to depose a high

government official such as the State’s negotiator or the Governor’s Legal

Affairs Secretary because they have unique information about the State’s

negotiating position.  However, the only information in that regard that is

unique is their thought processes, their negotiation strategy, and their

communications with the Governor, his advisors, and his attorneys.  The

deliberative process privilege, attorney-client privilege and official information

privilege all preclude discovery regarding that information.  
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III.  THE STATE HAS NEGOTIATED OVER THE MATTERS
ENCOMPASSED BY COMPACT SECTIONS 4.3.1 AND 4.3.2 AND
THEIR SUBDIVISIONS

Rincon argues that the State breached the terms of Compact section 4.3.3

when it failed to agree to change its legal interpretation (in pending litigation)

on the number of Gaming Device licenses available in the state licensing pool

established by the Compact or to agree to take Gaming Device licenses from

other tribes in order to provide the Band with the licenses it seeks.  (Ans. Br. at

64-68.)  As a result, Rincon has asked the Court to impose the remedy for a

breach of this provision of the Compact established by section 12.3.  (Id.)

Rincon’s argument confuses the meet and confer provisions set forth in

Compact section 9.1, which are designed to provide an opportunity to resolve

disputes over the meaning of specific terms of the Compact, with Compact

section 4.3.3, which requires the parties to negotiate in good faith amendments

or changes to the terms of sections 4.3.1 and 4.3.2 and their subdivisions. 

While there is an obligation to negotiate over changes to the Compact’s terms,

there is no Compact obligation to pursue to resolution disputes over the

meaning of those terms.  All that Compact section 9.1 compels is that the

parties meet and confer.  It does not require ultimate resolution of the dispute. 

Indeed, the section contemplates that disputes may not be resolved in a meet

and confer, by permitting the parties to seek judicial relief if a court has the
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necessary jurisdiction.  

The State has satisfied its duties and responsibilities under Compact

section 9.1 by meeting and conferring with the Band over the legal dispute the

parties have over the number of Gaming Device licenses available to the

licensing pool and whether the State is obligated to take licenses away from

other tribes.  Likewise, the State has satisfied its duties and responsibilities

under Compact sections 4.3.3 and 12.3 by negotiating with the Band over an

amendment that would clearly delineate the number of slot machines Rincon is

authorized to operate, as well as the terms and conditions under which that

could occur.

A. The State Has Satisfied Its Obligation To Meet and Confer
Under Compact Section 9.1

As Rincon notes, there is a disagreement between Rincon and the State

over how many Gaming Device licenses are available in the licensing pool

established by Compact section 4.3.2.2(a)(1).  Further, as the Band concedes, it

has sought judicial resolution of that dispute.  This Court presently has under

consideration a petition for rehearing of the Court’s memorandum of decision

on that claim.  

Though Rincon argues that the State rebuffed several of the Band’s

requests to meet and confer on this issue, the record clearly notes that the
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parties have, in fact, met and conferred.  (E.R. 1025.)  As a consequence, the

State has no further obligation pursuant to Compact section 9.1 regarding an

interpretation of the actual number of Gaming Device licenses available to the

licensing pool.  Simply put, the only remedy for a failure to meet and confer is

to order a meet and confer.  Because those sessions have occurred, there is no

right to any relief under the Compact.

As Rincon also notes, there is a disagreement between the State and the

Band over the State’s purported obligation to take licenses from the Five Tribes

and return them to the licensing pool.  While the Band argues that the State did

not immediately meet and confer on this issue, the record demonstrates that the

parties have met and conferred on this question.  The Band provided a legal

analysis in support of its view on October 10, 2006.  (E.R. 1010-16.)  The State

responded to, and rejected, that analysis on October 23, 2006.  (Id. at 1027-28.) 

The parties, therefore, have met and conferred on this issue as well.  Moreover,

the Band has invoked its right to seek judicial relief on that dispute with the

Third Claim for Relief of Rincon’s First Amended Complaint.
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B. The State Has Satisfied Its Obligations Under Compact
Sections 4.3.3 and 12.3

The State has also met its obligation to negotiate in good faith regarding

its obligation to “negotiate in good faith with the [Band] concerning any matters

encompassed by Sections [sic] 4.3.1 and Section 4.3.2, and their subsections.” 

(Compact § 4.3.3.)  Sections 4.3.1 and 4.3.2 set limits on the number of slot

machines a tribe may operate and some of the conditions under which the tribe

may operate those machines such as the amount, timing, payment schedule and

recipients of license and other fees.

The record demonstrates that the State negotiated with the Band over the

matters encompassed by those Compact sections.  It made proposals that

addressed the number of slot machines the Band could operate and the terms

under which that operation could occur.  (E.R. 1021-25.)  As a result, the State

negotiated over the matters encompassed by those Compact sections.  While the

State did not agree to Rincon’s preferred mechanisms for establishing the

number of slot machines the Band may operate or the terms and conditions

under which that operation could occur, the State made proposals in that regard.

In other negotiation contexts, the courts have made clear that the

“obligation to bargain collectively ‘does not compel either party to agree to a 

proposal or require the making of a concession.’”  NLRB. v. Tomco Commc’ns,
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Inc., 567 F.2d at 884.  As a result, the mere fact that the State has not agreed to

Rincon’s preferred mechanisms does not mean that the State has failed to

negotiate.  It merely means that the parties have not agreed upon a single

approach to the matter under discussion.  Inasmuch as IGRA, just as the NLRA

in 29 U.S.C. § 158(a), does not compel agreement, the failure to agree upon a

single mechanism does not constitute a failure to negotiate.

IV. THE TRIBES FROM WHICH RINCON SEEKS TO TAKE
GAMING DEVICE LICENSES ARE INDISPENSABLE PARTIES

Rincon’s opposition memorandum argues that the tribes from which it

seeks to take Gaming Device licenses with its Third Claim for Relief are not

indispensable parties because those tribes would lose nothing if they lost their

licenses.  (Ans. Br. at 64.)  The Band suggests that this legal conclusion is

compelled by the Court’s recent decision in Cachil Dehe Band of the Colusa

Indian Community (Colusa), 536 F.3d 1034 (9th Cir. 2008).  Contrary to

Rincon’s belief, Colusa not only does not support Rincon’s position, it, in fact,

supports the State’s.  In this regard, the Colusa decision is not yet final as a

result of the State’s petition for rehearing.  Assuming it were to become final in

the form of the panel decision, the ruling in that case specifically precludes any

award of relief that would deprive an absent tribe of its Gaming Device

licenses.  Id. at 1048 (Rule 19 necessarily confines relief to remedies that do not
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invalidate licenses issued to absent tribes).

In Colusa, the tribe sought a declaration regarding the number of Gaming

Device licenses that were available to be issued to tribes by the California

Gambling Control Commission pursuant to Compact section 4.3.2.2(a)(1).  The

State defended on the ground that other absent tribes were indispensable parties. 

While the Colusa court found that absent tribes that would lose no licenses were

not required parties to that action, it specifically limited the relief the plaintiff

tribe could obtain.  The Court held that the district court was precluded from

awarding any relief that would deprive absent tribes of their licenses.  Colusa,

536 F.3d at 1048.  Here, the Court is being asked to re-write the absent tribes’

agreement with the State by taking licenses from those tribes and leaving their

obligation to the State uncertain.8/  Plainly, the State is in no position to

represent the interests of the absent tribes by defining their interests in an

agreement to which the State is an adverse party.  Just as plainly, an action to

re-write the absent tribes’ agreement with the State has a far greater impact on
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the absent tribes than a determination involving the total number of licenses

available.  Moreover, it also subjects the State to the possibility of inconsistent

obligations should courts in the different jurisdictions involved come to

opposite conclusions regarding the validity of the absent tribes’ licenses. 

In its Third Claim for Relief, Rincon alleges that the Gaming Device

licenses held by the Five Tribes that negotiated amended compacts in 2004

should not be considered for purposes of determining the aggregate limit on the

statewide license pool and that those tribes should be removed from the license

pool.  (E.R. 1011, 1671.)  The amended compacts obligate the Five Tribes to

maintain existing licenses issued under the 1999 Compact and obligate the State

to count them towards the statewide limit on Gaming Device licenses.  The

relief requested by Rincon would directly affect the Five Tribes’ legally

protected interests in their amended compacts and expose the State to

inconsistent obligations. 

The amended compacts implicated in Rincon’s Third Claim for Relief

clearly specify the Five Tribes’ rights and obligations for the continued

operation of Gaming Devices those tribes operated before the compact

amendments took effect.  Specifically, several of the amended compacts

repealed and replaced Compact section 4.3.1 with, in pertinent part, the

following:  
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(a) The Tribe is entitled to operate the following number
of Gaming Devices pursuant to the conditions set forth in Section
4.3.3:

(i) [x number] Gaming Devices, which were
operated on September 1, 1999; and 

(ii) [x number] Gaming Devices operated
pursuant to licenses issued in accordance
with former Section 4.3.2.2 of the 1999
Compact, which licenses shall be
maintained during the term of this
Amended Compact pursuant to Section
4.3.2.2 herein.

(E.R. 206 (emphasis added).)  The amended compacts also repealed Compact

section 4.3.2.2 and replaced it, in several instances, with the following:

(a) The Tribe shall maintain its existing licenses to
operate Gaming Devices by paying to the State Gaming Agency
for deposit into the RSTF the following fee within 30 days of the
end of each calendar quarter: [$]

(Id. at 208 (emphasis added).)

Thus, the amended compacts obligate each of the Five Tribes to maintain

its licenses for all Gaming Devices in operation before the compact

amendments took effect.  As a condition of maintaining such licenses, the Five

Tribes are required to pay quarterly fees into the RSTF.  The amended compacts

do not require or permit the Five Tribes to return their licenses to the

Commission for redistribution through the license draw process.  Instead, the

Five Tribes still retain, own and pay fees for the previously issued licenses.  As
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such, the licenses must continue to be included within the statewide limit, and

are therefore unavailable for distribution to other tribes pursuant to their 1999

Compacts.

To award Rincon the relief sought by it here would:  (a) require the State

to breach the amended compacts; (b) deprive the Five Tribes of a bargained-for

benefit; and (c) potentially subject the State to inconsistent obligations. 

V. THE STATE HAS NEGOTIATED OVER THE
ENVIRONMENTAL PROVISIONS IN COMPACT SECTION 10.8
AND THERE IS NO CASE OR CONTROVERSY WITH RESPECT
TO THE PROVISIONS OF COMPACT SECTION 10.8.3(C)

Rincon argues that the State has failed to negotiate in good faith an

amendment to the environmental provisions of section 10.8.3 of the Compact

because it chose to conduct those negotiations under the general provisions of

section 10.8.3(a) and 12.0 of the Compact, rather than the special and specific

provisions of Compact section 10.8.3(b).  (Ans. Br. at 69-70.)  Rincon also

argues that, even though the State has repeatedly disavowed any intention to

seek a cease and desist order under Compact section 10.8.3(c), the Court should

nonetheless issue an order precluding the State from taking such action.  (Id.)

The Band’s discussion of Compact section 10.8.3 ignores the existence of

Compact section 10.8.3(a) and the provisions of Compact section 12.0. 

Rincon’s argument presumes that the only mechanism for negotiating over the
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environmental provisions of Compact section 10.8 is through the specific and

special mechanism provided by Compact section 10.8.3(b).  This is simply not

the case.

 Section 10.8.3(b) provides that, if the State has requested negotiations

over section 10.8 after January 1, 2003, and before March 1, 2003, the parties

“will enter into such negotiations in good faith.”  Section 10.8.3(c) provides

that, “if the State has requested negotiations pursuant to subdivision (b)” and

there has been no agreement as of January 1, 2005, the State, absent a judicial

order finding that the State had been negotiating in bad faith, may seek a cease

and desist order against the tribe barring certain construction on the tribe’s

lands until there is an agreement.

The provisions of section 10.8.3(b) are not the only mechanism for

negotiating the provisions of section 10.8.  Section 10.8.3(a) specifically

provides that the parties “shall, from time to time meet to review the adequacy

of” section 10.8.  Thus, the parties are permitted to discuss Compact section

10.8 both before and after the time limits set forth in section 10.8.3(b).  Further,

Compact section 12.1 provides that “the terms and conditions of this Gaming

Compact may be amended at any time by the mutual and written agreement of

both parties.”  As a result, the State may request negotiation of the provisions of

section 10.8 without reference to the provisions of section 10.8.3(b).  All that
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section 10.8.3(b) does is provide the State with a procedure by which it can

assure timely completion of negotiations over section 10.8.  Contrary to

Rincon’s suggestion, nothing in the Compact compels the State to make a

request under section 10.8.3(b), or to pursue that request once it has been made.

The State has chosen to pursue negotiations over the provisions of

Compact section 10.8 outside the provisions of section 10.8.3(b), in accord with

the provisions of sections 10.8.3(a), 12.1 and 12.3 of the Compact.  In that

regard, the State withdrew its request for negotiations under section 10.8.3(b)

(E.R. 108-09) and has disavowed any desire to seek an order under section

10.8.3(c).  (Id. at 122.)  Further it has made specific proposals to Rincon with

respect to amendment of Compact section 10.8.3.  (Id. at 358, 1023, 1033.)

In summary, the State has negotiated in good faith over section 10.8 of

the Compact and no case or controversy exists with respect to Compact section

10.8.3(c).  The fact that the Band is concerned the State might attempt to

enforce the provisions of section 10.8.3(c) at some point in the future simply

does not provide a jurisdictional basis for action by this Court.  Speculation

about a potential future controversy does not make a case or controversy

permitting judicial review.  Eccles v. Peoples Bank of Lakewood Village, Cal.,

333 U.S. 426 (1948).  In this case, the State has repeatedly told the Band that

the State will not enforce the provisions of section 10.8.3(c) against the Band
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9.  In a letter dated June 15, 2004, the State told Rincon:

The State agrees that, inasmuch as its previous request for
renegotiation of the provisions of Section 10.8 were [sic]
withdrawn by former Governor Davis, the State will not
require the Band to cease construction and other activities on
projects in progress pursuant to Compact Section 10.8.3(c), on
the ground that no agreement amending Section 10.8 has been
concluded by the Band by January 1, 2005, as provided by that
section.

(E.R. 122.)

62

because the State withdrew its request for negotiations made pursuant to

Compact section 10.8.3(b).  (E.R. 122, 129.)9/  Thus, there is no dispute between

the parties on this point that requires judicial resolution.
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CONCLUSION

The State respectfully requests that the Court affirm the district court’s

dismissal of Rincon’s First, Third and Fifth Claims for Relief and its protective

order against discovery.

Dated:  October 20, 2008
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