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ANSWER TO PETITION FOR REVIEW

I*

INTRODUCTION

Plaintiff and Respondent Sharp Image Gaming, Inc. ("SIG") sued

Defendant and Petitioner Shingle Springs Band of Miwok Indians (the

"Tribe") after the Tribe reneged on written agreements under which SIG

agreed to lease gaming devices to the Tribe and provided millions of dollars

to construct a casino when no one else would. The Tribe asserted that

federal law preemption and sovereignty immunity bar SIG's suit.

After giving the Tribe multiple opportunities to support these claims,

the trial court rejected them and denied the Tribe's motions to dismiss on

these grounds. The Tribe repeated the same arguments to the Court of

Appeal, which summarily denied the Tribe's petition for writ of mandate.

The Tribe's petition in this Court should also be denied because

there is no need for review to secure uniformity of law, nor does the

petition present an important question of law. Cal. Ct. Rule 8.500(b)(1).

To the contrary, settled California law dictates that the Tribe's preemption

and sovereign immunity motions be denied.

On preemption, the Tribe asserts that a state court action to enforce

the agreements at issue is preempted by the Indian Gaming Regulatory Act

("IGRA"), 25 U.S.C. § 2710 et seq. The decision in American Vantage

Companies v. Table Mountain Rancheria, 103 Cal. App. 4th 590, 597

(2002), is controlling here.

In American Vantage, the Court of Appeal held that an assertion by a

tribe that a particular agreement is void under IGRA - because it is alleged



to be a "management contract" that the NIGC hasnot approved - doesnot

and cannot give rise to federalpreemption. The court noted in America

Vantage that IGRA only regulates "management contracts." ld. Thus, if

the. challenged agreement is a "management contract" that is void because

the NIGC did not approve it, the contract never existed and there is nothing

to regulate under IGRA. On the other hand, if the agreement is not a

"management contract," IGRA does not apply by its own terms. In short,

either way the Tribe's argument cannot furnish a basis for federal

preemption. The issue is one for state courts to decide.

On sovereign immunity, the Tribe contends jurisdiction is lacking

because there was no waiver of tribal sovereign immunity as to an action by

SIG to enforce the agreements. However, as the trial court found, each and

every agreement sued on in this case contains an express and unequivocal

waiver of sovereign immunity that was authorized by the Tribe. (See

Tribe's Appendix of Exhibits, Vol. VII/Exh. 45/p. 1959). t This is sufficient

to deny the Tribe's motion to dismiss on the ground of sovereign immunity.

See Warburton/Buttner v. Superior Court, 103 Cal. App. 4th 1170, 1190

(2002).

Moreover, the Tribe's arguments on preemption and sovereign

immunity have no application to one of the three agreements upon which

SIG has sued. The result is that SIG's action to enforce that agreement

would continue regardless of the Tribe's jurisdictional defenses to the other

agreements.

1 All record citations are to the Tribe's Appendix of Exhibits filed

with the Court of Appeal, by volume, exhibit and page.



In short, since the petition challengesonly the application of

established law to the facts of the Case, it should be denied. There is no

reasonthe Tribe cannot challenge the trial court's decisions in due course

on appeal, and there is nothing extraordinary about this case (other than

how long the Tribe has delayed it, as it is now approaching its third

anniversary).

II.

STATEMENT OF FACTS AND PROCEDURAL HISTORY

SIG submits this abbreviated Statement of Facts and Procedural

History. A detailed statement of facts and supporting evidence is presented

in SIG's briefs included in the Tribe's Appendix of Exhibits. (See

Vol.III/Exh. 2 I/pp. 632-637.) 2

A. Statement of Facts.

In 1996 and 1997, the Tribe entered into two leasing agreements -

the Gaming Machine Agreement ("GMA") and the Equipment Leasing

Agreement ("ELA") - under which SIG agreed to supply gaming devices

and some up-front financing to the Tribe. In return, the Tribe gave SIG the

exclusive right to supply gaming devices at any gaming facility operated by

the Tribe, and to receive a percentage of the gaming revenue. In 1997, the

Tribe also signed a note to repay the millions of dollars SIG had advanced

to the Tribe to construct and establish a gaming facility ("Promissory

Note"). All three agreements contain express waivers of the Tribe's

sovereign immunity in any action to enforce them.

2 SIG's arguments presented herein are also more fully explicated in

its briefs below. (See, e.g., Vol. III/Exh. 20/pp. 615-626, Vol. III/Exh.

21/pp. 638-645, Vol. VI/Exh. 39/pp. 1669-1678.)



More specifically, in May i996, the Tribe contacted SIG about

establishinga gaming facility with machinesprovided by SIG.

(Vol.III/Exh. 22/pp. 673-674, 687, 696-698.) At the time, SIG supplied

gaming devicesto numerous Indian tribes in California. (ld., p. 698.)

On May 21, 1996,the Tribal Council unanimously adopteda

resolution authorizing the Tribal Chairman to sign agreements to establish a

gaming operation. (Vol.III/Exh.23/p. 979.) The resolution was adopted to

give Tribal Chairman David Murray authority to sign the GMA.

(Vol.IV/Exh. 22/pp. 771-772, 781,690-693.) On May 24, 1996, Tribal

Chairman Murray and SIG's President, Chris Anderson, signed the GMA.

(ld. pp. 650-655,699, 780-781.)

The GMA provides, among other things, that SIG "shall maintain

the exclusive for all machines located and operated within the SHINGLE

SPRINGS Tribal Casino or its Gaming establishments during the term of

this agreement." (Vol. III/Exh. 22/p. 650.) Thus under the GMA, SIG had

the exclusive right to provide gaming machines to any casino on the Tribe's

reservation.

The GMA contains an explicit waiver of sovereign immunity: "The

Tribe hereby waives any and all defenses to enforcement of this Agreement

on its sovereignty as an Indian nation." (Vol. III/Exh. 22/pp. 654, 708-

709.)

SIG promptly constructed the initial casino, and bore its entire cost,

per the GMA. (Vol. III/Exh. 22/pp. 703-704; 710.) SIG then delivered the

machines to the Tribe. (Vol. III/Exh. 22/pp. 712-713.) The machines could

be configured to operate as the Tribe specified, including as a Class II

gaming device. (ld. atpp. 713,740, 716, 714-715, 717.)
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In October 1996,the Tribe's temporary gaming facility opened for a

few hours to introduce the casinoto the community and to generatepositive

publicity, but then never reopenedwith gaming machines,principally

becauseof issuesinvolving public access. (Vol. III/Exh. 22/pp. 721-722,

801-803, 718-719, 732-734,782-783,688-689, 722, 719-720;

Vol.IV/Exh.22/pp. 906-910.) SIG, however, remained committed to

funding the Tribe's continuing efforts to develop a fully functional casino

operation. (Vol.III/Exh. 22/pp. 809-813,784-785.) To addressthe access

issues,SIG, among other things,purchasedproperties in the areato build a

frontage road from Highway 50 to the casino on tribal property. (ld. pp.

809-813,816-817.)

As they moved forward with the project, the parties entered into a

new agreementin 1997,the ELA. (Vol. III/Exh. 22, pp. 656-663.) The

ELA containedvarious changesto the standardagreementthat SIG had

usedpreviously. (Vol. III/Exh. 22/pp. 728-729, 736-738.)

The Tribe also signedthe Promissory Note for all the funds SIG had

advancedthrough that time. (Vol. III/Exh. 22/pp. 729, 826-827.)

Before the ELA wassigned, on November 15, 1997,Tribal

Chairman Murray had mailed a letter to all membersof the Tribe

summarizing the terms of the ELA and the Promissory Note and attaching

copiesof thosedocuments. (Vol. llI/Exh. 22/pp. 825,775-777.)

According to that letter, the Tribe's attorney had reviewed the Promissory

Note, had made somechanges,and would bepresent at the November 15,

1997Tribal Council meeting setto consider it and the ELA. (ld. p. 825.)

At the meeting, the Tribe discussedthe ELA and note extensively.

(Vol. III/Exh. 22/p. 823.) The Tribe thenvoted overwhelmingly to sign the

ELA and Promissory Note. (Id. p. 824.) Accordingly, later that day,



Chairman Murray and Mr. Anderson executedthe ELA, along with the

Promissory Note. (ld. pp. 656-662, 825, 747-748,773-774, 826-827.)

The ELA provides that SIG will leaseto the Tribe "video gaming

devices" and other equipment "as may be further describedon Exhibit A

(the 'Equipment') .... " (Vol. III/Exh. 22/p. 656.) The referencedExhibit

A, entitled "Additional Description of Equipment," provides that a

"[d]escription of equipment.., will besupplied upon opening of Casino."

(Id. p. 663.) During its term, the ELA gives SIG "the exclusive right to

leaseor otherwise supply additional gaming devicesto Lesseeto beused at

its existing or any .futuregaming facility or facilities." (ld. p. 656.)

The waiver of sovereign immunity in the ELA is extensive. It

provides:

Lesseehereby expressly waives its sovereign immunity from
any suit, action or proceeding to enforce Lessee's obligations
under this Leaseor from any action or claim in arbitration and

Lessee expressly consents to the exercise of jurisdiction by
the courts of the State of California or the United States

District Court for the Eastern District of California, the

United States Court of Appeals for the Ninth Circuit, and the

United States Supreme Court for any claims by Lessor arising
out of this lease.

(Vol. III/Exh. 22/p. 661 .)

As for the Promissory Note, it states that the Tribe promises to pay

SIG the principal sum of $3,167,692.86 with interest at the annual rate of

ten percent. (Vol. III/Exh. 22/pp. 826-827, 742-743,744.) The

Promissory Note contains a waiver of sovereign immunity in substantially

the same language as the ELA. (ld., p. 827.)

After entering into the ELA and the Promissory Note, the parties

continued their efforts to open a gaming facility, and SIG continued to



advancemillions of dollars to the Tribe toward that goal. Access issues,

however, continued to be an obstacle despite SIG's efforts to resolve them.

(Vol. III/Exh. 22/pp. 749-750.) Meanwhile, SIG and the Tribe also

attempted to identify and interest potential partners in the casino project.

(Id. pp. 754, 755.) Throughout this period, the Tribe never indicated that it

viewed the agreements with SIG as non-binding in any way. That changed,

however, in 1999.

That year, Chris Anderson introduced the Tribe to Lakes Gaming

("Lakes") as a potential investor. (Vol. III/Exh. 22/pp. 754, 755-756.)

Lakes, however, ended up working in tandem with Keane Argovitz Resorts

("KAR") to circumvent and essentially steal SIG's contracts with the Tribe.

(See generally id. pp. 754-761 .) The Tribe then abruptly announced that it

would not abide by its previous agreements with SIG.

B. Procedural History.

On March 12, 2007, after years of attempting to induce the Tribe to

honor its obligations, SIG commenced this action against the Tribe in E1

Dorado County Superior Court. (Vol. I/Exh. 1/pp.l-13.)

On May 22, 2007, SIG filed the First Amended Complaint alleging

breach of contract claims and other causes of action arising out of the Tribe's

repudiation of the GMA, ELA and Promissory Note. (Vol. I/Exh. 2/pp. 14-

26.)

Since then, the Tribe has made extraordinary efforts to delay this

case such that nearly three years have passed and the Tribe has yet to file a

responsive pleading. Finally, on November 17, 2009, the court denied both

of the Tribe's motions to dismiss on grounds of preemption and sovereign

immunity after extensive briefing and oral argument. (Vol.VII/Exh. 45/pp.

1940-61.)



On December 15,2009, the Tribe filed a Petition for Writ of

Mandate, Prohibition, Temporary Stay, And/Or Other Appropriate Relief

with the Court of Appeal. (Petition for Review ("Pet.") at 12. On January

21, 2010, the Court of Appeal summarily denied the petition, ld. at 13.

III.

LEGAL DISCUSSION

A. There Are No Grounds For Supreme Court Review.

The Court should deny review because it is not necessary to secure

uniformity of decision or to settle an important question of law. Cal. Ct.

Rule 8.500(b)(1). To the contrary, the trial court applied established

California law in denying the Tribe's motions to quash and dismiss on

grounds of federal law preemption and sovereign immunity.

As to federal law preemption, American Vantage squarely holds that

a claim, as here, that a contract is void under IGRA because the NIGC has

not approved it, cannot be subject to federal preemption by IGRA.

Likewise, on sovereign immunity, it is settled that an express written

waiver of sovereign immunity in a contract authorized by an Indian tribe is

fully effective to waive tribal immunity to suit on the contract. Warburton,

103 Cal. App. 4th at 1190. As discussed below, the GMA, ELA and

Promissory Note each contain an express and unequivocal waiver of

sovereign immunity and each contract was fully authorized by the Tribe.

Since the Tribe's contentions raised in the petition were rejected by

the trial court applying settled California law, there is no basis for review

by the Supreme Court.
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B. The Petition Is Not Supported By The Facts And The Law.

The trial court rejected the Tribe's contentions because they find no

support in law or fact, as discussed below.

1. SIG's State Court Action To Enforce Its Agreements

With The Tribe Cannot Be Preempted By Federal Law.

SIG's action to enforce the GMA and ELA in California state court

cannot be preempted under IGRA. The controlling case is American

Vantage, which the Tribe distorts beyond recognition in its petition. Pet. at

27-28. In actuality, American Vantage disposes of the Tribe's claim of

preemption and the trial court correctly relied on it.

a. American Vantage Is Dispositive.

The scope of IGRA preemption is limited. IGRA does not preempt

all issues related to Indian gaming activities. American Vantage, 103 Cal.

App. 4th at 597. "IGRA regulation of contracts is limited to management

contracts and collateral agreements to management contracts." Id. at 596.

Moreover, "to be preempted, the claim must do more than involve Indian

gaming activities. The claim must intrude on the tribe's control of its

gaming enterprise." 3 (Original emphasis.) Id. at 597 (declining to follow

the broad preemption rule stated in Great Western Casinos, Inc. v.

Morongo Band of Mission Indians, 74 Cal. App. 4th 1407, 1426 (1999)).

3 In American Vantage, the court held that the agreement in

question could not intrude on the Tribe's control of its enterprise, because

the "[plaintiff] is not requesting.., to reinstate the consulting contract,"

but "seeking money damages only." 103 Cal. App. 4th at 597. The trial

court below applied a similar reasoning, noting that the Tribe had

purported to terminate SIG's agreements, and hence they could not intrude

on the Tribe's control of its enterprise. Thus, "the dispute regarding

damages from any alleged breach such as is set forth in the Complaint in

this action rests with the State of California courts." (Vol. VII/Exh. 45/p.

1955.)



In American Vantage, the Court of Appeal rejected a tribe's

assertion that, since the plaintiff's consulting agreement was really an

unapproved management contract subject to IGRA and therefore void,

IGRA preempted plaintiff's breach of contract claims, ld. at 596; see also

25 C.F.R. § 533.7 (unapproved management contract is void).

In this situation, the court in American Vantage concluded that there

could be no federal preemption:

Table Mountain alleges that the consulting agreement is in

reality an unapproved management agreement and therefore

is void. At this point it is unknown whether Table Mountain

will be able to prove this defense. Such a determination will

require an examination of the relationship between the

parties. Once those facts are ascertained in the trial court,

they will determine the character of the contract under the

IGRA. However, there are only two possible outcomes. The

contract will be found to be either a consulting agreement or a

void management agreement. Nevertheless, either
characterization leads to the same result. The contract is not

subject to IGRA regulation. Thus, although the IGRA may

play a role in the resolution of this matter, it does not preempt

appellant's claims. Rather, appellant's remedy, if any, for the

alleged breach will be based on California law.

Id. at 596-97 (citations omitted). In short, as here, when a plaintiff sues to

enforce an agreement and a defendant tribe alleges the agreement is a

"management contract" that is void because the NIGC did not approve it,

there can be no preemption under IGRA no matter what the outcome on the

issue may be.

American Vantage expressly relied on the reasoning of Gallegos v.

San Juan Pueblo Business Dev. Bd., Inc., 955 F. Supp. 1348, 1350 (D.N.M.

1997), where the court held:

10



if the Agreement is void becauseit is a managementcontract
that was not approved in advanceby the Chairman of the
NIGC asrequired by 25 U.S.C. §2710(d)(9) it never was a
valid written contract, but was only an attempt at forming a

management contract. If that is the case, then Mr. Gallegos'

suit in no way interferes with the regulation of a management

contract because none ever existed .... It is quite a stretch to

say that Congress intended to preempt state law when there is

no valid management contract for a federal court to interpret.

Id. (original emphasis); accord Rumsey Indian Rancheria of Wintun Indians

of California v. Diekstein, 2008 WL 648451, *3-4 (E.D. Cal. Mar. 5, 2008)

("Even if the agreements are ultimately construed as void management

contracts, they would be found to have never been valid contracts" and

cannot serve as a basis for IGRA preemption, citing Gallegos).

In the petition and in all its previous discussions of American

Vantage, the Tribe has never confronted its core holding, which is squarely

on point and eviscerates the Tribe's preemption argument. 4

b. The NIGC Chairperson's Letter Does Not Supply A
Basis For A Claim Of Preemption.

After nearly two years of lobbying orchestrated by the Tribe's legal

counsel after this litigation commenced, the Tribe procured a letter from

Philip Hogen, the Chairperson of the National Indian Gaming Commission

("NIGC"), stating his view that SIG's GMA and ELA were management

contracts that were void because he had never approved them. Pet. at 9-10.

4 In a similar fashion, the Tribe continues to rely heavily on

Boisclair v. Superior Court, 51 Cal. 3d 1140 (1990), as purportedly stating

a standard for preemption of a state court case by IGRA. Pet. at 11, 17.

However, Boiselair deals with a federal statute that expressly preempted

state courts from reviewing "disputes" involving Indian lands. Boiselair is

not an IGRA preemption case, it does not cite IGRA, and it does not

address the principles outlined by every court that has considered IGRA.

Because it is inapposite, Boisclair has never been used or cited in any case

to assess IGRA preemption.

11



The Tribe hid much of this lobbying effort from SIG, including a face-to-

face meeting between Tribal officials, their legal counsel and Mr. Hogen

from which SIG was deliberately excluded, s For a number of reasons, this

letter is not controlling, not entitled to deference, and does not serve to

manufacture a basis for preemption, as the Tribe would have it. 6

First, as noted above, American Vantage held that regardless of the

outcome on the issue here of whether a contract is an unapproved

management contract that is void under IGRA, there can be no preemption

of state law. 103 Cal. App. 4th at 597. Under American Vantage, if the

Tribe and Mr. Hogen are right that the leases are void because they are

management contracts, then there is no contract for IGRA to regulate. Id.

If the Tribe and Mr. Hogen are wrong, then the leases are not management

contracts regulated by IGRA. Id. Either way there is no preemption by

IGRA. Id.

Second, the letter was indisputably obtained by the Tribe solely to

assist it in defending this suit. An agency opinion secured by a party to a

lawsuit to assist in that lawsuit is entitled to no or little deference. See

5 The details of the Tribe's unlawful and unseemly lobbying effort

are described in SIG's briefs below. (See, e.g., Vol. VI/Exh. 39/pp. 1666-

1668, Exh. 40/pp. 1680-1749.) These include the statement by the Tribal

Chair, Nicholas Fonseca, when asked why he arranged an ex parte meeting

with Mr. Hogen, that if "Chris Anderson was there, or somebody from

Sharp Image, that they would be interrupting and I would not be able to

get my point across to the NIGC." (Vol.III/Exh. 22/pp. 858-859.)

6 Additionally, as discussed in detail in SIG's briefs below, the

GMA and ELA contain no terms that can be construed as calling for SIG

to "manage" the Tribe's gaming operation and no members of the Tribal

Council regarded SIG or Mr. Anderson as the manager of the Tribe's

casino. (Vol.III/Exh. 20/pp. 622-626, 651,652,657, 745-746, 853,778-

779, 791,792, 815, 667-670, 727, 740, 701-703,658, 668; Vol.IV/Exh.

22/p. 912.)

12



Olszewski v. Scripps Health, 30 Cal. 4th 798, 822, n.17 (2003);

Independent Living Center of Southern California, lnc. v. Maxwell-Jolly,

2009 WL 2032198, *6 (9th Cir. July 9, 2009) ("Although at one time the

Supreme Court suggested that a legal opinion expressed by an agency in the

course of litigation may be entitled to deference, it subsequently limited

such deference to an agency's interpretation of ambiguities in its own

regulations." (citation omitted)); Citizens Action League v. Kizer, 887 F.2d

1003, 1007 (9th Cir. 1989).

Third, the Tribe relies on the Ninth Circuit's opinion A T&T v. Coeur

D 'Alene Tribe, 295 F.3d 899 (9th Cir. 2002), for the proposition that

disapproval of a contract by the NIGC is "final agency action" that is

controlling until challenged in federal court under the Administrative

Procedures Act, 5 U.S.C. § 501 etseq. ("APA"). Pet. at 15-16. However,

the Tribe is mistaken to the extent it suggests that AT&Tv. Coeur D 'Alene

is somehow binding on this Court. "Decisions of the United States

Supreme Court are binding. Lower federal court decisions, including those

of the Ninth Circuit Court of Appeal, are not." McLaughlin v. Walnut

Properties, lnc., 119 Cal. App. 4th 293,297 (2004); Hood v. Santa

Barbara Bank & Trust, 143 Cal. App. 4th 526, 547 (2006) (in response to

citation of federal cases deferring to OCC regulations as preemptive, the

court said, "[w]e are not bound by lower federal appellate court decisions").

In any event, under American Vantage, even if Mr. Hogen's opinion is

binding and the GMA and ELA are void, this is not a basis to preempt a

state court action. 7

7 It is also noteworthy that the Eighth Circuit dealt with the same

tribe and same issue and came up with the same conclusion as the District

Court of Idaho did in the decision that was overturned by A T&T v. Coeur
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Fourth, there was no "final agencyaction" by the NIGC. This step

occursonly after administrative review of Mr. Hogen's decision by the full

commission (see25 U.S.C. § 2714), which never happened,becausethere

were only two commissioners serving (out of the three required by statute,

see 25 U.S.C. § 2704(b), (d)) and one had recused himself (for reasons

unexplained), leaving the commission without a quorum to act. (See

Vol.VI/Exh.39/pp. 1669-1672.) Instead of a decision by the full commission,

an NIGC Staff Attorney simply informed the parties by letter that Mr.

Hogen's letter would serve as the NIGC's decision, even though the

commission admittedly never even considered the matter, s (Vol. VI/Exh.

40/p. 1750.) In short, the NIGC never issued a decision of any kind. Mr.

Hogen's letter is simply an expression of his opinion, which is not entitled to

deference, especially given the manner in which it was procured. 9

D 'Alene. See Missouri v. Coeur D 'Alene Tribe, 164 F.3d 1102, 1104 (8th

Cir. 1999); AT&TCorp. v. CoeurD'Alene Tribe, 45 F. Supp. 2d 995, 998

(D. Idaho 1998). Further, AT&Tv. Coeur D 'Alene Tribe has never been

cited by any court on the issue of IGRA preemption, even though this Ninth

Circuit case was decided seven years ago.

8 The Tribe has argued that 25 C.F.R. § 539.2, which allows the

commission to adopt the chairman's opinion if the commission does not

issue a separate decision within 30 days, means the commission can

simply forego administrative review. However, administrative review is

guaranteed by IGRA before the NIGC can issue a final decision. See 25

U.S.C. § 2705(a)(4).

9 The Tribe is mistaken that this state court case to enforce

contractual obligations has been transformed to an APA action by virtue of

Mr. Hogen's letter opining on the validity of SIG's agreements. Pet. at 4,

14-15. The issue is whether this letter declaring that the GMA and ELA

are void can have a preemptive effect on this case. Under thecontrolling

authority of American Vantage, it cannot, even if the letter was entitled to

deference (which it is not).
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The Tribe hasnot and cannot avoid the rule of American Vantage by

attempting to manufacture an asserted basis for a preemption claim by a

mid-litigation appeal for assistance to a friendly agency. California courts

• simply cannot be manipulated out of jurisdiction on garden-variety

commercial contract claims in this fashion.

2. The Tribe Expressly Waived Sovereign Immunity To

Suits To Enforce SIG's Agreements.

The GMA, ELA and Promissory Note contain clear and explicit

waivers of tribal sovereign immunity to suits to enforce them. The Tribe is

bound by these waivers and its efforts to undermine them are unavailing.

a. The Agreements Contain Explicit Waivers Of

Sovereign Immunity.

In the Order denying the Tribe's sovereign immunity motion, the

trial court held:

As to the language used in each of the three documents, it is

quite clear that there was a waiver of sovereignty. Waiver

clearly appears in the GMA, ELA, and the Promissory Note,
and each document includes the courts of the State of

California as being appropriate for trial of any dispute
thereon.

(Vol. VII/Exh. 45/p. 1959; Vol. III/Exh. 22/pp. 654, 661,826.)

The trial court then held that, "[a]s to the consent of the tribe," the

GMA was pre-approved by a "blanket approval" on May 21, 1996, when

the Tribe adopted a tribal resolution to authorize Tribal Chairman Murray

to sign contracts on behalf of the Tribe. (Vol. VII/Exh. 45/pp. 1947, 1959;

Vol. I/Exh. 10/p. 236). Even more conclusively, the trial court found that

the ELA and Promissory Note were circulated to the Tribe by Tribal

Chairman Murray before a tribal meeting on November 15, 1997, and
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approved at the meeting by the Tribe, having had the opportunity to read

the waiver language in both documents. (Vol. VII/Exh. 45/pp. 1948, 1959;

Vol. III/Exh. 22/pp. 819-824, 825.)

The Tribe's petition focuses its attack on the trial court's ruling that

a jury should make factual findings to determine the discrete issue of

whether the Tribe's sovereign immunity waiver was limited to the proceeds

of the initial casino) ° Pet. at 20-21. However, the Tribe ignores the fact

that the trial court found that (1) there was a clear waiver of sovereign

immunity, and (2) the waiver was authorized by the Tribe in a tribal

resolution or a tribal meeting. This is sufficient to deny the Tribe's motion

to dismiss on the ground of sovereign immunity. Warburton, 103 Cal. App.

4th at 1190 (contractual waivers of sovereign immunity are enforced where

contracts were executed by authorized persons and necessary formalities

were observed).

In fact, it is remarkable that the Tribe manages to discuss the issue of _'

waiver of sovereign immunity without ever mentioning the language in the

GMA, ELA and Promissory Note that unequivocally waived the Tribe's

sovereign immunity to actions to enforce them.

For example, the GMA states, "[t]he Tribe hereby waives any and all

defenses to enforcement of this Agreement on its sovereignty as an Indian

nation." (Vol.III/Exh. 22/p. 654.)

Likewise, the 1997 ELA states that the Tribe:

10The Tribe's objection on this basis essentially bears on the

question of damages, since the trial court denied the Tribe's motion to

dismiss upon finding a clear, unequivocal and authorized waiver of

sovereign immunity. (Vol. VII/Exh. 45/p. 1959.)
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hereby expressly waives its sovereignimmunity from any
suit, action or proceeding to enforce Lessee'sobligations
under this Leaseor from any action or claim in arbitration and
Lesseeexpresslyconsentsto the exercise of jurisdiction by
the courts of the State of California or the United States

District Court for the Eastern District of California, the

United States Court of Appeals for the Ninth Circuit, and the

United States Supreme Court for any claims by Lessor arising
out of this lease.

(Vol. III/Exh. 22/p. 661.)

The Promissory Note contains a waiver of sovereign immunity in

substantially the same language as the ELA. (Vol. III/Exh. 22/p. 826.)

There is and Can be no dispute that the Tribe can contractually waive

its sovereign immunity, or that the waivers contained in the GMA, ELA,

and Promissory Note are sufficiently express, unequivocal and clear to

preclude this defense. See C & L Enterprises, Inc. v. Citizen Band of

Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411,418 (2001);

Warburton, 103 Cal. App. 4th at 1190.

b. The GMA And ELA Are Legal And Authorized By
The Tribe.

The clarity of these contractual waivers notwithstanding, the Tribe

asserts that the GMA and ELA should not be enforced because they are

illegal and unauthorized insofar as these agreements call for SIG to supply

"Class III" gaming machines (which the Tribe says were illegal at the time),

instead of the "Class II" machines that the Tribe now says it wanted. _1 Pet.

at 23-24. /

i1 The division of gaming machines into classes is a creation of

IGRA, 25 U.S.C. § 2703. Class I are traditional Indian games, ld.,

§ 2703(6). Class II includes "bingo (whether or not electronic, computer or

other technologic aids are used in connection therewith)" and "(if played in

the same location) pull-tabs, lotto, punch boards, tip jars, instant bingo, and

17



The plain language of the contracts provides no support for the

Tribe's contentions. The GMA and ELA do not specify or refer to the class

of machines that SIG was to supply, let alone exclude Class II games. The

GMA refers only to "Gaming Machines" or "machines." (Vol.III/Exh.

22/pp. 650-655.) The ELA refers to "video gaming devices" and "Video

Gaming/Pulltab devices." (ld., p. 656.) The ELA further provides in

Attachment A that the types of machines were not specified at the time the

contract was entered into, but rather that the "[d]escription of equipment"

provided by SIG under the contract "will be supplied upon opening of

Casino." (ld., p.663.) Thus, the terms of the agreements do not provide

that SIG will supply Class III machines, but simply "machines" and, in the

case of the ELA, machines that were expressly not identified when the

contract was signed.

In the absence of language in the contracts to support its contention,

the Tribe asks the Court to interpret the GMA and ELA so as to be illegal,

which is the opposite of what California law requires. "A contract must

receive such an interpretation as will make it lawful, operative, definite,

reasonable, and capable of being carried into effect, if it can be done

without violating the intention of the parties." Civ. Code § 1643. "An

interpretation which gives effect is preferred to one which makes void."

Civ. Code § 3541; Kashani v. Tsann Kuen China Enterprise Co., Ltd., 118

Cal. App. 4th 531,552 (2004) ("[I]f a contract can be performed in a legal

manner it is not void."). (See also Vol.III/Exh. 21/pp. 638-640;

Vol.III/Exh. 22/pp. 650,656, 663,797,657.)

other games similar to bingo .... " ld., § 2703(7)(A). Class III gaming is

all gaming that is not Class I or II. ld., § 2703(8).
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Fundamentally, the purposeof contract interpretation is to give

effect to the ascertainableand lawful intentions of the parties, andthose

intentions aredetermined from the written terms of the contract. Civ. Code

§§ 1636, 1638; Poseidon Dev., Inc. v. Woodland Lane Estates, LLC, 152

Cal. App. 4th 1106, 1113 (2007). Here, the terms of the GMA and ELA are

plain that SIG did not commit to supplying Class II! or any purportedly

unlawful gaming devices.

Next, the Tribe makes the related argument that the Tribal Chairman

lacked the authority to sign an agreement with SIG to supply Class III

machines. The Tribe's contention is evidently based entirely on Tribal

Resolution 96-12, which authorized the Tribal Chairman to sign contracts

related to a tribal gaming establishment, and contains an introductory

recital that the Tribal Council "has expressed an interest in establishing a

Class II Gaming operation .... " (Vol.IV/Exh. 23/p. 979.) However, the

resolution itself says nothing about limiting the authority of the Tribal

Chairman to Class II gaming. It simply authorizes him to "sign any

necessary Agreements, Contracts or Promissory Notes .... " Id. The trial

court found that this resolution fully authorized the Tribe's waiver of

sovereign immunity in the GMA, a conclusion amply supported by

substantial evidence in the record. (See Vol.III/Exh.22/pp. 692, 690-692,

665, 829; Vol. VII/Exh. 45/p. 1959.)

In sum, there is nothing to support the Tribe's contention that the

Tribal Chairman lacked authority to sign the GMA as written, or only

authorized him to enter into an agreement with SIG that expressly limited

the gaming machines supplied to Class II devices. Significantly, the Tribe

does not and cannot even assert this argument with respect to the ELA or

Promissory Note.
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c. The Tribe's Waiver Of Sovereign Immunity Is Not
Limited To The Tribe's Initial Casino.

The Tribe also asserts that its contractual waivers of sovereign

immunity only apply to the Tribe's initial attempt to build a casino. Pet. at

24-26. The Tribe cites various documents and excerpts of testimony, which

it argues support its contention that payments were to be made only from

the revenues of the Tribe's initial casino. Id.

Again, the plain language of the contracts contradicts the Tribe's

contention. The ELA expressly provides that SIG has the exclusive right to

supply gaming machines to the Tribe "to be used at its existing or any

future gaming facility or facilities." (Emphasis added.) (Vol.IIldExh. 22/p.

656.) Under the ELA, SIG is entitled to 30 percent of net revenues from

the Operation of those machines. (ld., ¶ 3.) The Tribe waived sovereign

immunity "from any suit, action or proceeding to enforce Lessee's

obligations under this Lease .... " (ld., ¶ 21/pp. 661.) Thus, the Tribe

waived immunity from suit to enforce SIG's exclusive right to supply

gaming machines in return for a percentage of revenue generated thereby at

the Tribe's "existing or any future gaming facility or facilities."

The Promissory Note also contains no terms stating or indicating in

any way that repayment of the funds advanced by SIG and owed under the

terms of the note could only be repaid from revenues from the initial

casino. (Vol. III, Exh. 22/pp. 826-827.) Rather, the express waiver of

sovereign immunity in the Promissory Note, like that in the ELA, simply

provides that the Tribe "expressly waives its sovereign immunity from any

suit, action or proceeding to enforce the terms of the note." (Id., p. 827.)

To the extent the Tribe attempts to change and nullify the terms of

the ELA and Promissory Note with extrinsic evidence, it violates the parol
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evidencerule. Code Civ. Proc. § 1856(a).12The Tribe's claim that

extrinsic statementspurportedly made before the agreementswere executed

expressa more limited intent (Pet. at 24-26) directly contradicts and simply

cannot be reconciled with the actual languageof the ELA and Promissory

Note. See BMW of North America, Inc. v. New Motor Vehicle Bd., 162

Cal. App. 3d 980, 990-91 (1984).

In sum, the Tribe cannot avoid its contractual waivers of sovereign

immunity by claiming that they only apply to its initial casino when the

contracts themselves explicitly state otherwise.

3. The Promissory Note Is Not Subject To The Tribe's

Preemption And Sovereign Immunity Defenses.

Despite its invocation of judicial economy (Pet. at 20-21), the Tribe

in reality seeks to split this case into two, as SIG's cause of action on the

Promissory Note is not even subject to the defenses at issue.

Because the Promissory Note was not even reviewed with the GMA

and ELA by the NIGC, the Tribe's sole basis for preempting the claim is

that the Promissory Note is a "collateral agreement" to a "management

contract" that is void without NIGC approval under IGRA. Pet. at 17, n.4.

However, the Tribe incorrectly states the test for a collateral agreement

subject to NIGC approval. Id. Put simply, not every "collateral

agreement" is void without NIGC approval. An unapproved collateral

agreement is void only if it also provides for management of all or part of a

gaming operation. See 25 C.F.R. §§ 502.15, 533.7. The reason for this rule

12See also Masterson v. Sine, 68 Cal. 2d 222,225 (1968); Dote v.

Arnold Worldwide, Inc., 39 Cal. 4th 384, 391 (2006). The ELA expressly

refers to "any gaming facility or facilities," and contains an integration
clause.
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is that only a "management contract" is void if not approvedby the NIGC.

25 C.F.R. § 533.7. Therefore, only "collateral agreements"that implicate

"management" arevoid if not approved by the NIGC. Id.

As the court explained in Catskill Development, L.L.C. v. Park Place

Entertainment Corp., 547 F.3d 115, 130 (2008):

It is undisputed that both the [development] and [loan

agreements] are 'collateral agreements' to the [management

agreement] insofar as they are 'related' to that contract. See

id. § 502.5. But a collateral agreement is subject to agency

approval under Id. § 533.7 only if it 'provides for the

management of all or part of a gaming operation.'" ld. §

502.15.

Under this standard, the Promissory Note is not a collateral

agreement subject to NIGC approval, because it plainly does not involve

any management activities. It simply requires the Tribe to repay funds

advanced by SIG. 13 Therefore, the Tribe has no claim that SIG's action to

enforce the Promissory Note is preempted.

As for sovereign immunity, the Tribe asserts only the argument

refuted above that repayment of the Promissory Note was limited to

t3 The NIGC evidently agrees. In June 1997, when the Tribe

initially and unsuccessfully tried to involve the NIGC in this action by

submitting a letter from the NIGC's Acting General Counsel Penny

Coleman offering an advisory opinion that the GMA and ELA were

management contracts under IGRA (Pet. at 9), she did not review the

Promissory Note. Rather, Ms. Coleman correctly stated that "The

authority of the Chairman to review and approve gaming-related contracts

is limited by the IGRA to management contracts and collateral agreements

to management contracts to the extent that they implicate management."

(Emphasis added.) (Vol. II/Exh. 11/p. 291.)
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proceedsof the Tribe's initial casino. However, the terms of the

Promissory Note contain no such limitation.14

Because the Tribe has no colorable jurisdictional defenses to the

Promissory Note, at most the Tribe would have this Court split one lawsuit

into two, causing further unjustified delay and burden to the resources of

the parties and the courts.

/
IV.

CONCLUSION

For the foregoing reasons, the Tribe's petition presents no issues

necessary or appropriate for review and should be denied.

Dated: February 17, 2010

STEVENS, O'CONNELL & JACOBS LLP

By _

Attorneys for Real Party ir_ Interest

Sharp Image Gaming, Inc.

14Members of the Tribal Council have expressed discomfort with

the Tribe's current position and testified that the Tribe never intended to

try to avoid its obligation to repay SIG by asserting sovereign immunity.

(See, e.g., Vol.III/Exh. 22/pp. 830-831,832-833, 681-683.) Indeed, the

Tribe's current Chairman Nick Fonseca testified that the Tribe had passed

a resolution determining that it owed $3,161,703.73 to SIG, and that the

only reason the Tribe had not paid was that the Tribe did not then have the

money. (Id., pp. 863-864, 866.)
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