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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF MICHIGAN 

 
RICHARD GEROUX, 
 

Plaintiff, 
 

vs. 
 
ASSURANT, INC. and 
UNION SECURITY INSURANCE 
COMPANY, 
 

Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
Case No. 2:08-cv-184-RAED 
 
 

 
MEMORANDUM IN SUPPORT OF DEFENDANT’S 

MOTION TO RECONSIDER ORDER ON MOTION TO REMAND 

COMES NOW Defendant Union Security Insurance Company (“Defendant”) and for its 

Memorandum in Support of its Motion to Reconsider Order on Motion to Remand and states and 

shows as follows, to wit:   

INTRODUCTION 

On November 23, 2009 this Court entered an Order remanding this case to the 

Keweenaw Bay Tribal Court.  This Court retains jurisdiction over its order until and including 

Midnight, December 8, 2009 (FRCP 4 and 6 prior to 12/1/09).  This motion then is timely.  In its 

order, the Court made two principal findings with respect to remand: 1.) the Tribal Court should 

determine its own jurisdiction.  However, the Court noted that there are substantial Federal Court 

jurisdiction questions that the “tribal court” will consider in its analysis; 2.) Defendants have not 

persuaded this Court that it should not remand the case to the Tribal Court. 

Defendant requests that the Court reconsider its Order in the following respects. 1.) That 

Federal Courts should consider questions pertaining to Federal Court jurisdiction and law and 

not Tribal Courts.  Tribal Courts have no jurisdiction over ERISA cases.  2.) That the Court 
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consider additional facts from the administrative record that show that Keweenaw Bay Indian 

Community (KBIC) provided an ERISA regulated plan and that Plaintiff engaged in non- 

governmental services for the KBIC and hence his claims are regulated by ERISA.   

ADDITIONAL JURISDICTIONAL FACTS 

1. Plaintiff worked as a property manager and maintenance supervisor for the KBIC 

in its housing and travel center. Vargo Aff. Ex. A, Ex. A-1 U.S. 557. 

2. Plaintiff handled plumbing, heating and electrical repairs for 30 KBIC housing 

units and the travel center. Vargo Aff. Ex. A, Ex. A-1 U.S. 557. 

3. Plaintiff engaged in cleaning and painting for the KBIC. Vargo Aff. Ex. A, Ex. A-

1 U.S. 557. 

4. In submissions to establish his entitlement to disability benefits, plaintiff never 

described his work as involving ceremonial or other tribal activities. Vargo Aff. Ex. A, Ex. A-1 

US557-US558;  Vargo Aff. Ex. A., Ex. A-2 US 618-US623; Ex. A-3 US446 

5. In submissions made to establish Plaintiff’s entitlement to disability benefits, the 

KBIC only referred to plaintiff’s occupation as Property Manager, Maintenance and never 

referred to any tribal or ceremonial duties. Vargo Aff. Ex. A, Ex. A-2 US621, US623 Ex. A-3 

US 617. 

6. The KBIC operated a travel center and housing center while Plaintiff was 

employed by the KBIC as a property manager and maintenance employee. Vargo Aff. Ex. A, Ex. 

A-1 – A-4. 
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ARGUMENT 

A. Standard for Motion to Reconsider. 

This District, by rule, has established the standard for granting a motion to reconsider. 

W.D. Michigan Local Rule 7.4 states that a Motion for Reconsideration may be granted when the 

movant demonstrates a palpable defect by which the Court and the parties have been misled and 

that a different disposition of the case would result from correction of the defect.  This rule 

codifies or is reflected in decisional law. See Crider v. Highmark Life Insurance, Co. 485 F. 

Supp. 487, 517 (W. D. Mich., 2006) ; Aero-Motive Co. v. Great American Insurance, 302 F. 

Supp. 2d 738, 740 (W.D. Mich., 2003). 

Here, both the substantive and procedural grounds of the W.D. Michigan Local Rule are 

satisfied.  There is a palpable legal defect in the analysis of federal question jurisdiction and the 

lack of information about Plaintiff’s employment and the nature of the KBIC’s business may 

have misled the Court.  Further, the disposition would be changed on these grounds because the 

Court would, if it agrees, necessarily reverse its remand order. 

B. The Court Should Reconsider Its Order of Remand and Decide All Issues of 
Federal Court Jurisdiction and not Defer to the Tribal Court. 

It is undisputed that Tribal Courts do not have jurisdiction to consider ERISA regulated 

matters – ERISA cases.  This matter is an ERISA-regulated case, and under ERISA, the only 

courts with jurisdiction to litigate such matters are the courts of the United States and State 

Courts.  29 U.S.C. § 1132(e) and (f). Tribal Courts are not included.  Absent statute, constitution 

or treaty, tribal jurisdiction cannot be expanded by judicial fiat.  See El Paso Natural Gas v. 

Neztsosie, 526 U.S. 473 (1999); Nevada v. Hicks, 533 U.S. 353, 366-369 (2001); also see 

discussion in Dkt. #12.  The real question, then, is which court should decide the federal 
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jurisdiction of the ERISA-governed lawsuit pending before this Court. Defendant respectfully 

suggests that this Court, not a tribal court, should be the arbiter of that federal jurisdiction. 

It is fundamental that Federal Courts define their own jurisdiction and have removal 

jurisdiction as the superior forum to consider questions of federal law.  Boy’s Markets, Inc. v. 

Retail Clerks Union, Local 770,  398 U.S. 235, 246 90 S. Ct. 1583, 1590 (1970) [Congress 

established removal jurisdiction for the purpose of protecting the federal interest, recognized in 

Article III of having questions of federal law resolved by federal courts.]  Salei v. Boardwalk 

Regency Corporation,  913 F. Supp. 993, 1012 (E.D. MI, 1996) citing Boys Markets, Inc. , 

supra. 

This Court has recognized that there are important questions of “federal law” not ‘tribal 

law” at issue in this litigation e.g. the scope of ERISA preemption; whether removal is proper 

from a tribal court.  No party to this suit, or even this Court, for that matter, is asserting that there 

are any questions of tribal law at issue in determining whether Defendant Union Security 

Insurance Company abused its discretion in calculating Plaintiff’s long-term disability benefits.  

Therefore, it appears axiomatic that this Court should resolve these questions in the first instance 

and on that basis alone, it is proper to retain jurisdiction of this case and all related matters.   

Defendant respectfully requests that the Court reconsider its order of remand and 

consider all Article III federal question issues in this forum in the first instance as contemplated 

by the Supreme Court in Boy’s Market, supra.   

C. The Court Should Reconsider Its Order of Remand and Consider Additional 
Facts in the Administrative Record that Show the Plan was an ERISA Plan 
and that Plaintiff was not Engaged in Particular Tribal Duties. 

At p. 8 of its order, the Court concluded that Defendants have not persuaded the Court 

that it should not remand this matter.  However, the order is silent as to whether this is an ERISA 
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plan and whether plaintiff was engaged in employment for the plan sponsor, his employer, that 

was non-governmental in nature, causing his claims to be governed by ERISA.  Many key facts 

on this issue are undisputed and fully supported by the record presently before the Court.  They 

are as follows: 

1. The group long term disability plan at issue was provided for and arranged by the 

Plaintiff’s employer, the KBIC. 

2. Plaintiff was employed by the KBIC. 

3. The KBIC funded its long term disability benefit plan through purchase of a 

Group Insurance Policy from Defendant’s successor in interest Fortis Benefits Insurance 

Company1. 

4. All of Plaintiff’s claims relate to an employer-provided Long Term Disability 

Benefit plan. 

5. LTD plans, such as the one purchased by the KBIC, are Welfare Benefit Plans 

under ERISA 29 U.S.C. §1002(1). 

6. Plaintiff, until its final brief in this case, admitted that ERISA would apply to the 

KBIC group long term disability plan, absent the tribal exhaustion doctrine and the 2006 

amendment to ERISA. 

In his Supplemental Brief, (Dkt. 29), Plaintiff, for the first time, contended that the Plan 

was not regulated by ERISA and that Plaintiff was engaged in tribal or cultural employment 

duties.  To the extent that these arguments were persuasive and caused the court to conclude that 

Defendant had not acquitted its burden on removal, Defendants have offered additional 

supplemental record evidence that shows that the plan sponsor was engaged in non governmental 

                                                 
1  Now Union Security Insurance Company. 
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activities and Plaintiff’s employment, as described by him and his employer had nothing to do 

with ceremonial or trial activities 

It is undisputed that during the time of Plaintiff’s employment, the KBIC owned and 

operated a housing center and a travel center.  AJF,2 ¶¶ 1, 6.  From KBIC and the plaintiff’s 

submissions to perfect his LTD claim, it is apparent that plaintiff was the property manager for 

these two business operations.  AJF, ¶¶ 1, 6.  Plaintiff maintained the physical plant, repaired 

heating and electrical systems and painted and repaired the facilities.  AJF, ¶ 2.  Further, at no 

time did either Plaintiff or the KBIC describe his work as ceremonial or tribal in nature.  AJF, ¶ 

5.  According to the KBIC, he was employed as a property manager.  AJF, ¶¶ 1, 5.  Significantly, 

in a wide ranging interview with Equifax regarding his claim for benefits, Plaintiff did not 

describe any purely tribal duties.  The interview discussed his condition and its onset, his social 

activities, hobbies, limitations, education, his usual job duties, prior occupation, the possibility of 

a return to work and his and his family’s attitudes.  AJF, ¶¶ 1, 3; Ex. A-1, US555-US559.  In 

discussing his occupational interest, it is also significant that he did not identify any ceremonial 

duties as part of his occupation.  Ex. A-1, US558. 

The documents filed herewith at Ex. A-1 – Ex. A-4 are proximate to the time that 

Plaintiff actually worked – more than 25 years ago – and were created for the purpose of 

obtaining long term disability benefits.  It was in Plaintiff’s and his employer’s best interests to 

fully disclose Plaintiff’s job duties to facilitate payment of his disability claim.  Defendants 

respectfully suggest that this overlay of candor and self interest makes it more likely than not that 

these contemporaneous self and employer descriptions of the actual nature of Plaintiff’s 

                                                 
2  “AJF” refers to Additional Jurisdictional Facts in this document. 
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employment are far more accurate than the recollections recited in the affidavits filed with 

Plaintiff’s Supplemental Brief (Dkt. # 29).  

Finally, the KBIC’s businesses were self described as a housing and a travel center. 

These are proprietary, rather than governmental functions and Plaintiff’s employment in these 

entities was non-governmental.  Accordingly, the Plan and Plaintiff’s claims come within the 

ambit of ERISA’s protections and obligations.  On these facts, and the facts previously stated in 

the record (Dkt. #12 and Dkt. #28), the KBIC Plan and Plaintiff’s claim are regulated by ERISA 

vesting this Court with jurisdiction over Plaintiff’s lawsuit. 

CONCLUSION 

This Court and no other Court should resolve questions of federal jurisdiction and law. 

Further, the undisputed evidence and the evidence proximate in time to Plaintiff’s long term 

disability claim establish that this matter is regulated by ERISA and the Court has jurisdiction. 

WHEREFORE, Defendants respectfully request that this Court enter an Order 

Reconsidering its Order of Remand and upon reconsideration retain jurisdiction over this matter 

and not remand it to the Keweenaw Bay Tribal Court and order such other and further relief as 

the Court deems is just and proper in the premises. 

Case 2:08-cv-00184-RAED     Document 58      Filed 12/08/2009     Page 7 of 8



 

- 8 - 
CC 2163460v1  

 
 Respectfully submitted, 

 
 LATHROP & GAGE, LLP 

 By: s/ Richard N. Bien 
 Richard N. Bien  (MO Bar #31398) 

Brett A. Coppage (MO Bar #59821)  
Admitted W. D. Mich. 8/15/2008 
2345 Grand Boulevard, Suite 2800 
Kansas City, Missouri 64108-2684 
Telephone:  (816) 292-2000 
Telecopier:  (816) 292-2001 
 
And 
 
Roger W. Zappa, Michigan Bar #P36610 
122 W. Bluff 
Marquette, MI 49855 
Telephone:  (906) 225-1000 
Telecopier:  (906) 225-0818 
 
ATTORNEYS FOR DEFENDANT 

 

CERTIFICATE OF SERVICE 

I hereby certify that on December 8, 2009, I filed the foregoing electronically with the 
Clerk of Court, to be served by operation of the Court’s electronic-filing system upon the 
following counsel of record: 

Joseph P. O’Leary 
P.O. Box 659 
Baraga, MI 49908 
Tel:  (906) 524-5440 
Fax: (906) 524-5832 
joleary@up.net 
 
 

s/ Richard N. Bien     
Attorney for Defendant 
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