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Pursuant to Fed. R. Civ. P. 65, Plaintiff, the Muscogee (Creek) Nation moves this Court

to enter an order preliminarily enjoining Defendants from enforcing certain provisions of its tax

codes within Plaintiff's Indian country that (1) impermissibly burdens Indian commerce by

unilaterally imposing restrictions on the sale of cigarette and tobacco products in Indian country

and (2) interferes with Plaintiff's sale of cigarette products manufactured, marketed, and sold in

the stream of Indian commerce ("Native Manufactured" products). The Nation supports its

motion with the following concise brief as required by LCvR 7.1.

I. INTRODUCTION

The Muscogee (Creek) Nation (hereinafter "Nation") is a federally-recognized Indian

tribe located in what is today eastern Oklahoma. The Nation has a continuous treaty relationship

with the United States beginning from at least 1790. 1 These treaties consistently recognized a

guarantee of self-determination to the Muscogee Nation.

In 1979, the Nation reorganized under Section 3 (25 U.S.C. § 503) of the Oklahoma

Indian Welfare Act ("OIWA") and adopted a new constitution approved by the United States

Department of the Interior. See Indian Country, U.S.A., Inc. v. State of Oki. ex rel. Oklahoma

Tax Comm., 829 F.2d 967, 970-71 (10th Cir. 1987), cert. denied, 478 U.S. 1218 (1988). The

federally-approved Muscogee (Creek) Nation Constitution contains the following language:

The political jurisdiction of the Muscogee (Creek) Nation shall be as it
geographically appeared in 1900, which is based upon those Treaties entered into
by the Muscogee (Creek) Nation and the United States of America; and such
jurisdiction shall include, however not limited to, properties held in trust by the
United States of America and to such other properties as held by the Muscogee
(Creek) Nation, such property, real and personal to be TAX-EXEMPT from
federal and state taxation when not inconsistent with federal law.

MUSCOGEE CONST., art I, § 2 (emphasis added).

1 Treaty with the Creeks, proclaimed Apr. 4, 1832; reprinted in II Kappler 341; Treaty with the Creeks and
Seminoles, 11 Stat., 699 (Aug. 7, 1856) ratified Aug. 16, 1856; proclaimed Aug. 28, 1856; reprinted in II Kappler
756; Treaty with the Creek Indians, ratified July 19, 1866; proclaimed Aug. 11, 1866; reprinted in II Kappler 931.
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The effect of the OIWA on the Nation has been to restore or affirm powers that Congress

may have heretofore diminished. See Muscogee (Creek) Nation v. Hodel, 851 F.2d 1439, 1446

(D.C. Cir. 1988), cert. denied, 488 U.S. 1010 (1989). See also Indian Country US.A. 829 F.2d

at 981. Congress has consistently recognized and affirmed these inherent sovereign rights by,

inter alia, providing for exclusive federal and tribal regulation of the trade and sale of tobacco

products within Indian Country, thus excluding the civil regulatory jurisdiction of the State of

Oklahoma within the Nation's territorial boundaries over that subject matter.

Consistent with Congressional and Executive encouragement, the Nation engages in

various economic enterprises in an attempt to become self-sufficient. In exercising its sovereign

power, the Nation has enacted laws making it the sole importer, distributor and retailer of

cigarettes and tobacco products within the Nation's Indian country. The Nation exercises these

functions through its agency called Trade and Commerce Authority ("TCA"). $ee Muscogee

(Creek) Nation Code Ann ("MNCA") Title 17, § 2-101 et. seq. The TCA is authorized to

establish a wholesale enterprise for the "purpose of purchasing and importing cigarettes and

tobacco products for wholesale distribution to licensed retail stores which will sell cigarettes and

tobacco products within the Muscogee (Creek) Nation territorial jurisdiction." See MCNA Title

37, § 5-105.A. The Nation controls sale of cigarettes and tobacco products within its Indian

country by licensing all persons and entities authorized to conduct such sales. See MCNA Title

37, § 5-112. All retail licensees must be "located within Muscogee (Creek) Nation territorial

jurisdiction." Id. at § 5-112.B.2. The TCA purchases tobacco products from Indian Nation

manufacturers located on reservation land within Indian country.

In February, 1995, the Nation and the State of Oklahoma entered into a tobacco Compact.

The Compact expired in 2005. A new Compact has not been negotiated due in part to a

disagreement between the parties concerning the treatment of Native Manufactured cigarettes.

2
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In 2004, while the Compact was still in force, the State legislature enacted the

"Oklahoma Tobacco Master Settlement Agreement Complementary Act" (the "Complementary

Act") codified at 68 O.S. § 360.1 et seq. The Complementary Act requires tobacco

manufacturers to submit an annual certification to the OTC and Attorney General demonstrating

that it is in compliance with the Escrow Statute. See 68 0.S. § 360.4 and 37 O.S. § 600.23(E).

(combined the "MSA Statutes"). The State publishes a list ("State Directory") of all

manufacturers qualified to sell tobacco products. Manufacturers not appearing on the State

Directory, according to the Defendants, cannot sell tobacco products in the State, including

within Indian country. See 68 O.S. §§ 360.4(B) and 360.8(A); and 37 0.S. §§ 600.21 — 600.23.

On June 2, 2009, Defendant Brad Henry signed ESB 608 ("SB 608) into law. The new

law, which purports to amend the regulatory scheme applicable to taxation of tobacco products,

is not of general application but, rather, concerns only taxation of cigarettes sold by non-

compacting Tribes in Indian country. See 68 O.S. § 346 et. seq. and § 349.1.

Under the new law, (1) all cigarette and other tobacco product sales within the Nation's

Indian country are subject to State excise taxes (68 O.S. § 349.1(A)); (2) all cigarettes, including

those sold by the Nation or its licensees, must bear a stamp issued by the State evidencing that

the cigarettes are tax free or that the State tax has been paid (349.1(C) and 349.1(F)); (3) all

Nation licensed retailers must purchase cigarettes and tobacco products only from State licensed

wholesalers2 (349.1); (4) any person who knowingly ships, transports, receives, possesses, sells,

distributes, or purchases cigarettes without a State tax stamp or tax free stamp is guilty of a State

2 The State pursuant to this section purports to require the Nation as a wholesaler of Native Manufactured cigarettes
to be licensed by the State.

3
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misdemeanor subject to a $1,000 fine 3 (349.1(G)) and (5) the state may seize a licensed retailer

or wholesaler's property for the sale of unstamped cigarettes (349.1(H)).

On February 10, 2010, Defendants seized more than $83,000 of cigarettes en route to

Nation licensed retailers located within the Nation's Indian country. Defendants are actively

enforcing SB 608. The Nation's wholesale business, its employees, and those under its

jurisdiction as tribally licensed retailers are at imminent risk of unlawful State prosecution. The

State has taken action against members of the Nation or those licensed by the Nation through this

unlawful seizure of property destined for the Nation's Indian country, and without the

preliminary relief requested herein the Nation will suffer irreparable harm.

II. FACTUAL BASIS FOR INJUNCTIVE RELIEF

1. On October 16, 2009, the Nation received letter from the Oklahoma Tax

Commission informing the Nation that Oklahoma intended to enforce SB 608, specifically

section 349.1, within Indian country. See Exhibit "1", Affidavit of Jo Coleman, p. 1, IT 3.

2. The Nation's laws do not prohibit its wholesalers and/or retailers from purchasing

cigarettes and tobacco product for resale in the Nation's Indian country from manufacturers not

listed on the State Directory. Id. at p. 1, if 3.

3. Trade and Commerce Wholesale purchases Native Manufactured cigarettes and

wholesales the Native Manufactured product to the Nation's licensed retailers. Id. at p. 2, If 5.

4. In 2009, the Nation received approximately $925,000.00 in tax revenues on retail

sales of cigarettes supplied by Trade and Commerce Wholesale to the Nation's licensed retailers.

Id. at p. 2, 6.

5. Trade and Commerce Wholesale suspended its sale of cigarettes and tobacco

products to the Nation's retailers on or about January 1, 2010. Id. at p. 2, I 8.

3 A second offense is a felony with a $5,000 and /or up to 2 years in jail penalty under State law.

4
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6. Trade and Commerce Wholesale has subsequently resumed its sale of cigarettes

and tobacco products to the Nation's retailers. Id. at p. 2, 9.

7. On February 4, 2010, Nation's Tax Commission received a copy of a January 27,

2010 letter to HCI Distribution that stated "[p]lease continue to sell tobacco products to retailers

who have a retail cigarette license until April 1, 2010." Id. at p. 2, II 11.

8. On February 6, 2010, Riverside Smoke Shop placed an order with HCI

Distribution for delivery of Native Manufactured cigarettes. Id. at p. 2,1112.

9. Riverside Smoke Shop is a Nation licensed retailer. Id. at p. 2,1113.

10. On February 10, 2010, Oklahoma seized the Native Manufactured cigarettes

while the product was in transit from HCI Distribution in Nebraska to the Riverside Smokeshop.

Id. at p. 3, 1114.

III. ARGUMENT AND AUTHORITIES

In determining whether to grant preliminary injunctive relief, the moving party must

demonstrate that: "(1) the movant will suffer irreparable harm unless the injunction issues; (2)

there is substantial likelihood the movant ultimately will prevail on the merits, (3) the threatened

injury to the movant outweighs any harm the proposed injunction may cause the opposing party;

and (4) the injunction would not be contrary to the public interest. Wyandotte Nation v. Sebelius.,

443 F.3d 1247, 1254-55 (10th Cir. 2006) (citing Kiowa Indian Tribe of Okla. v. Hoover, 150 F.3d

1163, 1171 (10th Cir. 1998). As hereinafter set forth, the Nation has established that these four

factors tip in favor the Nation. Thus, the preliminary injunction should issue.

A. Unless Defendants are enjoined, the Nation will be irreparably harmed. 

A plaintiff satisfies the irreparable harm requirement for an injunction by demonstrating

"a significant risk that he or she will experience harm that cannot be compensated after the fact

by monetary damages." RoDa Drilling Co. v. Siegal, 552 F.3d 1203, 1210 (10th Cir. 2009).

5
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Absent injunctive relief, the Nation will be irreparably harmed. The Tenth Circuit has repeatedly

concluded that a Tribe suffers irreparable harm where its sovereign interests are infringed:

Recognizing the status of the Kiowa Tribe, we are convinced the Tribe has made
a sufficient showing of irreparable harm as a matter of law. First, the seizure of
tribal assets, including severance taxes owed to the Tribe, and the concomitant
prohibition against full enforcement of tribal laws, significantly interferes with the
Tribe's self-government. See Seneca-Cayuga Tribe v. Oklahoma, 874 F.2d 709,
716 (10 th Cir. 1989) (finding irreparable injury where threatened loss of revenues
created "prospect of significant interference with [tribal] self-government").

Kiowa Indian Tribe of Oklahoma v. Hoover, 150 F.3d 1163, 1171-1172 (10 th Cir. 1998);

see also Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1251 (10 th Cir. 2001)

(holding that infringement of tribal sovereignty constitutes irreparable injury because "it [can]

not be adequately compensated for in the form of monetary damages").

The Nation's statutory scheme comprehensively regulates the sale and trade of cigarette

and tobacco products within the Nation's Indian country. The enforcement of the challenged

statutes interferes with "full enforcement of tribal laws." As the Tenth Circuit has determined,

this effect, alone, is sufficient to cause irreparable injury to the Nation.

Oklahoma's statutory scheme interferes with the trade and sale of cigarette and tobacco

products within the Nation's Indian country, in contravention of the Nation's laws permitting

such commerce subject to tribal regulation. The enforcement also impacts the Nation's ability to

finance its governmental operations through the assessment and collection of it cigarette taxes.

Unquestionably, this type of state interference with the Nation's affairs and commerce

constitutes the sort of harm that the Tenth Circuit has concluded is irreparable.

In addition to the irreparable harm suffered by the Nation to its sovereign interests, the

Nation's members also suffer irreparable harm by the enforcement of the Oklahoma statutes in

the form of ongoing violations of those members' federal Constitutional rights. Nelson v. Nat'l

Aeronautics & Space Admin., 530 F.3d 865, 882 (9th Cir. 2008) ("constitutional violations

6

Case 6:10-cv-00019-JHP     Document 44      Filed in USDC ED/OK on 02/25/2010     Page 13 of 34



cannot be adequately remedied through damages and therefore generally constitute irreparable

harm"). The State has already acted to enforce this statutory scheme that is both discriminatory

in application and violates individual Nation members' right to be free from unreasonable

searches and seizures. See Johnson v. Couturier, 572 F.3d 1067, 1085 (9th Cir. 2009) (holding

that Defendant's "own prior conduct establishes a likelihood that in the absence of [injunctive

relief], Plaintiffs will not be able to recover improperly diverted funds and thus will be

irreparably harmed").

The Defendants' campaign against the Nation, its citizens and its wholesale and retail

tobacco businesses began in the 1980s when the state attempted to require licenses for tobacco

outlets in Muscogee (Creek) Nation Indian Country. In Oklahoma Tax Commission v. Bruner,

1991 OK 77, 815 P.2d 667, the Court found:

¶14 Bruner smoke shop is licensed by the principal chief of the Indian Tribe,
supervised and operated by a member of the Tribe, and required to comply with
tribal ordinances. The State does not have, nor has it ever had complete
commercial and regulatory jurisdiction over Indians and their lands. The
Commission has offered no evidence to support its contention that Indian
cigarette retailers should be required to obtain state licenses and permits. In
protecting Tribal sovereignty from State jurisdiction and control, we hold that the
Commission does not have a lawful right to impose or enforce its license and
permit requirements upon tribally licensed Indian cigarette retailers doing
business in Indian Country on behalf of the Tribe.

Two years after Bruner, Defendants' renewed their assault on the Nation by seizing a

truck carrying the Nation's tobacco products. The Nation promptly filed suit. Muscogee (Creek)

Nation v. Oklahoma Tax Commission, No. 93-CV-00742 (W.D. Okla. 1993). The United States

District Court issued a preliminary injunction prohibiting the Commissioners from such seizures.

This injunction was later dissolved when the parties entered into a compact.

Defendants began their latest campaign in February 2009, by filing suit in the Tulsa

County District Court seeking damages from Nation employees who sold cigarettes in Indian

7
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country without Oklahoma cigarette tax stamps affixed and for a permanent injunction. State v.

Larkin, No. CJ-2009-868 (Tulsa Co. Dist. Ct.). This action was later removed to the United

States District Court for the Northern District of Oklahoma. State v. Larkin, 09-CV-124

(U.S.D.C. N.D. Okla.). A motion to remand and a motion to dismiss are pending.

In May 2009, Defendants stopped Nation vehicles leaving the Nation's Indian country for

the purpose of searching the vehicles and seizing any Native Manufactured cigarettes. Two of

the Nation's vehicles were stopped in transit between the Nation's headquarters in Indian

country and licensed retail outlets within the Nation's Indian country. A third vehicle was

stopped but Defendants found only plumbing supplies in the vehicle and decided to let the

vehicle proceed. The Nation sued to enjoin Defendants from stopping the Nation's vehicles

without probable cause. Muscogee (Creek) Nation v. Oklahoma Tax Commission, 09-CV-285

(U.S.D.C. N.D. Okla.). The District Court dismissed the Nation's Amended Complaint. The

Nation appealed and oral argument has been presented in the Tenth Circuit Court of Appeals.

Defendants February 10 th seizure of Native Manufactured cigarettes destined for the

Nation's Indian country demonstrates that Oklahoma intends to continue this unlawful activity.

These actions constitute irreparable harm to the Nation. Unless enjoined, Defendants assaults on

the Nation's sovereignty will continue. This Court should issue an injunction.

B. There is a Substantial Likelihood that the Nation Will Prevail On The Merits 

There is a substantial likelihood that the Nation will prevail on the merits of its claim.

The movant "must establish that his success if probable." Amoco Oil Co. v. Rainbow Snow, Inc.,

809 F.2d 656, 661 (10th Cir. 1987). The Nation's interest in preserving its sovereign right to

license and tax cigarette and tobacco sales within its Indian country, free of state interference, is

so serious and substantial that it meets the burden of likelihood of success on the merits.

8

Case 6:10-cv-00019-JHP     Document 44      Filed in USDC ED/OK on 02/25/2010     Page 15 of 34



1. The State's enforcement of its tax laws and regulations within the Nation's 

Indian country is preempted under principles of federal Indian law. "Indian Tribes are 'domestic

dependent nations' that exercise inherent sovereign authority over their members and

territories."4 Oklahoma Tax Comm 'n. v. Citizen Band of Potawatomi Indian Tribe of Oklahoma,

498 U.S. 505, 509 (1991). As set forth above, SB 608 improperly and unlawfully infringe upon

the Nation's sovereignty and are preempted under principles of federal Indian law.

It is an axiom of federal law that taxing or regulating activities within Indian country is

not permissible absent congressional consent. See California v. Cabazon Band of Mission

Indians, 480 U.S. 202; Cty. of Yakima v. Confederated Tribes & Bands of the Yakima Indian

Nation, 502 U.S. 251, 258 ("[a]bsent cession of jurisdiction or other federal statutes permitting it

. . . a State is without power to tax reservation lands and reservation Indians); Montana v.

Blackfeet Tribe of Indians, 471 U.S. 759, 764 (1985) ("Indian tribes and individuals are generally

exempt from state taxation within their own territory"). Accordingly, where Congress has not

granted permission to the States to tax or regulate Indian or tribal economic activity in Indian

country, the state simply lacks the power to regulate or tax those activities. Blackfeet Tribe, 471

U.S. at 766 ("the States may tax Indians only when Congress has manifested clearly its consent

to such taxation"). In other words, the "who" and the "where" is generally dispositive of the

question of whether a State is categorically prohibited from enforcing its laws with regard to

sales made by Tribes or tribal members in Indian Country. Wagnon v. Prairie Band of

Potawatomi Nation, 546 U.S. 95, 102 (2005). Because the legal incidence or regulatory burdens

4 The scope of limitation of a state's jurisdiction over Indian Country arises from two sources: (1) the semi-
autonomous status of the Tribes which is inherent, and may only be modified by Congress; and (2) Congress'
plenary authority over Indian affairs which emanates from the Indian Commerce, Supremacy, and Treaty clauses of
the United States Constitution.
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of the State's statutory scheme is imposed on the Nation and its member activity in Indian

Country, the laws and regulations are barred, and no further analysis is required.

2. The State's enforcement of its tax laws and regulations within the Nation's 

Indian country is preempted by specific federal statutory law. State jurisdiction will be

"preempted by operation of federal law if it interferes or is incompatible with federal and tribal

interests reflected in federal law." Mescalero Apache Tribe, supra, 462 U.S. at 334; Ramah

Navajo, 458 U.S. at 843; Moe v. Confederated Salish & Kootenai Tribes of Flathead

Reservation, 425 U.S. 463, 481 n. 17 (1976) (noting that the preemptive effective of federal

statutes as applied to Indian affairs is rooted in the Supremacy Clause, U.S. Const., Art. VI, cl.

2); Washington v. Confederated Tribes of Colville Indian Reservation, 447 U.S. 134, 148 (1980)

(citing Indian Commerce Clause as source of federal preemption).

The Court is required to apply a presumption against State jurisdiction over Tribes and

Indians in Indian Country where Congress has exercised it plenary authority over Indian affairs

by enacting legislation which applies to the exact conduct or activity which the State seeks to

regulate. Oklahoma Tax Comm 'n. v. Sac & Fax Nation, 508 U.S. 114, 126 (1993); Seneca-

Cayuga Tribe of Oklahoma v. State of Oklahoma, 874 F.2d 709, 713 (10th Cir. 1989). The State

has the burden to rebut the presumption that its attempted regulation of Tribes, Indians, and non-

Indians transacting business with Tribes or Indians in Indian Country is preempted. Thus, the

Court must require the State to prove by preponderance of the evidence that Congress did not

intend to displace its competing laws regulations, even though a federal statute applies. Cf

Nat'l. Labor Relations Bd. v. Pueblo of San Juan, 276 F.3d 1186, 1190 & n. 6 (10th Cir. 2002)

(the party "attacking the exercise of sovereign tribal power" and "Indian tribes are not states.

They have a status higher than that of states").
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Applying these principles, SB608 and the Complementary Act is in direct conflict with

the Family Smoking Prevention and Tobacco Control Act ("Tobacco Control Act"), 21 U.S.C. §

387, et seq., and, for this reason alone, the Nation is likely to succeed on the merits of its

preemption claim.

The Tobacco Control Act expressly preempts state law in the field of Indian affairs. See

21 U.S.C., § 387p. Congress acted pursuant to its authority under the Indian Commerce Clause

to exclusively regulate Tribes and Indians in passing the Tobacco Control Act.. (§ 387, Findings,

subd. (9) ["Under article I, section 8 of the Constitution, the Congress is vested with the

responsibility for regulating . . . commerce with Indian tribes"].) 5 The Secretary of Health and

Human Services is tasked with exercising this exclusive authority to enforce the Tobacco

Control Act and any implementing regulations, including those "relating to the retail sale of

tobacco products," with respect to Indian tribes. (§ 387a-1, subd. (a)(5).)

Congress' intent to promote tribal autonomy and authority for the regulation of tobacco

products in Indian Country is found in the Tobacco Control Act's language that provides

"nothing in this subchapter, or rules promulgated under this subchapter, shall be construed to

limit the authority of. . . an Indian tribe to enact, adopt, promulgate, and enforce any law, rule,

regulation, or other measure with respect to tobacco products that is in addition to, or more

stringent than, requirements established". Accordingly, Congress has made an "express

5 Congress' intent to exercise its exclusive authority with respect to Indian commerce concerning tobacco products
is further illustrated by the definitional section of the statute which expressly defines "Indian country," "Indian
tribe," and "trust territory." (21 U.S.C., § 387, subds. (9), (10), & (22).) In addition, the "Secretary shall inform. . .
tribal governments of the authority provided to such entities under section 1334(c) of Title 15, or preserved by such
entities under section 387p of the" Tobacco Control Act. (21 U.S.C., § 387f-1, subd. (b).) Other provisions indicate
Congress' intent to prevent the State from exercising its authority to regulate tobacco products in Indian Country.
(21 U.S.C., § 387t ["The Secretary shall not authorize an officer or employee of the government of any of the
several States to exercise authority under the preceding sentence on Indian country without the express written
consent of the Indian tribe involved"].)
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congressional statement" that the Nation's regulatory authority in this area is exclusive, and

preserved, far more than is needed to support a finding of preemption in this area.

The Tobacco Control Act includes specific subjects which the Nation retains regulatory

authority, including: (1) prohibition of the sale of tobacco products; (2) distribution of tobacco

products; (3) possession of tobacco products; (4) exposure to tobacco products; (5) access to

tobacco products; (6) advertising and promotion of tobacco products; (7) use of tobacco products

by individuals of any age; (8) information reporting to the State; and (9) measures relating to fire

safety standards in Indian Country. (§387p, subd. (a)(1).).

Here, enforcement of the State's tax laws and regulations within the Nation's Indian

country would disturb and disarrange Congress' comprehensive scheme for regulating the sale

and trade of tobacco products within the Nation's Indian Country. The Tobacco Control Act

recognizes and affirms the Nation's authority to regulate tobacco products in Indian Country.

The Nation has exercised that authority by enacting Tribal law which comprehensively regulates

the sale, taxation, and trade of cigarettes within its own territory. MCNA Title 36, §§ 5-101 et.

seq. Accordingly, the ban imposed in SB 608 on sales made in Indian Country by and among the

Tribe, its members, and their affiliated entities are expressly preempted and the Nation is likely

to prevail on the merits of its claim that Congressional policies underlying the Tobacco Control

Act favor preemption of enforcement of the Prevention and Complementary Acts in the Nation's

territory.

3. The State's enforcement of SB 608 against the Nation, its Members, and

Indian Traders is categorically barred because the law imposes improper tax and regulatory

burdens. "The Constitution vests the Federal Government with exclusive authority over relations

with Indian tribes . . ., and in recognition of the sovereignty retained by Indian tribes even after

formation of the United States, Indian tribes and individuals generally are exempt from state
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taxation within their own territory." Montana v. Blackfeet Tribe, 471 U.S. 759, 764 (1985). In

applying these exemptions, "[t]he initial and frequently dispositive question in Indian tax cases,

therefore, is who bears the legal incidence of the tax. If the legal incidence of an excise tax rests

on a tribe or on tribal members for sales made inside Indian country, the tax cannot be enforced

absent clear congressional authorization." Oklahoma Tax Comm 'n. v. Chickasaw Nation, 515

U.S. 450, 458-459 (1995). The Supreme Court has invalidated taxes imposed on Tribes and

tribal members in Indian Country on a number of occasions where Congress had not otherwise

authorized such taxation. See, e.g., Oklahoma Tax Comm 'n. v. Sac & Fox Nation, 508 U.S. 114,

128 (1993) ("[a]bsent explicit congressional direction to the contrary, we presume against a

State's having the jurisdiction to tax within Indian Country").6

"[T]he question of where the legal incidence of [a State tax] rests is one of federal law."

Sac & Fox Nation of Missouri v. Pierce, 213 F.3d 566, 578 (10th Cir. 2000); citing United States

v. Mississippi Tax Comm 'n., 421 U.S. 599, 609 n. 7 (1975); Kern-Limerick, Inc. v. Scurlock, 347

U.S. 110, 121-122 (1954). In the absence of dispositive language specifically identifying who

bears the legal incidence of a state tax, "the question is one of 'fair interpretation of the taxing

statute as written and applied' by reading the "tax scheme as a whole." California State Bd. of

v. Chemehuevi Tribe, 474 U.S. 9, 11 (1985) (concluding that legal incidence of tax was on non-

Indian consumer where consumer was obligated to pay tax when vendor was legally not taxable).

However, under no circumstance may the State impermissibly tax the sales of the Nation or its

6 This categorical bar to state jurisdiction over reservation Indians and Tribes in Indian Country also applies to a
State's attempted enforcement of its civil regulatory laws within the Nation's territorial boundaries. See
Confederated Tribes of the Colville Reservation, 938 F.2d 146, 149 (9th Cir. 1991) ("Historically, the power to
legislate in both criminal and civil matters concerning Indians and their acts and conduct upon the reservations lay
exclusively with the Congress and the tribes themselves"); Santa Rosa Band of Indians v. Kings Cty., 532 F.2d 655,
658-659 (9th Cir. 1976) ("we have little doubt that Congress assumed and intended that states had no power to
regulate the Indian use or governance of the reservation provided, except as Congress chose to grant that power"
thereby ousting state regulation).
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members made in Indian Country by either enacting ancillary enforcement mechanisms that may

be otherwise permissible or by changing the "nomenclature" of the tax, without changing its

substance. See, e.g., Cty. of Yakima, 502 U.S. at 269 ("The excise tax remains a tax upon the

Indian's activity of selling the land, and thus is void, whatever means may be devised for its

collection") (emphasis added).

Numerous courts have delineated the boundaries of permissible taxing and regulatory

jurisdiction and concluded that a State tax is invalid when its legal incidence, or regulatory

burden, is imposed on the Tribe or its members.7

Defendants have threatened enforcement of the provisions in the Complementary Act

against the Nation, all of which have the legal effect of placing the incidence and regulatory

burden of cigarette taxes and other regulations directly on the Nation, its members, and their

affiliated entities (distributors, wholesalers, retailers) in Indian Country. See e.g. 68 O.S. §§ 348,

349.1, 350, 351, 427, 428.

These state laws are similar to those which the court have struck down time and again as

indicative of an impermissible state tax burden on Tribes and Indians that is categorically barred.

The burdens imposed on Tribes who do not compact are even more severe and unlawful.

In short, the legal incidence analysis prevents the State from imposing its statutory

scheme on Tribes, their members, or their affiliated entities, and transactions between among

them, in Indian Country. For this reason, the enforcement of the challenged statutes is barred,

and the Nation is likely to prevail on this argument at trial.

7 See, e.g., Okla. Tax Comm 'n. v. Chickasaw Nation, 515 U.S. 450 (1995) (invalidating state fuel tax imposed on
Tribe); Okla. Tax Comm 'n. v. Sac & Fox Nation, 508 U.S. 114 (1993) (invalidating state tax on tribal members who
lived in "Indian Country"); McLanahan v. State Tax Comm 'n., 411 U.S. 164 (1973) (invalidating state income tax
on tribal member); Indian Country, USA., Inc., supra. (invalidating state tax on Tribal income from bingo).
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4. Exclusive Congressional Regulation of Indian Traders Transacting

Business With Tribes and Their Members In Indian Country Supports Preemption ("Indian

Trader Statutes"). The Supreme Court has held that the federal Indian trader statutes preempt

any state regulatory requirement that seeks to directly regulate "the kind and quality of goods

and the price at which such goods shall be sold to Indians," whether the trader is licensed or not,

whether Indian or not, and whether located inside or outside of Indian Country or not. See Dept.

of Taxation & Finance of NY v. Milhelm Attea & Bros., Inc., 512 U.S. 61, 71(1994); Central

Machinery Co. v. Ariz. State Tax Comm 'n., 448 U.S. 160, 165 (1980) (holding that lilt is the

existence of the Indian trader statutes, then, and not their administration, that pre-empts the field

of transactions with Indians occurring on reservations" and that it did not matter that Indian

trader did not have a business located on reservation or wasn't licensed); Warren Trading Post,

380 U.S. at 691 ("no burden shall be imposed upon Indian traders for trading with Indians on

reservations"); see 25 U.S.C. §§ 261-264; 25 C.F.R. Part 140, et seq.

In Warren Trading Post, the Supreme Court held that the Indian trader statutes and

regulations were "all inclusive regulations and the statutes authorizing them" prohibited states

from imposing taxes on the Indian traders located on the reservation. Where a comprehensive

federal regulatory scheme exists there is no room for state regulation.

In 1790, Congress passed a statute regulating the licensing of Indian traders. At
of July 22, 1790, ch. 33, 1 Stat. 137. Ever since that time, the Federal
Government has comprehensively regulated trade with Indians to prevent "fraud
and imposition" upon them. H.R.Rep. No 474, 23 Cong., 1 st Sess., 11 (1834)
(Committee Report with respect to Indian Trade and Intercourse Act of 1834, ch.
161, 4 Stat. 729). In the current regulatory scheme the Commissioner of Indian
Affairs has "the sole power and authority.. .to make.. .rules and
regulations... specifying the kind and quantity of goods and the prices at which
such goods shall be sold to the Indians."25 USC § 263. (See Central Machinery
v. Arizona, 448 U.S. 160, at 164-5 (1980).)
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As stated above, the State seeks to impose a statutory ban on the sale of cigarette and

tobacco products by Indian traders to the Nation and its members within the Nation's Indian

country, makes that same conduct a crime and subject to forfeiture, seizure, and other civil

penalties, and seeks to impose a direct tax on Indian traders, both member and nonmember

alike. 8 Indian traders include wholesalers, distributors, and manufacturers, and any of their

agents selling to the Nation, its members, or any of their affiliated entities in the Nation's Indian

Country. In short, these requirements seek to "dictate the kind, quantity and price" of tobacco

products sold by Indian traders to the Nation, its members, and their affiliated entities in Indian

Country by arbitrarily selecting the brands and the number which may be sold by Indian traders

when an upstream manufacturer has not complied with their independent duties under a State

statute. The Nation is likely to succeed in its argument that the Indian Trader Statutes preempt

these requirements.

5. The Indian Commerce Clause and Congress' Intended Policy Of

Exclusively Regulating Commerce Among Tribes and Their Members In Indian Country

Supports Preemption ("Native American Business Act"). "Express federal law to the contrary"

overrides the general rule that "Indians going beyond reservation boundaries have generally been

held subject to nondiscriminatory state law otherwise applicable to all citizens of the State."

Chickasaw Nation, 515 U.S. at 465, citing Mescalero Apache Tribe v. Jones, 411 U.S. 145, 148-

149 (1973).

The expressed federal law here is: (1) the Indian Commerce Clause which commits

exclusive authority to Congress for regulation of intra-tribal and intertribal commerce by its

8 
See §§ 360.4(C)(1)-(2) (statutory ban); & 360.7(E)(1)(a)-(b) (criminal penalties); §§ 349.1(D), 350(A) (direct tax

on wholesalers); §§ 349.1(G), 426(A)-(B), 349.1(H), 351(A), 428(A)-(B); 351(B) (civil and criminal penalties
against wholesalers)
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express language9 ; and (2) a federal statute which expresses Congress' policy of encouraging

intertribal trade. Where the State legislature authorizes enforcement mechanisms of state tax law

such as seizure "as applied to cigarettes in Indian commerce" the constitutional guarantees

embodied by the Indian Commerce Clause are implicated. Colville, 447 U.S. at 148. The

Supreme Court has stated that where a wholesaler ships to Indian Country, those "cigarettes in

transit are . . . exempt from state taxation" as they are in Indian commerce. Id. at 161; see also

Walker River Paiute Tribe v. Sheehan, 370 F.Supp. 816 (D. Nev. 1973) (issuing preliminary

injunction against State for enforcement of cigarette tax on sale from Indian trader to Tribe as

violation of the Interstate Commerce Clause).

In addition to this Constitutional grounding, Congress has passed a comprehensive statute

which states that "consistent with the principles of inherent tribal sovereignty and the special

relationship between Indian tribes and the United States, Indian tribes retain the inherent right to

enter into contracts and agreements to trade freely. . ." 25 U.S.C. § 4301(4) (emphasis added).

Congress has stated that the purpose of this statutory scheme is "No encourage intertribal,

regional, and international trade and business development in order to assist in increasing

productivity and the standard of living of members of Indian tribes and improving the economic

self-sufficiency of the governing bodies of Indian tribes." Id. at § 4301(b)(5). 1 ° The Secretary is

tasked with promoting the goals of intertribal commerce as follows: "The Secretary . . . shall

conduct a Native American tourism program to facilitate the development and conduct of

9 The Tenth Circuit has stated that laibsent congressional consent through statute or treaty, states have no power to
directly tax tribal commerce and tribal lands" and has described the power "[t]he Indian Commerce Clause gives
Congress . . . to regulate commerce with Indian tribes" as a "constitutional guarantee" which gives Tribes standing
to seek an injunction to prevent the State's interference in the zone of interests protected by that guarantee. Sac &
Fox Nation of Missouri v. Pierce, 213 F.3d 566, 575 (10th Cir. 2000). Intratribal and Intertribal trade and commerce
are two interests which are included within the zone of interests protected by the Indian Commerce Clause's
constitutional guarantee.

10 The Act specifically covers "lands that are within the jurisdictional areas of an Oklahoma Indian tribe," of which
the Nation is one. 25 U.S.C. § 4302(4)(B)(i).
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tourism demonstration projects by Indian tribes, on a tribal, intertribal, or regional basis." 25

U.S.C. § 4305(a)(1).

The facts supporting this request for injunction clearly show that the tobacco products are

sold in Indian Country. The activity Defendants seek to regulate is not only comprehensively

regulated by the Nation and the federal government, it also involves activity which takes place

exclusively in Indian Commerce by involving Indian and tribally-owned entities trading with

other Indian and tribally-owned entities. The State's efforts to criminalize and impose a

statutory ban on those activities is obviously inconsistent with Congress' purposes in seeking to

promote Indian commerce through intertribal trade.

6. The Treaty Clause, Creek Treaty of 1866, Presidential Policy, Executive 

Department Policy, And Other Federal Statutes Promoting Federal Policies of Tribal Sovereignty

Support Preemption. The preemption analysis also requires the Court to analyze whether a state

statute is preempted with reference to "[t]he traditional notions of Indian sovereignty [which]

provide a crucial backdrop . . . against which any assertion of State authority must be assessed."

New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 334 (1983). 1 I In this specific context, the

Creek Treaty of 1866 and the Oklahoma Enabling Act both show that the Nation has a history of

Tribal independence from Oklahoma regulation. See Creek Treaty of 1866, art. X:

The Creeks agree to such legislation as Congress and the President of the
United States may deem necessary for the better administration of justice and the
protection of the rights of person and property within the Indian territory;
Provided, however, [That] said legislation shall not in any manner interfere with
or annul their present tribal organization, rights, laws, privileges, and customs.

11 Other federal statutes which support preemption in this context are the Indian Financing Act of 1974, 25 U.S.C. §
1451, et seq., the Indian Self-Determination and Education Assistance Act of 1975, 25 U.S.C. § 450, et seq., the
Indian Reorganization Act of 1934, 25 U.S.C. § 461, et seq., and the Indian Civil Rights Act of 1968, 25 U.S.C. §
1301, et seq., all of which had as congressional policy of furthering Indian self-government. Mescalero, 462 U.S. at
336 n. 17. For all of the reasons briefest forth herein, this Congressional policy would be subverted if the State's
asserted authority under SB608 were to be upheld.
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Oklahoma recognized this distinction as to the Nation's Indian country when it was

admitted to the union. See, e.g., the Enabling Act § 1, Act of Congress, June 16, 1906, 34 Stat.

267 ("nothing contained in the said constitution [to be adopted by Oklahoma] shall be construed

to limit or impair the rights of persons or property pertaining to the Indians * * * or to limit or

effect the authority of * * * the United States to make any law or regulation respecting such

Indians, their lands, property or other rights by treaties, agreement, law or otherwise * * *.") See

also OKLA. CONST. art. I, § 3 ("The people inhabiting the state do agree and declare that they

forever disclaim all right and title in or to * * * all lands lying within said limits owned or held

by any Indian, tribe, or nation, and that until the title to any such public land shall have been

extinguished by the United States, the same shall be and remain subject to the jurisdiction,

disposal, and control of the United States"). Neither the Enabling Act nor the Constitution

contains a reservation by Oklahoma of territorial jurisdiction. Even if Oklahoma had reserved

some territorial jurisdiction, it could not enforce state law that interferes with the federal purpose.

Whether a "state has fully ceded or withheld territorial jurisdiction over land acquired by the

United States, a state cannot enforce laws that are inconsistent with the federal uses for which the

land was acquired." US. v. Fields, 516 F.3d 923, 930 (10 th Cir. 2008).

Accordingly, the backdrop of tribal sovereignty in this specific context counsels against

permitting the State to enforce the challenged statutes in the Nation's Indian Country.

7. Enforcement of the Prevention, Complementary and Tribal Tax Acts Is

Preempted Because It Will Infringe On The Nations' Tribal Self-Governance In An Area

Comprehensively Regulated By Congress. "The exercise of state authority may also be barred

by an independent barrier-inherent tribal sovereignty-if it unlawfully infringe[s] on the right of

reservation Indians to make their own laws and be ruled by them." New Mexico v. Mescalero

Apache Tribe, 462 U.S. 324, 334 n. 16 (1983); Colville, 447 U.S. at 154 ("[I]t must always be
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remembered that tribal sovereignty is dependent on, and subordinate to, only the Federal

Government, not the States"). Tribes, like the Nation, possess the inherent right and "general

authority, as sovereign, to control economic activity within their jurisdiction." Merrion v.

Jicarilla Apache Tribe, 455 U.S. 130, 137 (1982). "This authority extends to transactions

occurring on trust lands and significantly involving the tribe or its members." Id, quoting

Washington v. Confederated Tribes of Colville Reservation, 447 U.S. 134, 152 (1980). The

Nation's authority further extends to transactions taking place between the Tribe and its

members, on the one hand, and nonmembers on the other. San Juan Pueblo, 276 F.3d at 1194

(noting that the Supreme Court has upheld a tribe's authority over a business transaction

involving a non-Indian on a reservation), citing Williams v. Lee, 358 U.S. 217, 223 (1959).

Here, the enforcement of the challenged statutes in Indian Country would disarrange and

displace the Nation's comprehensive code, which regulates the sale, taxation, and trade of

tobacco products within the Nation's territory. In addition, the exercise of regulatory authority

of the State in this context would also contravene the principles of tribal self-government first set

forth in the Treaty of 1866 with the Nation, and Oklahoma's Enabling Act.

a. The Nation Is Likely To Succeed On Its Claim That Enforcement of the
Prevention, Complementary and Tribal Tax Acts Is Discriminatory With Respect to the
Nation, its Members, and Indian Traders. 

"In the case of Indians going beyond reservation boundaries, however, a

nondiscriminatory state law is generally applicable in the absence of federal law to the contrary."

White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 144 n.11 (1980). Where the State

discriminates against Tribes, such regulation is of no force and effect. California v. Cabazon

Band of Mission Indians, 480 U.S. 202, 221 (1987) (concluding that States were not entitled to

assert "discriminatory economic interest[s]" against Tribes and that States have "no legitimate

interest" or "entitlement" to divert the Tribe's market revenue to non-Indians or to "prefer
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funding needs" of non-Indian entities "over the funding needs of the Tribe); see Prairie Band of

Potawatomi Indians v. Pierce, 253 F.3d 1234, 1257 (10
1h

 Cir. 2001) (noting "that arguably the

application of the state motor vehicle laws was not nondiscriminatory") (emphasis in original);

see also Cabazon Band of Mission Indians v. Smith, 388 F.3d 691, 701 (9th Cir. 2004)

(invalidating state law which discriminated against Tribe in comparison with similarly situated

sovereigns of State and Federal governments).

The Supreme Court has concluded that the Indian Commerce Clause has a "role to play

in preventing undue discrimination against, or burdens on, Indian commerce." Colville, 447 U.S.

at 157. A State's tax or regulation may be held to be discriminatory where it is not "applied in a

nondiscriminatory manner to all transactions within the State." Id.

Here, the State seeks to enforce a discriminatory tax by: (1) permitting exemptions from

regulations shipped in interstate commerce, and denying those same exemptions to shipments in

Indian commerce, the State discriminates against, and imposes an impermissible burden on the

latter; (2) by treating similarly situated Tribes differently by applying a differential tax scheme

which has no rational basis and functions as a bait and switch mechanism to force Tribes into

adhesion compacts on the State's terms; (3) by imposing a statutory requirement on the Tribes,

its members, and wholesalers which has the effect of preferring the economic interests of non-

Indian cigarette manufacturers participating in the MSA by preserving their market share and

destroying Indian commerce in cigarettes by imposing an outright statutory ban on sales of

Native-made cigarettes in Indian Country; (4) by effectively ousting the Tribe's ability to impose

its own tax on Indian commerce in cigarettes; (5) imposing more onerous requirements on the

Tribe, its members, and other Indian wholesalers, distributors and retailers with no

corresponding requirements imposed on other similarly situated non-Indian cigarette merchants

21

Case 6:10-cv-00019-JHP     Document 44      Filed in USDC ED/OK on 02/25/2010     Page 28 of 34



located outside Indian Country; and (6) by imposing joint and several liability on out-of-state

wholesalers that is not imposed on in-state wholesalers. 68 0.5. § 346(A)(3) & (B) & § 347.

By no means, is the Nation, or any other Tribe for that matter, absolutely free to decide

not to compact with the State, since the statutory scheme creates a bait and switch mechanism by

imposing a greater tax burden and more onerous requirements on those Tribes who refuse to

enter into compacts. This scheme forces the Tribe into a Hobson's choice of either compacting

by negotiating a "payment in lieu" with the State subject to the statute's requirements, or

refusing to compact thereby risking direct liability for the State's cigarette taxes. 12

This type of regulation also sets up two classes of Tribes, those with less stringent taxing

requirements negotiated in compacts, and those without compacts, subject to the broader taxing

jurisdiction of the State. Since the only perceivable reason these two classes exists is to serve the

State's interest in forcing its regulations on Tribes and Indians in Indian Country, the statutes

lack a rational basis, and cannot be enforced in Indian Country consistent with the principles laid

down in Cabazon, Colville, Pierce, and Smith. The statutes also violate the Equal Protection

Clause of the United States Constitution. Because the challenged statutes create discriminatory

classifications without a rational basis, those statutes may not be enforced against the Nation.

b. The Term "In The State" Used In the Prevention, Complementary and
Tribal Tax Acts Does Not Include "Indian Country" And Does Not Apply In This
Context. 

"The right to tax must be strictly construed in favor of the taxpayer." Winnebago Tribe

of Nebraska v. Kline, 150 P.3d 892, 903 (Kan. 2007). Accordingly, "[flax statutes will not be

extended by implication beyond the clear import of the language employed therein, and their

operation will not be enlarged so as to include matters not specifically embraced." Application

12 Indeed, by enacting a statute to enforce the compacts the State concludes with Tribes, it appears that the
enforcement statute is non-negotiable and applies regardless of the terms in the compact.
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of Kaul, 933 P.2d 717 (Kan. 1997). In utilizing the statutory terms of construction, it is clear that

the ordinary meaning of the terms "in the State" 'does not include Indian Country or Tribal

territories.

The United States Supreme Court has expressly held that a territory within the boundaries

of an Indian reservation is ordinarily not considered part of a State, even though that reservation

may be located geographically within the boundaries of the State. (United States v. Rogers, 4

How. 567, 571 (1846) [Indian reservations are "a part of the territory of the United States"];

United States v. White (2nd Cir. 2001) 237 F.3d 170 [same].) Congress has repeatedly

confirmed this by adopting various federal statutes which acknowledge the sovereign status of

Indian tribes and their territories as having separate territorial and sovereign legal attributes.

(See, e.g., 18 U.S.C., § 1151; 28 U.S.C., § 1738 0; 18 U.S.C., §§ 1162, subd. (a) & 28 U.S.C., §

1360, subd. (a) [Public Law 280] [statutory text specifically distinguishes "State" and "Territory"

from "Indian Country"].)

Accordingly, though an Indian reservation may be physically located within the

geographic boundaries of a State, it is not part of the State for purposes of analyzing

jurisdictional or statutory interpretation issues, a distinction that Courts have recognized.

(Hallowell v. United States (1911) 221 U.S. 317, 320 ["the Omaha Indian Reservation is within

and a physical part of the organized territory of the State of Nebraska"] [emphasis added] Courts

have also recognized Indian tribes and their territories as the equivalent of sister States for

purposes of statutory analysis.

13 28 U.S.C. section 1738C states, in pertinent part, as follows: "No State, territory, or possession of the United
States, or Indian tribe, shall be required to give effect to any public act, record, or judicial proceeding of any other
State, territory, possession, or tribe respecting a relationship between persons of the same sex that is treated as a
marriage under the laws of such other State, territory, possession, or tribe, or a right or claim arising from such
relationship." (emphasis added.)
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Applying these canons of statutory construction, it is clear that the plain language

specification of the location of the sale as occurring "in the State," means just what it says, that

the actionable conduct must take place within the territorial boundaries of the State of Oklahoma,

which as discussed above does not include reservation lands or Indian Country. In addition,

where the Oklahoma legislature intended to expressly extend its jurisdiction to "Indian Country"

it used that specific language, implying that it did not intend to extend jurisdiction that far when

it only used "in the State" or "in this State." To the extent, there is any ambiguity, it should be

resolved in favor of the Nation and freedom from the State's taxing and regulatory jurisdiction.

The critical word or phrase omitted is any reference to "reservation" or "Indian country"

which other statutes containing similar definitions shows that the Legislature knew how to

include those critical phrases when it intended to do so, and the Court should not attempt to

insert those words into the statute to achieve the results desired by Plaintiff. The statutory ban

imposed by the Complementary Act does not apply in Indian Country and may not be enforced.

C. The Public Interest Will Be Promoted By Granting The Requested Injunctive
Relief Since That Result Favors Congressional Policy Recognizing The
Nation's Sovereign Interests And Civil Rights Violations Will Be Avoided. 

The Tenth Circuit has held "that tribal self-government may be a matter of public

interest." Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1253 (10th Cir. 2001);

Seneca-Cayuga, 874 F.2d at 716 ("[T]he injunction promotes the paramount federal policy that

Indians develop independent sources of income and strong-self government"); see also

Winnebago Tribe of Nebraska v. Stovall, 205 F.Supp.2d 1217, 1223 (D. Kan. 2002) (granting

TRO and stating "public has significant interest in assuring the viability of tribal self-

government, self-sufficiency, and self-determination. If the defendants are allowed to continue

their current actions against plaintiffs, it is argued that services could be lost and that the viability

of tribal self-government, self-sufficiency, and self-determination are in jeopardy"); Stovall v.
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Winnebago Tribe of Nebraska, 216 F.Supp.2d 1226, 1234 (D. Kan. 2002) (granting preliminary

injunction even though State asserted public interest since "the state is only being required to

stay the proceedings until these very important sovereignty issues can be adjudicated"), aff'd

Winnebago Tribe of Nebraska v. Stovall, 341 F.3d 1202 (10th Cir. 2003).

Here, permitting the State to enforce the challenged statutes in Indian Country would

harm the Nation's sovereignty by imposing a ban on the sale of cigarettes in the Nation's

territory, and criminalizing Indian commerce. The public interest would be favored since the

Nation's self-sufficiency, sovereignty, and self-determination would be preserved pending a

determination on the merits of "very important issues" of the boundaries between Federal, Tribal

and State jurisdiction.

D. A Bond Is Not Required To Enter The Requested Injunctive Relief. 

Federal Rule 65(c) states that "Nile court may issue a preliminary injunction . . . only if

the movant gives security in an amount that the court considers proper to pay the costs and

damages sustained by any party found to have been wrongfully enjoined or restrained." "Despite

the seemingly mandatory language, Rule 65(c) invests the district court with discretion as to the

amount of security required, if any." Johnson, 572 F.3d at 1086, citing Joergenson v. Cassiday,

320 F.3d 906, 919 (9th Cir. 2003) (quotation omitted). Defendants would suffer no harm by

being foreclosed from enforcing the MSA and Escrow statutes on a preliminary basis. This

Court should not require the Nation to post bond. Crowe & Dunlevy, P.C. v. Stidham, 609

F.Supp.2d 1211, 1227 (N.D. Okla. 2009) (no bond required).

IV. CONCLUSION

For all of the foregoing reasons, the Nation respectfully requests this Court to issue a

preliminary injunction as sought by Plaintiff in its accompanying Motion.
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