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STATEMENT OF RELATED CASES

(a) No appeal in or from the same civil action or proceeding in the lower court has

previously been before this or any other appellate court. However, this case

closely relates to litigation that has previously been before this Court in:

°

.

Short v. United States, Case No. 102-63. Reported at 719 F.2d 1133

(Fed. Cir., Oct. 6, 1983) (.before Circuit Judges Rich, Davis, Bennett,

Smith, and Nies)

Short v. United States, Case Nos. 93-5193, 93-5208, 93-5209,

94-5016, 94-5020, and 94-5025. Reported at 50 F.3d 994 (Fed. Cir.,

March 14, 1995) (before Circuit Judges Mayer, Michel, and Rader)

°

(b) There is

Karuk Tribe of Cal. v° Ammon, Case Nos. 99-5002, 99-5003, and

99-5006. Reported at 209 F.3d 1366 (Fed. Cir., April 18, 2000)

(before Circuit Judges Newman, Schall, and Rader)

no case known to counsel to be pending in this or any other court that

will directly affect or be directly affected by this Court's decision in the pending

appeal.
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I. STATEMENT OF JURISDICTION

Subject matter jurisdiction in the Court of Federal Claims arises under 28

U.S.C. §§ 1505 and 1491, as this action involves a claim arising under federal laws

against the United States for money damages brought by an Indian tribe and

individual Indians. The order and judgment appealed in this proceeding are final

and dispose of all parties' claims. Hoopa Plaintiffs timely filed notice of appeal on

May 15, 2009. This Court has jurisdiction under 28 U.S.C. § 1295(3).

II. STATEMENT OF ISSUES

1. Whether the Court of Federal Claims erred by entering judgment

against Hoopa Plaintiffs on grounds that they lack standing to pursue their breach

of trust claims against the United States?

2. Whether Hoopa Plaintiffs are entitled to partial summary judgment on

their breach of trust claims?

lII. STATEMENT OF THE CASE

Individual Hoopa tribal members and the Hoopa Valley Tribe ("Hoopa

Plaintiffs") allege that the United States breached its fiduciary trust obligations to

the Hoopa Plaintiffs. The United States has statutory duties to use the Indian trust

funds in the Hoopa-Yurok Settlement Fund (the "Settlement Fund") for the benefit

of all "Indians of the Hoopa Valley Reservation." Hoopa Plaintiffs qualify as

"Indians of the Reservation" and the Settlement Fund consists of trust monies
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derived pursuant to 25 U.S.C. § 407 primarily from timber resources of the Hoopa

Valley Reservation.

The United States violated its statutory and fiduciary trust obligations,

causing injury to Hoopa Plaintiffs, by making an arbitrary, discriminatory, and

under-inclusive per capita distribution of the funds solely to the members of the

Yurok Tribe - to the exclusion of the Hoopa Plaintiffs. See Short v. United States,

12 C1. Ct. 36, 44 (1987) (holding that "if the Secretary decides to make per capita

distributions of unallotted Reservation income, all persons who fall into the

category of an Indian of the Hoopa Valley Reservation, alive at the time of a given

distribution, must be included.").

The United States' action violated statutes, including the Hoopa-Yurok

Settlement Act, Pub. L. 100-580, codified in part as amended at 25 U.S.C.

§§ 1300i, etseq. ("Settlement Act"), 25 U.S.C. § 407, and the Act of April 8, 1864,

An Act to Provide for the Better Organization of Indian Affairs in California, 13

Stat. 39 ("1864 Act"), and conflicted with this Circuit's and the Court of Federal

Claims' multiple decisions in Short, et al., v. United States, et al., No. 102-63. _

Short v. United States includes seven reported opinions that involve

essentially the same parties and trust funds at issue in this proceeding:

202 Ct. C1. 870 (1973) (Shortl); 661 F.2d 150 (Ct. CI. 1981) (en banc) (Shortll);

719 F.2d 1133 (Fed. Cir. 1983) (Short III); 12 C1. Ct. 36 (1987) (Short IV);

25 C1. Ct. 722 (1992) (Short V); 28 Fed. C1. 590 (1993) (Short VI); 50 F.3d 994

(Fed. Cir. 1995) (Short VII); and hundreds of unreported orders.
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See Short III, 719 F.2d at 1135 (holding that the pervasive statutory scheme in 25

U.S.C. § 407 creates an actionable fiduciary duty when the Secretary wrongfully

distributes timber proceeds in a discriminatory fashion); Short VII, 50 F.3d at 1000

(holding that plaintiffs were entitled to damages flowing from unauthorized

distribution, because the Secretary failed to operate within the statutory framework

established by Congress for administration of reservation resources).

• On March 21, 2007, Ross Swimmer, Special Trustee for American Indians,

improperly authorized release of the Settlement Fund (over $80 million) to the

Yurok Tribe. Subsequently, Mr. Swimmer approved a per capita distribution of

approximately $80 million to Yurok tribal members to the exclusion of Hoopa

Plaintiffs that qualify as "Indians of the Hoopa Valley Reservation." Hoopa

Plaintiffs filed this action on February 1, 2008 and filed an Amended Complaint on

March 11, 2008. A22. 2 Hoopa Plaintiffs moved for partial summary judgment on

their breach of trust claims on April 2, 2008, and the United States moved to

dismiss, or in the alternative for summary judgment on July 22, 2008. A50; A81.

On March 25, 2009, Honorable Judge Thomas C. Wheeler granted the

United States' motion for summaw judgment, denied Hoopa Plaintiffs' motion for

partial summary judgment, and directed the Clerk to enter judgment for the United

References to pages contained in the Appendix are cited as "A "herein.
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States. A1. The sole basis for the Court's rulings is that Hoopa Plaintiffs lack

standing to seek relief for the United States' breach of trust. A2.

STATEMENT OF FACTS

Creation of the Hoopa Valley Reservation and Escrow Funds.

In 1864, federal officials, acting under the Act of April 8, 1864, established

the "Square" portion of the Hoopa Valley Indian Reservation in Northern

California. A54-55. Lands known as the Connecting Stri p and the Klamath River

Reservation (collectively, the "Addition") were added to the Square by Executive

Order in 1891.3 A55. After the 1940s, unallotted trust lands of the Hoopa Square

producedsubstantial revenues because it was heavily timbered. A55. The United

States administered these revenues as trustee for the Indian beneficiaries. A55.

Until 1955, timber and other revenues derived from the former Hoopa

Valley Reservation (consisting of the Square and the Addition) ("Joint

Reservation") were deposited in a single United States Treasury Account entitled

"Proceeds of Labor, Hoopa Valley Indians." A56. This account was held and

managed by the Bureau of Indian Affairs as an Indian trust account. Short VII, 50

F.3d at 996. Beginning in 1955, the United States made per capita payments from

this account to Indians identified on the official membership roll of the Hoopa

Valley Tribe. A56. The Secretary refused to "distribute any income derived from

3 A map is provided at A125.

.. i
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the Square portion of the Hoopa Valley Reservation to any Indians of the Hoopa

Valley Reservation other than those who are members of the Hoopa Valley Tribe

according to its official roll." A56. This exclusive per capita distribution spawned

the Short litigation.

B. Short Litigation

The Short case has been litigated in this Court and is essential to

understanding the issues presently before theCourt, as this case essentially

involves the same parties, trust funds, and claims as in Short. The rulings in Short

define the contours of the United States' trust obligations and govern the Hoopa

Plaintiffs' right to recovery in this case.

In 1963, nonmembers of the Hoopa Valley Tribe sued the United States

seeking a share of revenues the United States had distributed to Indians on the roll

of the Hoopa Valley Tribe. A56. In Short I, the Court of Claims held that the

Square and the Addition together constituted a single reservation, and that all

"Indians of the Reservation" were entitled to share in the distributed revenues.

A57. The United States, as trustee and administrator of the timber resources, was

held liable to the excluded Indians of the Reservation for payments thatthe

government withheld from them. Short I, 202 Ct. CI. at 980-81.4

4 The portion of the opinion reported at 486 F.2d 561 omits these pages.
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In ShortII, 661 F:2d 150 (Ct. C1. 1981), the Court directed standards for

determining who were "Indians of the Reservation" by adapting five separate

membership standards used by the Hoopa Valley Tribe in preparing its roll in

1949-72. In Short III, this Court required that all Indians of the Reservation

receive "equal rights in the division of timber profits (and other income) from the

unallotted trust land of the reservation" and reiterated that the "Government... is

liable for breach of fiduciary obligation in failing todistribute the sale proceeds

(and other income) to all persons entitled to share in those proceeds." Short III,

719 F.2d at 1135. To the extent the Secretary makes a distribution of proceeds, he

must act "non-discriminatorily." Id. at 1137.

Subsequently, in Short IV, the Court held that no tribe or individual had any

vested ownership right in the escrow trust accounts holding the reservation

revenues. 12 CI. Ct. at 42. However, despite the lack of a vested interest, Indians

were entitled to damages for the monies the government withheld from them when

the Secretary individualized portions of the trust funds as per capita payments to

some, but not all, Indians of the Reservation. ShortIV, 12 C1. Ct. at 41-45. 5 A

5 The Court reasoned that individual Indians rights arise when tribal or

unallotted property is individualized (as it was here). It pointed to United States v.

Jim, 409 U.S. 80 (1972), and Gritts v. Fisher, 224 U.S. 640 (1912), as illustrating

that Congress could provide the Secretary new authority to apply Indian trust funds

without infringing rights of existing beneficiaries where the funds had not yet been

individualized. ShortIV, 12 C1. Ct. at 42; see also Short VI, 28 Fed. CI. at 595.
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final money judgment was entered in 1994 and this Court affirmed in Short VII, 50

F.3d 994 (Fed. Cir. 1995).

C. Hoopa-Yurok Settlement Act

Congress responded to the continuing frustration caused by Short and related

litigation with the adoption of the Hoopa-Yurok Settlement Act ("Settlement

Act"), which became law in 1988. 6 Congress specifically endorsed the rulings of

the Short case with respect to the interest of individual Indians in revenues from

the Hoopa Valley Reservation. Al50-151; 25 U.S.C. § 1300i-2; see also H. Rep.

100-938, 100th Cong. 2d Sess. 18-19 (1988). The Settlement Act, inter alia,

established a method to divide the former Joint Reservation into two reservations -

one for the Hoopa Valley Tribe and one for the Yurok Tribe. A57-58. It thus

ended, prospectively, the Joint Reservation. The Settlement Act created a

combined trust fund (the "Settlement Fund") comprised of the trust funds already

held for all Indians of the Reservation, created a specific mechanism for the tribes

to access the Fund and enabled the Yurok Tribe to organize a tribal government so

that each tribe could exercise sovereignty over its respective reservation. A57-58.

1. Hoopa-Yurok Settlement Fund

Section 1(b)(1) of the Settlement Act defined the term "Escrow funds" to

mean seven specific accounts "derived from the joint reservation" and "held in

6The Settlement Act is reproduced in the Addendum, as well as at pages

180-193 of the Appendix.
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trust by the Secretary." 25 U.S.C. § 1300i(b)(1). 7 Prior to the Settlement Act's

passage, the United States Senate estimated that the escrow funds in the accounts

totaled approximately $65 million. A157. Most of the escrow funds originated

from logging on the Hoopa Squarel A55-56. Funds from the Yurok Reservation

_amounted to only 1.26303% of the Settlement Fund (prior to deposit of federal

appropriations). A215-217; 265.

Section 4 of the Settlement Act combined these accounts, deposited them in

the newly established Settlement Fund, and specified how certain distributions

could be made from it. 25 U.S.C. § 1300i-3(a). Under the Settlement Act, the

Secretary of Interior was required to "invest and administer"... "as Indian trust

funds pursuant to... 25 U.S.C. § 162a" any funds that were not distributed

pursuant to the Settlement Act. 25 U.S.C. § 1300i-3(b). Thus, Congress pooled

these trust monies into the Settlement Fund and created new options for how the

funds could be distributed. Id. Unless distributed pursuant to the new

authorization of Congress in the Settlement Act, the Secretary was mandated to

"invest and administer" the funds as Indian trust funds in accordance with

pre-existing statutory trust obligations. Id.

7 The Senate Select Committee on Indian Affairs indicated in its report, S.

Rep. 100-564, that the definition of the "escrow funds" was intended to be a

comprehensive list of the funds and accounts in federal hands derived from the
lands or resources of the Joint Reservation. A157.
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2. The Settlement Act Waiver Requirement

The Settlement Act authorized distributions from the Settlement Fund in

exchange for litigation claim waivers by individuals qualified for the Settlement

Roll, the Hoopa Valley Tribe, and the Interim Council of the Yurok Tribe. A59.

Indians already on the membership roll of the Hoopa Valley Tribe were not

required to waive claims. [d.; 25 U.S.C. § 1300i-4(a), 1300i-5.

_: The tribal claim waiver provisions appear in Sections 2 and 9 of the

Settlement Act. 25 U.S.C. § 1300i-l(a)(2)(A) (Hoopa); § 1300i-1(c)(4) and

§ 1300i-8 (Yurok). Section 2(c)(4) of the Settlement Act provides in part that the

"apportionment of funds to the Yurok Tribe as provided in sections 4 and 7...

shall not be effective unless and until the Interim Council of the Yurok Tribe has

adopted a resolution waiving any claim such tribe may have against the United

States arising out of the provisions of this Act." 25 U.S.C. § 1300i-1 (c)(4)

(emphasis added). Congress presented the tribes with a simple choice -- waive the

claim that the Settlement Act constituted a taking in exchange for a portion of the

benefits of the Act, or litigate the takings claim and forgo any right to payment

under the terms of the Act. Id.

On December 7, 1988, Interior published notice that the Hoopa Valley Tribe

had adopted a valid resolution which met the requirements of Section 2(a)(2)(A) of



I

I
I

I

I
I
I

I
I
I
I
I

I
I
I

I

I
I
I

the Settlement Act. A60; 194-195. In contrast, the Yurok Tribe did not waive

claims and chose to litigate. A225, 231.

D. The Yurok Interim Council Rejected the Waiver and Access to the

Settlement Fund - Instead Choosing to Litigate its Claims.

The Senate Report accompanying the Settlement Act explains that the

authority for certain transfers of funds to the Yurok Tribe:

IS]hall not be effective Unless the Interim Council of the Yurok

Tribe• adopts a resolution waiving any claims it might have

against the United States under this Act and granting consent as
provided in section 9(d)(2). Section 9 of the bill provides for an

Interim Council to be elected by the General Council of the
tribe.

A156. As explained by Assistant Solicitor Duard Barnes, the Yurok Interim

Council had a limited time to take action to access the Settlement Fund, and the

failure to take such action would have consequences. A221-222. The refusal to

pass a resolution waiving claims against the United States and/or filing a claim

_vould prevent the Yurok Tribe from receiving the apportionment of funds, the land

transfers, and the land acquisition authorities provided by the various sections of

the Settlement Act, but would not preclude the Yurok Tribe from organizing a

tribal govemment. Id.

Despite receiving clear warning of the consequences, the Yurok Interim

Council failed to enact the waiver required by the Settlement Act. A231. Instead,

Yurok chose to litigate its claims, filing a Fifth Amendment takings suit against the

. . ...

10
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United States on March 11, 1992. A225. The Yuroks litigated for nearly a decade,

ultimately receiving an adverse judgment that was affirmed by this Court. Karuk

Tribe, et al., v. United States, 41 Fed. CI. 468 (1998), aff'd 209 F.3d 1366 (Fed.

Cir. 2000), cert. denied, 532 U.S. 941 (2001).

E. Interior's Consistent Interpretation of the Waiver Requirement (1992-2007)
Confirmed that Yurok Forfeited its Right to a Distribution Pursuant to the
Settlement Act.

Rather than waive its takings claims as directed by Congress to obtain

proceeds from the Settlement Fund, the Yurok Interim Council elected to do the

opposite, and refused Congress' offerl A62 at ¶ 41; A64 at ¶ 45; A231. From

1992 through early 2007, the United States' consistent position was that Yurok

forfeited its rights under the Settlement ACt and that the Secretary was bound to

invest and administer the escrow funds for the benefit of all Indians of the

Reservation. A63-66; A218-224; A231-248.

A February 3, 1992, Interior Department memorandum first addressed the

consequences that would flow from the Interim Council's failure to timely waive

claims as provided by the Settlement Act:

The statute simply does not authorize the Interim Council to dispense

with the [waiver] resolution requirement in order to be afforded the

benefits conferred under specified sections of the Settlement Act for

any reason...

A222.

11
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On April 13, 1992, after the Yurok filed suit against the United States,

Assistant Secretary--Indian Affairs Eddie Brown wrote that the Yurok Interim

Council's decision to litigate its claims "means that the same consequences follow

as if it fails to enact a resolution waiving claims against the United States." A231.

On April 15, 1992, the Acting Assistant Secretary--Indian Affairs wrote to the

Yurok Interim Council Chairman, saying much the same thing:

• Unless and untilthe Interim Council waives the Tribe's claims

and dismisses its case against the United States, it will neither

have access to its portion of the Settlement Fund, nor will title
to all national forest system lands within the Yurok
Reservation, and to the portion of the Yurok Experimental

Forest described in the Settlement Act, be taken in trust for the
Yurok Tribe.

A233 (emphasis added). In other words, the Yurok Tribe's right to an

apportionment of the Settlement Fund was lost. Unless the Yurok Interim Council

dismissed its case and waived the claims, the Settlement Fund remainder would be

administered as an Indian trust account for all the Indian beneficiaries until such

time as Congress directed otherwise. 25 U.S.C. § 1300i-3(b).

On November 23, 1993, Assistant Secretary--Indian Affairs Ada Deer

wrote to the Yurok Interim Council cautioning that the Yurok Interim Council

would, on November 25, 1993, lose the legal powers vested in it by the Settlement

Act: "[a]ny subsequent waiver of claims by the Tribe will be legally insufficient."

A235. The very next day, in a last ditch effort to both maintain its suit and also

12
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comply with the Act, the Yurok Interim Council enacted a resolution purporting to

waive its claims while simultaneously preserving the fight to litigate its takings

claim. A236-238. On April 4, 1994, Assistant Secretary Deer informed the Chair

of the Interim Tribal Council of the Yurok Tribe that Interim Council Resolution

No. 93-61 (Nov. 24, 1993) failed to meet the requirements of the Settlement Act.

Id. The Assistant Secretary reaffirmed Interior's prior conclusion that the Yurok

Tribe forfeited its rights Under the Settlement Act by choosing to maintain the suit

in the Claims Court. Id.

On March 14, 1995, Assistant Secretary Deer rejected the Yurok Tribal

Council's request for reconsideration of her April 4, 1994 decision. A240. The

Assistant Secretary explained that the legislative history of the Act confirms that

potential taking claims against the United States were "precisely the type of claims

Congress was most concerned about," which explained why waivers of such

claims were essential elements to triggering key provisions of the Settlement Act.

_d_

As a result of the Yurok Interim Council's failure to timely waive its claims

and its affirmative decision to litigate for greater compensation, the balance of the

Settlement Fund never transferred to the Yurok Tribe under Settlement Act

Sections 4 or 7. As required by the Settlement Act, the Secretary continued to

13
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invest and administer the escrow account as Indian trust funds for the benefit of all

Indians of the Reservation (until 2007). 25 U.S.C. § 1300i-(3)(b); A245-248.

F. Interior Reports that the Settlement Fund will be Held for the Mutual Benefit
of Both Tribes Pending Direction from Congress.

In March 2002, the Secretary of the Interior issued a report to Congress

pursuant to Settlement Act Section 14(c) regarding what to do with the unallotted

trust monies in the Settlement Fund. A242-248. The report recommended: the

Settlement Fund be retained in trust account Status; there be no distribution of

Settlement Fund dollars to any tribe or individual; the Settlement Fund continue to

be administered for the mutual benefit of both the Hoopa Valley and Yurok Tribes;

and Congress should fashion a mechanism for the future administration of the

Settlement Fund. A247-248.

At an August 2002 Congressional hearing on Interior's report, the Assistant

Secretary--Indian Affairs testified that "[i]t is our position that it would be

inappropriate for the Department to make any general distribution from the Fund

without further instruction from Congress." A282. Following the issuance of the

Secretary's report, the Hoopa and Yurok Tribes continued to work with Congress

toward developing an appropriate distribution of the Settlement Fund. 8 That work

8 At the conclusion of the August 2002 hearing, Senator Inouye directed the

tribes to agree on how to divide the funds. The Hoopa Valley and Yurok Tribal

Councils engaged in mediation and the resulting agreement that funds would not

14
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abruptly ended in 2007 when Special Trustee Swimmer unilaterally released the

entire Settlement Fund to the exclusion of Hoopa Plaintiffs. A322-325; 336.

G. In 2007, Special Trustee Swimmer Authorized a General Distribution from
the Settlement Fund.

On March 1, 2007, Special Trustee for American Indians Ross Swimmer,

issued a letter that overturned years of consistent Department opinions concerning

authority to distribute the Settlement Fund remainder. A322-324. Swimmer's

decision concluded, for the first time in nineteen years, that the Department "can

distribute [the trust] funds to the Yurok Tribe administratively, consistent with the

provisions of the Act, if the Yurok Tribe were to submit a new waiver of claims."

A322. Swimmer stated that roughly $90 million would be distributed "after the

Department has received an unconditional waiver from the Yurok Tribe." A322-

324. The March 1, 2007 letter brushed aside the longstanding position of the

United States that the Yurok Tribe did not, and now cannot, meet the waiver

conditions of the Act, because it failed to waive its claims and instead fully

litigated its claims to a final adverse and binding judgment. Id.

On March 21, 2007, Swimmer issued a supplemental decision accepting a

new waiver. A325. The March 21 letter states that Swimmer received a new

waiver from the "Yurok Tribal Council" on that very day. Id. Swimmer described

be unilaterally expended was introduced as S. 2878 in September 2004. A67; 293.

I

I

That bill failed, but efforts to achieve a fair resolution continued. A101-102.

15
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the resolution as an "unconditional waiver of claims" and declared that it "meets

the requirements of the Act." Id. Thus, Swimmer announced that the Department

would administratively release the funds solely to the Yurok Tribe. /d.

H. Swimmer Approved Discriminatory Individualized Disbursement of the
Settlement Fund.

On April 20, 2007, Special Trustee Swimmer sent a letter stating that

"nothing precludes me from taking action consistent with the decision in this

matter. As of 10:00 a.m. Eastern Daylight Time today, I have advised the

custodian of the account holding the remaining balance of the Hoopa-Yurok

Settlement Fund that its ownership has been transferred solely to the Yurok Tribe."

A336-338.

On December 16, 2008, the Special Trustee approved the Yurok Tribe's

distribution in per capita payments to only its members of over $80 million from

the tribal trust funds that came from the Settlement Fund and 25 U.S.C. § 407.

A340; A336-339. Each of approximately 5200 Yurok members received

$15,652.89. A339; A70. Hoopa Plaintiffs were excluded from this disbursement

of trust funds. A336.

V. SUMMARY OF ARGUMENT

The trial court erred in ruling that Hoopa Plaintiffs lack standing to pursue

their breach of trust claims against the United States. As a general principle, a trust

beneficiary has standing to sue its trustee for damages resulting from trust

16
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mismanagement or violation of fiduciary duties. This Court and the Supreme

Court have repeatedly confirmed the right of Indian beneficiaries to seek relief

based on the United States' breach of trust duties.

Hoopa Plaintiffs are direct beneficiaries of the trust funds at issue. The

relevant trust funds are derived from timber resources taken from Hoopa Plaintiffs'

reservation land. Congress established several trust obligations regarding the

management, use, and proper distribution of those funds. Hoopa Plaintiffs allege

that the United States Violated the terms of the trust and specific fiduciary duties,

causing injury to the Hoopa Plaintiffs when it made an unauthorized and

discriminatory distribution of such trust funds solely to Yurok Tribe members.

Hoopa Plaintiffs' claims are mirror images of claims approved by this Court in the

Short litigation. 9 As trust beneficiaries, Hoopa Plaintiffs have standing to seek

redress for the unauthorized and discriminatory individualizations to members of

the Yurok Tribe.

The trial court's finding of no standing is based on an erroneous

interpretation of the Settlement Act and a failure to acknowledge Hoopa Plaintiffs'

continuing beneficial trust interest in the funds at issue. The Settlement Act did

not create, nor did it end, the Hoopa Plaintiffs' beneficial trust interests in the trust

9 In Short, the United States paid up to $24,000 in damages to individual

Indians of the Reservation who were excluded from per capita distribution of trust

funds from precisely the same sources. Short VII, 50 F.3d at 996-1000.

17
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funds. Absent valid distributions complying with the Settlement Act or other

statute, the Secretary was bound to hold, invest, and administer the Settlement

Fund as Indian trust funds for the benefit of all Indians of the Reservation,

including the Hoopa Plaintiffs. The Secretary's failure to do so, and his unilateral

decision to distribute funds solely to Yurok Indians, to the exclusion of Hoopa

Plaintiffs, violates trust duties and gives rise to a claim of damages under this

•Court's holdings in Short v. United states. '.....

Hoopa Plaintiffs retain a beneficial interest in the trust funds at issue, were

injured by the discriminatory distribution of funds by the Secretary, andhave a

fight to seek judicial redress in the form of damages against the United States, their

trustee. As there are no material facts in dispute, Hoopa Plaintiffs are entitled to

partial summary judgment on their breach of trust claims resulting from the

Secretary's distribution of the Settlement Fund to Yurok members.

VI. STANDARD OF REVIEW

Whether a plaintiff has standing to bring suit is a question of law reviewed

de novo. Southern California Fed. Say. & Loan Ass 'n v. United States, 422 F.3d

1319, 1328 (Fed. Cir. 2005). This Court reviews rulings on summary judgment de

novo. Id.

18
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VII. ARGUMENT

A. Hoopa Plaintiffs Are Beneficiaries of a Trust Created by Congress

Consisting Primarily of Funds Derived from their Reservation
Resources.

Hoopa Plaintiffs seek recovery of damages resulting from a breach of trust

committed by the United States. The trust corpus was created through, and

governed by, specific enactments including the 1864 Act, 25 U.S.C. § 407; and the

Settlement Act._° The Supreme Court has confirmed the trust relationship, and

corresponding fiduciary duties, created by 25 U.S.C. § 407. United States v.

Mitchell, 463 U.S. 206, 224 (1983) (Mitchellll); ShortIIi, 719 F.2d at 1135. As

the creator of the trust, only Congress has authority to revoke the terms of the trust.

See Bogert, Trusts and Trustees (2d ed. revised) (1995), § 992 (stating "a trustee

has no authority to change the trust terms by the trustee's own conduct alone,..

.;'). Absent express authority from Congress, neither the trustee nor the

beneficiaries may authorize use or distribution of the trust corpus in a manner that

is not "consistent with" the direction of Congress. Short IV, 12 CI. Ct. at 45

(noting limits to Secretarial discretion in management of these trust funds).

]0 The components of the statutory trust are as follows: The corpus consists

of over $80 million primarily derived from the timber resources of the Hoopa

Valley Reservation. Approximately 98% of the monies at issue result from clear-

cutting forests on the land specifically reserved to the Hoopa Plaintiffs - the

"Hoopa Square." Less than 2% of the monies at issue originate from the
"Addition," now known as the Yurok Reservation. See A58-59; 216-217; 265.

19
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The beneficiaries of the trust are the "Indians of the Reservation," which

specifically include Hoopa Plaintiffs. A129 (term by definition includes Hoopa

members); Short III, 719 F.2d at 1133 (explaining that all Indian peoples of the

Hoopa Valley Reservation are "Indians of the Reservation" and that such "Indians

of the Reservation" are "entitled to equal rights in the division of timber profits

(and other income) from the unallotted trust land of the [joint] reservation"); Short

IV, 12 C1. Ct. at 41-42 (holding thatall "Indians of the Reservation" must be

benefited by payments made from the resources of the joint reservation); 25 U.S.C.

§ 1300i(b)(5) (defining "Indian of the Reservation" as "any person who meets the

criteria to qualify as an Indian of the Reservation as established in [Short]"). As

"Indians of the Reservation," Hoopa Plaintiffs are direct beneficiaries of the trust at

issue, which consists primarily of funds derived from the timber resources of the

Hoopa Square.

The trustee is the Secretary of the Interior. The duties, obligations, and

discretion of the trustee are created and constrained by the terms created by

Congress. Short VI, 28 Fed. C1. at 595; ShortlII, 719 F.2d at 1135. Here, the

trustee's discretion to act with regard to the trust corpus is governed by 25 U.S.C.

§ 407 and further constrained by the Settlement Act:

The Secretary's discretion [regarding the Settlement Fund] is

constrained by statutes including 25 U.S.C. § § 117a and 407, and by

the fiduciary relationship between the Secretary and the Indians.
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ShortlII, 719 F.2d at 1135-37. The Settlement Act is simply another

statute that constrains the Secretary's discretion in new ways.

Short V[, 28 Fed. C1. at 595 (emphasis added). Where Congress has not expressly

directed the trustee in the statutory text, the trustee remains bound by its general

fiduciary obligations to the Tribe. Mitchell II, 463 U.S. at 225 (noting specific

trust duties are reinforced by general trust relationship)J t The common law of

trusts also informs the proper interpretation and implementation of the trust.

Mitchell If, 463 U.S. at 225-26.

13. Individual Hoopa Plaintiffs Have Standing to Sue for Breach of Trust.

1. Trust Beneficiaries Have Standin_ to Sue the Trustee.

• A beneficiary of a trust has standing to sue the trustee for damages resulting

from mismanagement or breach 0fthe fiduciary trust duties. See Bogert, Trusts

and Trustees (2d ed. revised) (1995), § 871 (stating "any beneficiary who can

prove that the threatened or actual wrongdoing may or has affected him adversely

financially may bring an action for relief. It is not necessary that his interest be

vested."); Graden v. Conexant Sys., Inc., 496 F.3d 291 (3d Cir. 2007) (stating

when a common-law trustee commits a breach of trust that results in a loss, any

_ The Settlement Act prospectively amended 25 U.S.C. § 407, the general

tribal timber statute that gave rise to most of the trust funds at issue. See A192

(Settlement Act, Section 13). Congress did not act retroactively or repeal trust

duties construed by Short with respect to the trust funds generated by the statute
prior to its amendment.
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beneficiary whose beneficial interests were affected may sue to compel the trustee

to make good on the loss), citing Restatement (Second) of Trusts, § 214 (1959).

This general rule of trust law is equally applicable to suits brought by

Indians for government mismanagement of their trust assets. In Mitchell, the

Supreme Court stated:

Given the existence of a trust relationship, it naturally follows
that the Government should be liable in damages for the breach

of its fiduciary duties. It is well established that a trustee is

accountable in damages for breaches of trust. (Citations

omitted). This Court and several other federal courts have
• : Consistently recognized that the existence of a trust relationship

between the United States and an Indian or Indian Tribe

includes as a fundamental incident the right of an injured

......... beneficiary to sue the trustee for damages resulting from a
breach of the trust.

463 U.S. at 226. See also Brown v. United States,'86 F.3d 1554 (Fed. Cir. 1996)

(reversing trial court's dismissal of breach of trust claim for lack of subject matter

jurisdiction); Day v. Apoliona, 496 F.3d 1027 (9th Cir. 2007) (holding that each

Native Hawaiian plaintiff, as trust beneficiaries, have individual right to sue to

enforce trust terms), citing Price v. Hawaii, 764 F.2d 623 (9th Cir. 1985) (holding

that Native Hawaiians alleging a breach of trust had standing); Osage Nation v.

United States, 57 Fed. C1.392 (2003) (holding that Indian tribe had standing to sue

for trust fund mismanagement). Hoopa Plaintiffs, as trust beneficiaries, have

standing to sue the United States as trustee.
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2. Hoopa Plaintiffs have a direct beneficial interest in the trust

funds at issue that is sufficient to confer standing.

Article III of the United States Constitution limits the power of the judiciary

to resolution of live "cases" or "controversies." Morrow v. Microsoft Corp., 499

F.3d 1332, 1338 (Fed. Cir. 2007). The standing inquiry examines who is the

proper or best party to bring the Suit in question. 15 MOORE ET AL., MOORE'S

FEDERAL PRACTICE § 101.20 (3d ed. 2005), citing Armstrong World Indus., Inc. v.

Adams, 961 F.2d 405, 411, fn. 13 (3d Cir. 1992) (standing focuses on "who").

Standing requires that the plaintiff hav e a direct and personal stake in the action, so

that the court is presented with a concrete dispute that will be vigorously

advocated. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560, n. 1 (1992) (stating

injury "must affect the plaintiff in a personal and individual way"); Diamond v.

Charles, 476 U.S. 54, 62 (1986). The standing doctrine prevents litigation of suits

by those who are'merely "concerned bystanders." Id.

In this case, Hoopa Plaintiffs are significantly more than "concerned

bystanders." As qualified "Indians of the Reservation" with a direct beneficial

interest in tl_e trust funds at issue, Hoopa Plaintiffs are the proper plaintiffs and

have sufficiently discrete and concrete interests to establish standing.
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3. The Supreme Court and this Court have repeatedly confirmed

that Indian trust beneficiaries may seek judicial relief for
breaches of trust.

This Court has explained that standing "often turns on the nature and source

of the claim asserted" and that "the standing question in such cases is whether the

constitutional or statutory provision on which the claim rests properly can be

understood as granting persons in the plaintiff's position a right to judicial relief."

Morrow, 499 F.3d at 1339, quoting Warth v. Seldin, 422 U.S. 490, 500 (1975).

Similarly, the Supreme Court has advised that the standing question can be

answered chiefly by comparing the allegations of the particular complaint to those

made in other standing cases. Allen v. lfright, 468 U.S. 737, 752 (1984).

The Supreme Court and this Court have repeatedly affirmed that

beneficiaries of tribal trust funds may sue for enforcement of the trust or damages

for mismanagement by the United States. United States v. White Mtn. Apache

Tribe, 537 U.S. 465 (2003); United States v. Mitchell, 463 U.S. 206 (1983); White

Mtn. Apache Tribe v. United States, 249 F.3d 1364 (Fed. Cir. 2001); Brown v.

United States, 86 F.3d 1554 (Fed. Cir. 1996); Short v. United States, 719 F.2d 1133

(Fed. Cir. 1983). Thus, the breach of trust claims brought by Hoopa Plaintiffs

"properly can be understood as granting persons in the plaintiff's position a right to

judicial relief." Morrow, 499 F.3d at 1339. As established in Short, Hoopa

Plaintiffs have a direct interest in the proceeds of timber sales and other funds
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individualized from the Settlement Fund. The Special Trustee lacked authority to

disregard that interest. Like the many other tribal plaintiffs who have sued in this

Court to enforce the terms of the federal trust created by 25 U.S.C. § 407 and

similar statutes, Hoopa Plaintiffs have standing.

4. This Court has affirmed jurisdiction and justiciability in Short -

a case involving essentially identical funds, parties and claims.

This Court previously affirmed jurisdiction, justiciability, and the right to

seek judicial relief in litigation involving essentialty the same parties and same

trust funds at issue here. Short II, 661 F.2d at 155 (stating that "individuals whom

the Secretary arbitrarily excluded from per capita distributions have the right to

recover"); Short 11I, 719 F.2d at 1137 (plaintiffs who are proper beneficiaries

"have a right to sue for the parts of those funds improperly distributed to others or

illegally withheld from those claimants"). In Short, this Court ruled that plaintiffs

could sue for damages from the United States based on discriminatory distributions

of trust funds, even though the plaintiffs had no vested ownership interest in those

funds prior to individualization. Short II, 661 F.2d at 154-156; Short III, 719 F.2d

at 1137; ShortlV, 12 Ct. C1. at 40-45; Short VI, 28 Fed. C1. at 595.

Both Short and the present case involve claims of trust mismanagement filed

by "Indians of the Reservation." The claims upheld in Short are mirror images of

those raised now by Hoopa Plaintiffs. See Wright, 468 U.S. at 752 (standing issue

can be answered chiefly by comparing allegations of particular complaint to those
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made in other standing cases). It would be anomalous to find that, after 40-plus

years of litigation regarding the trust funds at issue (Short is still pending), Hoopa

Plaintiffs, as Indians of the Reservation, lack standing.

In Short, a case involving Interior's management of trust funds derived from

the timber resources of the Hoopa Valley Reservation, Plaintiffs 12alleged injury

stemming from the "discriminatory distribution of the proceeds of the timber sales

and management (and other Reservation income)." Short III, 719 F.2d at 1135.

Addressing motions to dismiss for lack of jurisdiction, this Court stated:

It has now been decided (in the Court of Claims decisions

already cited) that qualified plaintiffs have a direct interest in

those funds, which are now or previously were held in

Treasury, and are proper beneficiaries. They therefore have a

fight to sue for the parts of those funds improperly distributed
to others or illegally withheld from those claimants. (Citations
omitted).

/d. at 1137. The Court's determinations in Short bind the defendant as the "law of

the case." Short II, 661 F.2d at 154 (stating that under the "law of the case"

doctrine, a court generally adheres to a decision in a prior appeal in the same case

unless exceptional circumstances exist). Even if this Court declines to apply "the

law of the case" doctrine, Short mandates that Hoopa Plaintiffs, as "Indians of the

Reservation," have adequate standing to raise their claims.

_2Plaintiffs in Short were Indians of the Reservation, but not members of the

Hoopa Valley Tribe. Here, individual Hoopa Plaintiffs are Indians of the

Reservation and members of the Hoopa Valley Tribe.
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5. Hoopa Plaintiffs Have Standing to Sue for Breach of Trust.

This Court's prior determinations in the Short litigation and general common

law trust principles dictate that Hoopa Plaintiffs have standing to sue to enforce

terms of the trust and to seek redress for damages flowing from trustee

mismanagement. Hoopa Plaintiffs are direct beneficiaries of the trust funds at

issue in this case, which are derived from timber resources taken from their land.

Congress has established specific trust obligations regarding the management, use,

and proper distribution of those funds. Hoopa Plaintiffs allege that the United

States violated the terms of the trust and specific fiduciaryduties, injuring the

Hoopa Plaintiffs when it made an unauthorized and discriminatory distribution of

such trust funds to the Yurok individuals._3 These Claims are substantially

identical to the claims raised by plaintiffs in the Short litigation. As trust

beneficiaries, Hoopa Plaintiffs have standing to seek redress for the discriminatory

distributions solely to members of the Yurok Tribe.

13Specifically, the inapplicability of new distribution authority in the'

Settlement Act for per capita payments preserved a trust corpus of which Hoopa

Plaintiffs are beneficiaries. 25 U.S.C. § 1300i-6(b) prohibited the "per capita"

payment at issue here. It provides that funds "shall not be distributed per capita to

any individual before the date which is ten years after the date on which the

division is made under this section." Because the division anticipated by that

section has not occurred, the ten years has not yet begun to run.
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C. The Trial Court's Opinion Erroneously Interpreted the Settlement Act

and Misunderstood the Nature of Hoopa Plaintiffs' Interest in the
Trust Funds.

•The trial court granted the United States' motion for summary judgment on

the sole ground that Hoopa Plaintiffs lack standing to sue for breach of trust. The

Court's opinion was further limited to a determination that Hoopa Plaintiffs

suffered no injury by the exclusive distribution of the Settlement Fund to Yurok •

individuals. 14

The Court reached its erroneous determination by relying on three incorrect

or irrelevant premises, which are: (1) the Settlement Act did not provide

individual Hoopa Plaintiffs any individual payment from the Settlement Fund

(irrelevant); (2) only the Yurok Tribe was entitled to monies remaining in the Fund

in 2007 (incorrect); and (3) Hoopa Plaintiffs received their "full entitlement to the

Fund and thus have no 'injury in fact.'" (incorrect and irrelevant).

First, the Settlement Act did not create, nor did it end, Hoopa Plaintiffs

interest in the trust funds at issue. Those funds originated as Indian trust funds

under 25 U.S.C. § 407 and remained Indian trust funds under the Settlement Act.

Short III, 719 F.2d at 1136-37 (explaining status of funds under § 407); Short VI,

_4There is no dispute that a causal connection exists between the United

States' actions in distributing the Fund to the Yurok individuals and the injury

alleged by Hoopa Plaintiffs; nor any dispute that such injury is redressable in form

of damages against the United States.
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28 Fed. CI. at 595 (explaining that Settlement Act simply constrains Secretary's

discretion in new ways); 25 U.S.C. § 1300i(b)(1) (defining "escrow funds" in

Settlement Fund as "monies derived from the joint reservation.., held in trust").

Only a valid claim waiver by the Yurok Interim Council could have lawfully

removed the funds from the trust.

Second, because the terms of the Settlement Act were not complied with, the

Yurok Tribe lost its right to a distribution under the Settlement Act. A231-248. .5

Thus, the Secretary had a statutory and fiduciary duty to hold, invest and

administer the trust fund remainder for the benefit of all Indians of the Reservation

pending further determination by Congress. 25 U.S.C. § 1300i-3(b) (requiring

Secretary to invest and administer funds as Indian trust funds pending proper

distribution). Absent such legislative action, any use of the trust funds was

required to comply with the principles articulated in Short - that is, equally to all

Indians of the Reservation. Short III, 719 F.2d at 1137;Short IV, 12 C1. Ct. at 42.

Finally, nothing in the Settlement Act cut offHoopa Plaintiffs' beneficial

trust interest in the funds derived from their reservation resources. Nor did the

Settlement Act alter the mandates of Short that entitle Plaintiffs, as Indians of the

Reservation, to damages if the Secretary makes an unauthorized and discriminatory

distribution. To the contrary, 25 U.S.C. § 1300i-2 preserved the Short rulings

,5 Individual Yurok tribal members received separate payments pursuant to

25 U.S.C. § 1300i-5(c).
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concerning trust funds generated prior to partition of the Joint Reservation. Hoopa

Plaintiffs retain a beneficial interest in the trust funds, were injured by the

Secretary's discriminatory distribution, and have a right to seek judicial redress in

the form of damages against the trustee.

1. The Court erred in determining that Hoopa Plaintiffs lack an

interest in the Settlement Fund sufficient to confer standing.

On page 9 of its Opinion, the Court finds that under the Settlement Act

"Plaintiffs, as individual Hoopa Valley Tribe members, had no right to an

•individual entitlement from the Settlement Fund... and thus could not be injured

by the distribution of the Fund to the Yurok." Ag. This finding has no relevance

tO Hoopa Plaintiffs standing or right to recover in this case.

The Court's analysis fails to acknowledge that Hoopa Plaintiffs' beneficial

tmst interest in the funds at issue in this case did not arise from, nor did it end with,

the Settlement Act. Rather, Plaintiffs' interest in the trust funds as "Indians of the

Reservation" was fully established before passage of the Settlement Act and

nothing in the Settlement Act terminates that beneficial trust interest. Short III,

719 F.2d at 1.136-37; Short VI, 28 Fed. CI. at 595. Because Hoopa Plaintiffs retain

an interest in the trust funds held and administered for their benefit, they suffer

injury when the Secretary makes an unauthorized and discriminatory distribution

that excludes them. ShortIII, 719 F.2d at 1135, 1137 (stating, at 1135, that "the
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injury is the discriminatory distribution of the proceeds of the timber sales and

management (and other Reservation income)."); Short IV, 12 CI. Ct. at 42.

The Settlement Fund consists of timber trust funds derived from the

resources of the Hoopa Valley Reservation. 25 U.S.C. § 1300i(b)(1); Short II, 661

F.2d at 151 (stating timber revenues at issue derive from the Square). Trust

obligations relating to those funds arise from the 1864 Act and 25 U.S.C. § 407.

Short III, 719 F.3d at 1136. Pursuant to those Congressional enactments, and the

holdings in Short, all "Indians of the Reservation," have a beneficial trust interest

in those timber trust funds. Short IV, 12 C1. Ct. at 38 (recognizing that all "Indians

of the Reservation" have right to receive payments and that discriminatory

distribution of proceeds constituted a breach of trust).

The Settlement Act supplements, but does not replace existing trust duties

relating to the escrow funds created pursuant to Section 407 and the 1864 Act.

Supplementing the existing trust duties, the settlement offers developed by

Congress added new. duties and constraints on the Secretary's authority to manage,

use, and distribute the trust funds. Short VI, 28 Fed. C1. at 595 (stating that the

Settlement Act is simply another statute that constrains the Secretary's discretion

in new ways). The Settlement Act also preserved the rulings from Short. 25

U.S.C. § 1300i-2.

31



I

I

I

I
I

I

I
I

I

I

I

I

I

I

I

I
I
I

I

The Settlement Act does not terminate Hoopa Plaintiffs' beneficial interest

in the trust funds. To the contrary, the Settlement Act makes clear that: (1) funds

may only be distributed as provided by the statute; and (2) pending distribution in

conformance with the statute, those funds remain Indian trust funds held for Indian

benefit. 25 U.S.C. § 1300i-3(b) (stating "the Secretary shall make distribution

from the Settlement Fund as provided in this subchapter and, pending payments..

., shall invest and administer such fund as Indian trust funds pursuant to section

162a of this title.").

Th e overarching backdrop of this case is that the monies in the Settlement

Fund began, and have always remained, as trust funds of the Indians of the

Reservation (including the Hoopa Plaintiffs). Thus, the Secretary remained bound

to follow trust duties that arise from 25 U.S.C. § 407, the Settlement Act, and the

judicial rulings from Short. That Congress did not require an individual

,:i:'_:_ibution to Hoopa Plaintiffs within the Settlement Act is irrelevant to the Hoopa

Plaintiffs' beneficial trust interest and their claims presently before the Court. The

Yurok Tribe failed to comply with the Act and forfeited its right to payments under

the Act. Thus the Secretary was required to invest and administer _6the funds as

trust funds while awaiting any further direction from Congress. 25 U.S.C, § 1300i-

16Short approved the Secretary's administrative discretion to make non-per

capita payments from the trust funds to implement tribal self govemance and

self-determination policies, Short IV, 12 C1. Ct. at 42. But underinclusive

individualizations were expressly prohibited. Id. at 44-45.

32



I

I
I

I

I
I
I

I
I
I
I

I
I

I

I

I
i
I

I

3(b). The Settlement Act did not terminate the trust relationship between the

United States and the Hoopa Plaintiffs, and did not terminate Hoopa Plaintiffs'

interest in those funds. Thus, they suffer actual injury when they are arbitrarily

excluded from an individualization. Short Ill, 719 F.2d at 1135 (stating "the injury

is the discriminatory distribution 9f the proceeds of the timber sales and

management (and other Reservation income)").

The Court'also erred by requiring Hoopa Plaintiffs to prove they had a "legal

entitlement" to the trust funds at issue for purposes of standing. It is undisputed

that none of the plaintiff tribes or individuals who litigated the Short cases had a

vested ownership interest in the trust funds at issue. Karuk Tribe of California, et

al., v. United States, et al., 41 Fed. C1. 468, 474-76 (1998); ShortI, 202 Ct. C1. at

884 ("[n]o vested Indian rights in the Square existed."). However, Short also made

clear that the lack of a vested compensable expectancy did not diminish the

Secretary's trust duties or deprive the plaintiffs of a cause of action for breach of

trust and damages where the Secretary failed to comply with his trust obligations.

ShortIV, 12 C1. Ct. at 44-45; Short VI, 28 Fed. C1. at 595; see also Price v. State of

Hawaii, 764 F.2d 623, 630 (9th Cir. 1985) (rejecting State of Hawaii's argument

that Native Hawaiian plaintiffs lack standing to bring breach of trust claims due to

the lack of a formal legally protected right to the trust funds at issue). Hoopa
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Plaintiffs retain a beneficial interest in the funds as Indians of the Reservation and

have standing to pursue their claim for breach of trust.

2. The Court erred in determining that "only the Yurok were

entitled to monies remaining in the Fund in 2007."

The Court incorrectly presumes that Hoopa Plaintiffs could not be injured by

a distribution of the Settlement Fund to Yurok, because "only the Yurok were

entitled to monies remaining in the Fund in 2007." A9. In fact, after November

25, 1993, and specifically in 2007 and 2008, the Yurok Tribe had no right to any

monies in the Settlement Fund absent further direction from Congress. 25 U.S.C.

§ 1300i-1 (c)(4); § 1300i-3(b). Thus, the Secretary's exclusive distribution to the

Yurok members was unlawful and a breach of trust duties owed to Hoopa

Plaintiffs. Short III, 719 F.2d at 1137; Short IV, 12 C1. Ct. at 38.

Prior to receiving any tribal apportionment from the Settlement Fund, the

Settlement Act required that the Yurok Interim Council submit a resolution

"_waiving any claim such tribe 'may have against the United States arising out of the

provisions of this subchapter." 25 U.S.C. § 1300i-1(c)(4). Yurok did not comply

with the Settlement Act, did not submit a claim waiver, and instead fileda takings

claim against the United States, which was litigated for nearly a decade, tong

beyond the tenure of the Interim Council. An adverse final judgment was entered

against the Yurok plaintiffs and affirmed by this Court in 2000. Karuk Tribe of

California v. United States, 209 F.3d 1366 (Fed. Cir. 2000).
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The consistent position of the United States from 1992 until 2007 was that

Yurok forfeited any right to receive a distribution of funds in accordance with the

Settlement Act by prosecuting its damages suit against the United States. See

supra Section IV(E). From 1992 to March 2007, the United States correctly

determined that it was required to invest and administer the funds as trust funds for

the joint benefit of all Indians of the Reservation pending further direction from

Congress. Id.; 25 U.S.C. § 1300i-3(b).

Thus , the trial court's statement that "only the Yurok were entitled to monies

remaining in the Fund in 2007" is erroneous and inadvertently addresses a question

on the merits that the Court did not analyze. NO portion of the Settlement Fund

was permanently "set aside" for the Yurok. See 25 U.S.C. § 1300i-1 (c)(4) (stating

that "apportionment of funds to the Yurok Tribe as provided in sections 1300i-3

and 1300i-6... shall not be effective unless and until the Interim Council of the

Yurok Tribe has adopted a resolution waiving any claim such tribe may have

against the United States arising out of the provisions of this Act") (emphasis

added). The trial court overlooked this. Due to the failure to comply with the

requirements of the Settlement Act, the Yurok Tribe and its members had no rights

to these funds absent further direction from Congress. And, absent further

direction from Congress, the Secretary had no authority to exclusively distribute

any funds to Yurok per capita payees. Short 1II, 719 F.2d at 1137 (holding that
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Secretary must not exclude any Indians of the Reservation if he distributes § 407

proceeds); Short IV, 12 C1. Ct. at 44.

The Secretary's 2002 report correctly recognized that the optional statutory

distribution scheme of the Settlement Act was no' longer effective due to Yurok's

failure to comply and that the Secretary was bound to hold the funds in trust for the

mutual benefit of both tribes pending new direction from Congress. A246-248

. .... 3. The Court erred by determining that Hoopa Plaintiffs have
received their full entitlement to the Settlement Fund.

Onpage 8 of its opinionl the Court found that the Hoopa Plaintiffs received

"their full entitlement" to the Settlement Fund. A8. First, this is incorrect -

individual Hoopa Plaintiffs, as enrolled members of the Tribe, _7did not receive any

distribution directly from the Settlement Fund. 25 U.S.C. § 1300i-4(a)(l)(C).

Second, while the Court is correct that the Hoopa Valley Tribe received a

distribution in accordance with the Settlement Act, that fact is neither relevant to,

nor dispositive of, the individual Hoopa Plaintiffs' current claims for breach of

trust with regard to the remaining funds. The rights of the Tribe and its individual

members are distinct.

The fact that the Hoopa Valley Tribe took the steps required by Congress to

ebtain an allocation of trust funds does not terminate the individual Hoopa

17See AI06-107.
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Plaintiffs' beneficial interest in how the balance was used, where the Secretary

failed to comply with any distribution conditions of the Settlement Act. _8 Yurok's

failure to comply with the Settlement Act terminated their right to a tribal

distribution under the Settlement Act and absent further direction from Congress,

those funds remained trust funds subject to the requirement that the Secretary

invest and administer the funds for all Indians of the Reservation, including Hoopa

Plaintiffs. 25 U.S.C. § 1300i-3(b).

4. The Court erroneously ignored the mandates of Short.

The claims brought by Hoopa Plaintiffs in this case present the question:

what are the consequences for the Secretary's unilateral distribution of trust funds

without proper authority from Congress? The answer comes from the Short

litigation. Pursuant to Short, if the Secretary unilaterally decides to make

additional payments or distributions from resources of the Joint Reservation

(which the relevant funds are), all Indians of the Reservation must be benefited by

'_Under the Court's reasoning, the valid apportionment of funds to the

Hoopa Valley Tribe apparently cut off any right that individual Hoopa Plaintiffs

have to complain about the Secretary's management or.use of the remaining trust

funds. Thus, under the Court's theory, Hoopa Plaintiffs would have no cause to

complain if the Secretary unilaterally decided to spend the balance of their trust

fund for financing the Iraq war, funding bank or auto industry bailouts, or simply

decided to give the money to charity. Such a result would be absurd. The funds at

issue are derived from Hoopa Plaintiffs' reservation resources and designated by

25 U.S.C. § 407 as trust funds for their benefit. The Secretary is bound by the

terms of the relevant statutes and trust duties and the Hoopa Plaintiffs have

standing to ensure that the Secretary complies with his statutory and trust duties

and obligations.
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those payments. ShortlII, 719 F.2d at 1137; ShortlV, 12 C1. Ct. at 44. Failure to

comply with this mandate gives rise to a claim of damages. Id.

The express language of the Settlement Act states that the Secretary must

"administer [the Settlement Fund] as Indian trust funds," making clear the

existence of the "trust" that runs to the Hoopa "Indians of the Reservation" as a
,T

trust beneficiary. 25 U.S.C. § 1300i-3(b); 25 U.S.C. § 1300i(b)(5). As "Indians of

the Reservation," Hoopa Plaintiffs are "entitled to equal rights in the division of

timber profits (and other income) from the [Joint Reservation]." Short III, 719

F.2d at 1133, 1137. The Secretary's frolic Outside the Act and the mandates of

Short gives rise to a claim for damages resulting from the discriminatory and

unequal distributions. Id. at 1137 (stating that where, as here, there is a

discriminatory distribution, "the proper beneficiaries can sue under the Tucker Act

if those funds illegally leave the Treasury"); Short IV, 12 Ct. C1. at 41-45.

Given their direct interest as beneficiaries of the trust funds at issue, it

should be self-evident that Hoopa Plaintiffs have, at minimum, sufficient standing

to pursue their breach of trust claim. Short II, 66! F.2d at 155 ("individuals whom

the Secretary arbitrarily excluded from per capita distributions have the right to

recover"); Short III, 719 F.2d at 1137 (plaintiffs who are proper beneficiaries.

"have a right to sue for the parts of those funds improperly distributed to others or

illegally withheld from those claimants"); Short IV, 12 Ct. C1. at 38 ("All 'Indians
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of the Reservation' were held entitled to receive payments, and the discriminatory

distributions of proceeds of the timber sales (and other Reservation income)

constituted a breach of the government's fiduciary duties with respect to the

qualified plaintiffs"). Substantially more than "concerned bystanders," Hoopa

Plaintiffs have an inchoate interest in the funds held in trust for their benefit, an

interest that ripens into a damages claim upon underinclusive distribution to

individuals, and have alleged sufficient injury toconfer standing.

D. The Hoopa Valley Tribe Has Standing to Sue As Parens Patriae.

A sovereign may bring suit on behalf of its citizens as parens patriae if it

"articulate[s] an interest apart from the interests of particular private parties,"

_'expresse[s] a quasi-sovereign interest," and alleges "injury to a sufficiently

substantial segment of its population, m9 Alfred L. Snapp & Son, Inc. v. Puerto

Rico, 458 U.S. 592, 607 (1982). The Tribe meets all three elements of the parens

patriae test.

First the Tribe "articulate[s] an interest apart from the interests of particular

private parties." AlfredL. Snapp & Son, 458 U.S. at 607. The Hoopa Valley

Tribe, as a party to the Settlement Act, a named beneficiary thereof, and as a tribal

_9Courts recognize the authority of Indian tribes to sue the United States in a

parens patriae capacity. E.g., Sisseton-Wahpeton Sioux Tribe v. United States, 90

F.3d 351 (9th Cir. 1996); In re Blue Lake Forest Prod., 30 F.3d 1138 (9th Cir.

1994) (Hoopa Valley Tribe); see generally Fraser, C., Note, Protecting Native

Americans: the Tribe as Parens Patriae, 5 MICH. J. RACE & L. 665 (Spring 2000).
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sovereign, has been injured by the United States' actions. The Tribe has an interest

in the settlement framework enacted by Congress, and was reserved the right to

enforce the statute. See, e.g., A155; 194. The resolution of the Hoopa Valley

Tribe approved by the United States authorized use of tribal escrow funds as

payments to the Yurok Tribe and to individual Yurok members only "as provided

in the [Act]." A194. Further, the Tribe's mediation agreement affirmed that no

•distributions from the Settlement Fund remainder would occur without the

approval of both tribes. A293.

The Tribe's right is different from that of its-members who are the Indians of

the Reservation for whom the Settlement Fund was held. The Tribe and its

members are legally separate entities; the Tribe has the fight to represent its

interests separate from that of its members. Hopland Band of Pomo Indians v.

United States, 855 F.2d 1573, 1576 (Fed. Cir. 1988).

Second, the Tribe "expresse[s] a quasi-sovereign interest." AlfredL. Snapp

& Son, 458 U.S. at 607. A "quasi-sovereign interest" has been described as a

government's "interest in the health and well-being - both physical and economic

- of its residents in general," and the interest "in not being discriminatorily denied

its rightful status within the federal system." Id. The Tribe has a quasi-sovereign

interest in ensuring that these Indian trust responsibilities are adhered to by the

United States, and in ensuring that Hoopa Indians of the Reservation are not
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I discriminatorily denied benefits of the trust administration. See Moe v. Conf.

I Salish & Kootenai Tribes, 423 U.S. 463,468 n. 7 (1976).

Third, the Tribe alleges "injury to a sufficiently substantial segment of its

I
population." Alfred L. Snapp & Son, 458 U.S. at 607. The Tribe is asserting a

I claim on behalf of qualifying Hoopa "Indians of the Reservation" which includes a

I substantial portion--if not all--of the Tribe's members, all of whom were injured

.... when the United States excludedthem from a per capita distribution of trustI
. monies derived from timber harvested from the Reservation. Short IV, 12 C1. Ct.

I
at 45 (income from 25 U.S.C. § 407 shall be used for the benefit of the Indians

I who are members of the tribes concerned). The rights of the Hoopa Valley Tribe

I qua tribe, as well as rights of its members, are implicated and adversely affected by

the United States' discriminatory apportionment of the Settlement Fund, a

I
violation of the Settlement Act that the Tribe, as a sovereign government, has a

I right to contest. The Tribe hasparenspatriae standing.

I E. Hoopa Plaintiffs Are Entitled To Partial Summary Judgment On Their
Breach of Trust Claims.

I Hoopa Plaintiffs are entitled to partial summary judgment on the purely legal

I question of whether the United States is liable for breach of trust. The United

States breached its trust obligations to Hoopa Plaintiffs by making an unauthorized!
and discriminatory per capita distribution of the Indian trust fund account •to only

I members of the Yurok Tribe - to the exclusion of Hoopa Plaintiffs. This

| 41
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distribution finds no authorization under the Settlement Act (indeed 25 U.S.C.

§ 1300i-6(b) prohibits it) and the discriminatory nature of the distribution violates

the binding principles of Short.

There are no genuine issues of material fact in dispute as to the United

States' trust responsibility to manage the Settlement Funds as a trust fund for the

benefit of all Indians of the Reservation (including Hoopa Plaintiffs), and_there is

no set of facts under which the unauthorized and discriminatory distribution to

Yurok members would have been lawful.

The discussion of Hoopa Plaintiffs' standing is closely linked to their

entitlement to judgment on the merits. By establishing the existence of the trust

relationship, their beneficial interest in the trust funds at issue, and the actions that

violated the trust as a matter of law, Hoopa Plaintiffs not only establish their

standing to sue, but also their legal fight to recovery. Hoopa Plaintiffs seek

reversal of the order denying their motion for partial summary judgment and seek

an order directing judgment in their favor.

1. Congress imposed a fiduciary_ duty upon the United States to
hold and manage the Settlement Fund for all Indians of the
Reservation.

A claim for damages for breach of trust under the Indian Tucker Act requires

Hoopa Plaintiffs to: (a) identify a substantive source of law that establishes

•specific fiduciary or other duties; and (b) establish that the Government has failed

42



I

I
I

I

I
I
I

I
I
I
I
I

I
I

I

I
i

I
I

to faithfully perform those duties. Mitchell 11, 463 U.S. at 216-219, 224-226; Short

111, 719 F.2d at 1135-1137. Hoopa Plaintiffs meet this burden as a matter of law.

The Settlement Act, in conjunction with the 1864 Act and 25 U.S.C. § 407,

creates a specific duty to hold the Settlement Fund as an Indian trust fund for all

Indians ofthe Reservation (including Hoopa Plaintiffs). 25 U.S.C. § 1300i-3(b);

Short 1I[, 719 F.2d at 1135-1137. The United States' -disbursement of the

Settlement Fund exclusively to the Yurok individuals to the exclusion of Hoopa

Plaintiffs is a breach of that trust. ShortlV, 12 C1. Ct. at 38 (stating discriminatory

distribution constitutes a breach of trust).

a. The Settlement Fund is an Indian trust fund.

The Settlement Fund is a collection of previously existing "escrow

accounts" that are Indian trust funds. 25 U.S.C. § 1300i(b)(l). Congress created

the Settlement Fund by combining seven accounts consisting of the "escrow funds"

which the Secretary held in trust for the "Indians of the Reservation." 25 U.S.C.

§ 1300i(b)(1) & § 1300i-3(a)(1). The money within the Settlement Fund is derived

from timber cut from the Hoopa Square in accordance with 25 U.S.C. § 407. Short

1I, 66I F.2d at 151-152; Short111, 719 F.2d at 1135 (internal quotations omitted).

The Settlement Act's definition of "escrow funds" makes clear that these are the

same trust funds that are the subject of the Short litigation. See, e.g., Short IV, 12
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Cl. Ct. at 38-39. The Settlement Act, 25 U.S.C. § 407, and the 1864 Act z°

conclusively establish a trust relationship to manage and invest the trust corpus.

b. Congress required the Secretary to hold and manage the
Settlement Fund for all "Indians of the Reservation."

The Settlement Act added to the duties imposed by the existing statutory

trust relationship, imposing additional constraints on the Secretary's discretion.

Short VII 28 Fed. CI. at 595. The Settlement Act authorized distributions from the

Settlement Fund only "as provided in this Act." 25 U.S.C. § 1300i-3(b) (emphasis

added). Otherwise, congress required the Secretary to "invest and administer such

Fund as Indian trust funds pursuant to [25 U.S.C. § 162a]. 21 Id. The language

stating that the Secretary must "administer such fund as Indian trust funds" is clear

enough. Absent Congressional authority, discriminatory distributions are not

authorized. ShortlV, 12 CI. Ct. at 42; Short VI, 28 Fed. C1. at 595.

z0 The 1864 Act helps "show that the Government had a fiduciary

relationship toward qualified plaintiffs with respect to the Hoopa Valley
reservation and also to show that the Secretary's action in excluding [certain

Indians of the Reservation] from the distribution of the monies was unlawful."

ShortlII, 719 F.2d at 1136.

2125 U.S.C § 162a provides for the holding of"community funds of any

Indian tribe which are, or may hereafter be, held in trust by the United States..."

and makes plain that the "trust responsibilities of the United States" in managing

such funds include, inter alia, "providing adequate controls over...

disbursements." 25 U.S.C. § 162a(a), (d)(2). Congress' intent to create a trust

duty is buttressed by the reference to 25 U.S.C. § 162a. See Cheyenne-Arapaho

Tribe v. United States, 512 F.2d 1390 (Ct. C1. 1975) (applying statute to these same

Hoopa trust funds); ShortlV, 12 C1. Ct. at 43 (same).
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The Settlement Act did not give the Secretary or the Special Trustee carte

blanche with respect to the use of the Settlement Fund. Short VI, 28 Fed. CI. at

595 (statutory limits on Secretarial discretion). If the Secretary unilaterally chose

to make additional payments from resources of the Joint Reservation, all Indians of

the Reservation must be benefited. Short IV, 12 C1. Ct. at 41-42; Short IIl, 719

F.2d at 1137 (noting fight to damages for unauthorized and discriminatory

distribution). While the Settlement Act prospectively freed the resources of the

new reservations for the use of the separate tribes, it added only limited and

specific authority to make payments from the old trust funds adjudicated in Short.

c. Interior lacked authority to disburse the per capita

payments from the Settlement Fund absent further
direction from Congress.

The Secretary had no authority to distribute funds to the Yurok members

pursuant to the Settlement Act, because Yurok failed to forego its takings claims as

required by the Settlement Act. Thus, the balance of the Settlement Fund remains

subject to the government's "overriding fiduciary obligation to Indian tribes and

individual Indians," Short IV, 12 C1. Ct. at 45, and Section 4(b) of the Settlement

Act, which requires the Secretary of the Interior to "invest and administer such

fund as Indian trust funds." 25 U.S.C. § 1300i-3(b).

The Settlement Act did not direct what should be done with the unexpended

Settlement Fund if one tribe refused to waive its claims. Instead, the Settlement
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Act directed the Secretary to report to Congress at the conclusion of any takings

litigation, with recommendations upon "any modifications to the resource and

management authorities established by this Act." 25 U.S.C. § 1300i-11(c)(2). In

2002, Interior made its recommendation: "it would be inappropriate for the

Department to make any general distribution from the Fund without further

instruction from Congress." A282.

Congress has not authorized any release of the Settlement Fund remainder.

For a period of nineteen years, until 2007, Interior consistently explained that it

would not make further distributions of the Settlement Fund. See Short IV, 12 C1.

Ct. at 44 (Indians not damaged by holding funds in the Treasury). See supra

Section IV(E). Nevertheless, in 2007, the Special Trustee unilaterally decided to

assign the funds solely to the Yurok Tribe and then approved per capita

disbursement. The distribution of the Settlement Fund was not authorized by law,

violates the binding principles of Short, and breaches trust duties to the Hoopa

Plaintiff beneficiaries as a matter of law.

2. Interior violated its fiduciary duties bv disbursing the
Settlement Fund to some, but not all, Indians of the
Reservation.

When acting as a trustee, the Federal Government is required to deal with

Indian tribes according to the "most exacting fiduciary standards." Seminole

Nation v. United States, 316 U.S. 286, 297 (1942); Restatement (Second) of Trusts
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§ 176 (1957) ("The trustee is under a duty to the beneficiary to use reasonable care

and skill to preserve the trust property"). The Special Trustee has a fiduciary duty

to mange the Settlement Fund in accordance with the law. Shoshone Tribe v.

United States, 299 U.S. 476 (1937); Cheyenne Arapaho Tribe, supra, 512 F.2d

1390.

The Special Trustee's unilateral approval of a Yurok-only individualization

in 2008 was unlawful under •the language Of the Settlement Act, resulting in a

discriminatory distribution of trust funds to fewer than all Indians of the

Reservation, abrogating Congress's exclusive power to allocate the Settlement

Fund, and triggering damages for Hoopa Plaintiffs under Short. 25 U.S.C.

§ 1300i-3(b); ShortllI, 719 F.2d at 1137; ShortlV, 12 C1. Ct. at 42; Short V1, 28

Fed. CI. at 595.

The Special Trustee breached the government's trust duties as defined in the

_:;et'_i_ment Act by ignoring Congress's direction as to how the Settlement Fund

should be held and could be disbursed. It is undisputed that the Special Trustee

made a disbursement from the Settlement Fund to only the Yurok Tribe and

members (A336, 340) even though the Yurok Interim Council failed to comply

with the terms of the Act - forfeiting its right to a distribution pursuant to the Act.

Supra Section IV(D) & (E).
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The act of making an unauthorized discriminatory per capita payment from

the Settlement Fund, without more, is an actionable breach of the United States

fiduciary obligations to the Hoopa Plaintiffs as Indians of the Reservation under

the Settlement Act and Short. ShortlI1, 719 F.2d at 1137. Indeed, the Hoopa

Plaintiffs need only show (1) the existence of the trust duty; (2) the elements of the

trust; and (3) the action that breaches that trustin order to be entitled to the

' requested judgment as a matter of law Concerning the breach of trust claim.

MitchelllI, 463 U.S. at 216-19, 224-26; ShortlV, 12 C1. Ct. at 41-45. The

wrongful discriminatory payment made by the Special Trustee in contravention of

•the Settlement Act, and without other Congressional authorization, establishes

Hoopa Plaintiffs' entitlement to partial summary judgment for breach of trust.

3. The Special Trustee's Disbursement Failed to Comply with the
Settlement Act.

The Settlement Act authorized distribution of Settlement Fund monies to the

Yurok Tribe only if the "Yurok Interim Council" submitted a valid claim waiver.

25 U.S.C. § 1300i-1(c)(4). Instead of waiving its claims, the Yurok Interim

Council litigated a Fifth Amendment takings lawsuit against the United States.

A225. The Yurok Tribe lost its optional portion of the Settlement Fund and the

Secretary had no authority to authorize an apportionment to the Yurok Tribe under

25 U.S.C. § 1300i-1(c)(4) or § 1300i-6(a).
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In 2007, fourteen years after the deadline expired for submission of a claim

waiver by the Interim Council, after conclusion of the Yurok's litigation against

the United States, and after repeated acknowledgement by Interior that Yurok had

lost its rights to submit a claim waiver, the Special Trustee accepted a document

purporting to waive the claims that had already been litigated to a full, binding, and

adverse judgment. A322-27. In other words, the Special Trustee accepted a

waiver Of claims that no lotiger existed, _in illusory promise that furnished no

consideration, in exchange for millions of trust fund dollars. 22 Moreover, the

Special Trustee accepted the waiver late and from a different entity than required

by Congress. 25 U.S.C. § 1300i-1(c)(4) (requiring waiver of claims by Interim

Council). The Special Trustee's actions are not supported or authorized by the

Settlement Act. The trial court did not decide otherwise.

a. The Settlement Act requires that the Yurok takings claim

be waived prior to any distribution to Yurok.

Congress, in the Settlement Act, established a clear mechanism for the

Yurok Tribe to receive a share of the Settlement Fund:

The apportionment of funds to the Yurok Tribe as provided in
sections 1300i-3 and 1300i-6 of this title.., shall not be

effective unless and until the Interim Council of the Yurok

22Res judicata protected the United States from the claims "waived." Even if

the Yurok Interim Council had provided this "waiver" in 2007, it would have

failed on basic contract principles for the same reason its 1993 "waiver" failed - - it

preserved the cause of action Congress required it to surrender, and gave nothing

in exchange,
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Tribe has adopted a resolution waiving any claim such tribe

may have against the United States arising out of the provisions

of this subchapter.

25 U.S.C. § 1300i-1(c)(4) (emphasis added). This section, providing for a

distribution to be made under the Settlement Act after the submission of a specific

form of claim waiver, was a pre-litigation settlement offer. The government

offered the distribution from the Settlement Fund in exchange for not being sued.

Asthe D.C. Circuit Court of Appeals recognized:

to induce acceptance of the new arrangement [created by the
Settlement Act], Congress transferred the 70% escrow fund,

along with $10 million in federal appropriated funds and some
small Yurok trust funds, into a statutory Settlement Trust

Account--the "Settlement Fund"--for the purpose of
compensating the [ndiang for their consent to the new
distribution of land and resources.

Heller, Ehrman, White & MacAuliffe v. Babbitt, 992 F.2d 360, 362 (D.C. Cir.

1993). To trigger the entitlement to the Settlement Fund, Congress required the

;qnterim Council of the Yurok Tribe" to adopt a resolution waiving any claim. 25

U.S.C. § 1300i-1 (c)(4). The Interim Council did not waive the claims that

Congress, in its discretion,made a condition precedent to apportionment of the

funds. A282 (stating that "the Yurok Tribe did not meet the condition precedent

established in section 2(c)(4) of the Act for the Tribe to receive its share of the

Settlement Fund or other benefits").
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b. The plain language of the Settlement Act unambiguously
requires that the Yurok claim waiver be made by the
Yurok Interim Council.

The unambiguous language of the Settlement Act permitted only the "Yurok

Interim Council" to waive the tribal takings claims to trigger access to the

Settlement Fund under the Act. 25 U.S.C. § 1300i-1(c)(4). In interpreting a

statute, the inquiry begins, and often ends, "with the plain meaning of the statute's

language." See United States v. Alvarez-Sanchez, 511 U.S. 350, 356 (1994).

The "Interim Council" is a specific entity, not a generic or ambiguous term.

In the Settlemen[ Act, Congress carefully distinguished between the authorities and

immunities of the Yurok "Transition Team," the Yurok "Interim Council," the

Yurok "General Council," and the "tribe governing body elected pursuant to the

constitution" making it clear that those are separate entities that have different

powers and serve different purposes. 25 U.SIC. § 1300i-8. The initial provisions

of S. 2723 granting the waiver authority to the "General Council" were changed to

"Interim Council" prior to enactment. A135, 138.

The "Interim Council" was also a temporary entity; Congress placed a time

limit on when the "Interim Council" could act. The Settlement Act provided that

"[t]he Interim Council shall be dissolved effective with the election and installation

of the initial tribe governing body elected pursuant to the constitution adopted

under subsection (e) of this section or at the end of two years after such
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installation, whichever occurs first." Id., § 1300i-8(d)(5). The "Interim Council"

would cease to exist when the Yurok tribal government organized into existence. 23

Id., § 1300i-8(e); see also A219.

In Section 9(d) of the Settlement Act, Congress defined the Interim

Council's powers. Among the limited powers granted to the "Interim Council"

was the "full authority to adopt a resolution--0) waiving any claim the Yurok

Tribe may have against the United States arising Out of the provision of this

subchapter .... " Id., § 1300i-8(d)(2). This is the only provision in the Act

granting any entity the power to waive the Yurok Tribe's claims, and it grants it to

only the "Interim Council."

Congress's distinction in terms is purposeful and important. Because

statutory language represents the clearest indication of Congressional intent, it

should be presumed that Congress meant precisely what it said. Cf Russello v.

_.)dted States, 464 U.S. 16, 23 (1983) ("Where Congress includes particular

language in one section of a statute but omits it in another section of the same Act,

23This understanding of the temporal limitation on the Yurok Interim Council's

ability to execute the claim waiver was confirmed by the Department of the

Interior in 1993: "Under section 9(d) of the Act, the Interim Council created under

the authority of the Act will be dissolved on November 25, 1993. In that respect,

the authority invested in the Interim Council by section 2(c)(4) of the Act to waive

claims against the United States will expire on November 25, 1993. Any

subsequent waiver of claims by the Tribe will be legally insufficient to effectuate

the apportionment of funds to the Tribe as provided in sections 4 and 7 of the Act.
..." A235.
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it is generally presumed that Congress acts intentionally and purposely.");

Caminetti v. United States, 242 U.S. 470, 485 (1917) (noting that it is well-

established that "when the statute's language is plain, the sole function of the

courts--at least where the disposition required by the text is not absurd--is to

enforce it according to its terms"). 24

c. The Yurok Interim Council fully litigated the claims

Congress intended it to waive.

It is uncontested that, despite Congress's clear offer, the Yurok Interim

Council did not enact the necessary claim waiver before it ceased to exist in 1993.

A62-65; A231-248. in fact, the Interim Council took the opposite tack, choosing

to litigate a taking claim against the United States. A225.

The Yurok's complaint against the United States asserted "claims for just

compensation under the Fifth Amendment to the Constitution of the United States

for the taking of compensable property and property rights of the Yurok Tribe by

the United States under the [Settlement Act," and requested the Court to enter

"judgment awarding the Yurok Tribe just compensation for the taking of its

compensable property rights .... " A225-230. This was precisely the claim that

was to be waived by the Interim Council before November 25, 1993, in order for

24A thorough discussion of this statutory waiver requirement and its

legislative history is found in the Hoopa Plaintiffs' Memorandum in Support of

Motion for Partial Summary Judgment. Dkt No. 9, Attachment 3.
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there to be a disbursement from the Settlement Fund to the Yurok Tribe. 25 U.S.C.

§§ 1300i-1(c)(4) and 1300i-1 l(a), (b).

Congress chose the term "claim" in the Settlement Act purposefully. The

term "claim" has a welbrecognized legal meaning and any "claim" fully litigated

by the Yurok Tribe must be deemed extinguished based on principles of res

judicata. W. Radio Servs. Co. v. Glickman, 123 F.3d 1189, 1192 (9th Cir. 1997)

(stating that "[r]es judicata, also known as claim preclusion, bars litigation in a

subsequent action of any claims that Were raised or could have been raised in the

prior action"); see also 18 MOORE ET AL., MOORE'S FEDERAL PRACTICE § l 31.01

(3d ed. 2005) (stating that "if the plaintiff loses the litigation, the resultant

judgment acts as a bar to any further actions by the plaintiff on the same claim,

with limited exceptions"). When claim preclusion applies, a party's claim is

extinguished upon final judgment. Hornback v. United States, 405 F.3d 999, 1001

(Fed. Cir. 2005). Applying these principles here, it is clear that the Yurok Tribe's

takings claims against the United States arising out ofihe Settlement Act were

adjudicated in a final decision on the merits, are extinguished, and are no longer

"waiv[able]." Karuk Tribe of California v. United States, 209 F.3d 1366, 1372

(Fed. Cir. 2000), cert. denied, 532 U.S. 941 (2001).
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Under the United States' current theory of this case, the Yurok would be

entitled to obtain monies from the Settlement Fund even if they had won their

takings case and obtained a hundreds-of-million dollar judgment against the United

States. Under this theory, Yurok could simply ignore the prescribed deadline for

claim-waivers in the Settlement Act, choose to litigate, prevail, and then

subsequently submit a sham claim waiver to the United States promising never to

• sueagain, The fact that the Yurok Tribe gambled by choosing to litigate their

claims and ultimately lost does not make this theory any less absurd. The Yurok

Tribe chose litigation. It obtained final judgment, and thus, it had no claims to

waive in 2007 and no right to any distribution except as authorized by the statutes

construed in the Short case. Thereis no inconsistency between the statutes

authorizing uses of these trust funds; the United States simply disregarded the Act.

The Special Trustee's acceptance for Settlement Act purposes of an illusory

document purporting to "waive" the very claims that Yurok had prosecuted, over a

decade of litigation, to a final adverse judgment is outrageous, unsupported by law,

and a breach of trust. No valid claim waiver that might authorize a Settlement

Fund payment was executed by the legal entity designated by Congress, nor in the

time permitted by Congress, nor with the effect Congress intended. As such, the

Secretary lacked authority to approve per capita funds for Yuroks and was required
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to "invest and administer such fund as Indian trust funds," until such time as

Congress directed a release of the funds. 25 U.S.C. § 1300i-3(b).

d. •Interior's discriminatory disbursement of the Settlement
Fund upon receipt of an illusory_ waiver breaches its trust

obligations.

Special Trustee Swimmer's letter on March 1, 2007, marked a 180-degree

change in the Department's interpretation of the Act's waiver requirements. See

supra •Section I)¢(E). The Department consistently took the position that the Yurok

Tribe did not meet the waiver conditions of the Act and that the Interim Council's

failure to waive could not be cured without amending the Settlement Act. Id.

The plain language of the Settlement Act provides that the Secretary is not

authorized to make a distribution from the Settlement Fund to the Yurok Tribe

unless the Interim Council, and only the Interim Council, submitted the required •

claim waiver. In addition, as a matter of law, the Yurok Tribe no longer held

claims to waive because the Yurok Tribe's takings claim against the United States

arising out of the Settlement Act was adjudicated to a final decision on the merits,

• is extinguished, and is, thus, no longer subject to waiver.

As a matter of law, the new resolution submitted by the Yurok Tribal

Council on March 21, 2007, could not meet the requirements of the Settlement

Act. A325-327. The Special Trustee's hasty actions, ignoring these fatal defects

and proceeding to permit an immediate per capita distribution in the face of the
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statutory language and the binding principles of Short, is a breach of trust entitling

Hoopa Plaintiffs to partial summary judgment.

VIII. CONCLUSION AND STATEMENT OF RELIEF REQUESTED

Hoopa Plaintiffs respectfully request that this Court reverse the Court of

Federal Claims' order granting summary judgment for the United States and

denying Hoopa Plaintiffs' motion for partial summary judgment. Hoopa Plaintiffs

request that this Court remand with a direction to enter partial summary judgment

in favor of Hoopa Plaintiffs on their claims of breach of trust and for further

proceedings on damages resulting from the breach of trust.

Respectfully submitted this /5"_'ay of July, 2009.

Thomas P. Schlosser, Attorney of Record
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,

ADDENDUM TO APPELLANTS' INITIAL BRIEF

Judgment, Opinion and'Order of Court of Federal Claims in Case

08-CV-072, Honorable Judge Thomas C. Wheeler

Hoopa-Yurok Settlement Act, Public Law 100-580, codified in

part as amended at 25 U.S.C. § 1300i, et seq.

Act of June 25, 1910, as amended in 1964 and further amended in

1988, 25 U.S.C. § 407

Act of April 8, 1864, An Act to Provide for the Better Organization

of Indian Affairs in California, 13 Stat. 39
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Case 1:08-cv-00072-TCW Document 52 Filed 03/30/2009 Page 1 of 1

5_n ti_r_tnitel_ _tate_ Court of :ffrberaI Claim_

No. 08-72 L

HOOPA VALLEY TRIBE, ET AL.,

Plaintiffs,

V°

THE UNITED STATES,

Defendant and Third-Party Plaintiff,
V.

YUROK TRIBE,

Third-Party Defendant.

JUDGMENT

Pursuant to the court's Published Opinion and Order, filed March 25, 2009, granting

Defendant's motion for summary judgment, denying Plaintiffs' motion for partial summary

judgment, and dismissing as moot Third-Party Defendant's motion,

1T IS ORDERED AND ADJUDGED this date, pursuant to Rule 58, that judgment is in
favor of defendant.

John S. Buckley

Acting Clerk of Court

March 30, 2009 By: s/Lisa L. Reyes

Deputy Clerk

NOTE: As to appeal, 60 days from this date, see RCFC 58.1, re number of copies and listing of

all plaintiffs. Filing fee is $455.00.
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Case 1:08-cv-00072-TCW Document 51 Filed 03/25/2009 Page 1 of 10

33nthe flanite_ _tate_ Court of _e_eral Clairn_

No. 08-72L

(Filed: March 25, 2009)

HOOPA VALLEY TRIBE, et al., *

Plaintiffs, *

V. *

THE UNITED STATES, *

Defendant *

and Third-Party Plaintiff, *

YUROK TRIBE, *

Third-Party Defendant. *

Hoopa-Yurok Settlement Act, 25
U.S.C. § 1300i et secL; Cross-
Motions to Dismiss or for

Summary Judgment; Lack of
Standing.

Thomas P. Schlosser, Morisset, Schlosser & Jozwiak, Seattle, Washington, for Plaintiff.

Sara E. Costello, with whom were RonaldJ. Tenpas, Asslstant Attorney General, and Devon

Lehman McCune , Natural Resources Section, U.S. Department of Justice, Washington, D.C.,

Scott Bergstrom, Department of the Interior, of Counsel, for Defendant.

Jonathan L. Abram, with whom was Audrey E. Moog, Hogan & Hartson LLP, Washington,

D.C., for Third-Party Defendant.

OPINION AND ORDER

WHEELER, Judge.

This case arises from the Hoopa-Yurok Settlement Act, 25 U.S.C. § 1300i, et secl.

(2006) ("the Act"), legislation passed by Congress in 1988 to resolve longstanding issues

regarding the ownership, management, and revenue-sharing of a former joint reservation (the
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Case 1:08-cv-00072-TCW Document 51 Filed 03/25/2009 Page 2 of 10

"Joint Reservation") inhabited by the Hoopa Valley Tribe and the Yurok Tribe. Certain

members of the Hoopa Valley Tribe, as well as the Tribe itself acting inparenspatriae, filed

this suit challenging the Department of Interior's ("DOI's") distribution to the Yurok Tribe

of certain monies from a trust fund created by the Act. Defendant has filed a third-party

complaint against the Yurok Tribe, seeking judgment against the Yurok if the Court

determines that the United States mistakenly disbursed the funds.

The case is before the Court on motions filed by all three parties: Plaintiffs' motion

for partial summary judgment under Rule 56(c) of the Court of Federal Claims ("RCFC");

Defendant's motion to dismiss for lack of jurisdiction under RCFC 12(b)(1) or, in the

alternative, for summary judgment under RCFC 56(c); and Third-Party Defendant's motion

to dismiss the third-party complaint under RCFC 12(b)(6) or, in the alternative, for summary

judgment under RCFC 56(c). For the reasons stated below, the Court finds that Plaintiffs

lack standing to assert their claim. Accordingly, Defendant's motion for summary judgment

is GRANTED, Plaintiffs' motion for partial summary judgment is DENIED, and Third-Party

Defendant's motion is DISMISSED as moot.

Background

In 1876, President Grant set aside a 12-mile square tract of land in Northern California

on the Trinity River before it joins the Klamath River as the Hoppa Valley Indian

Reservation. Short v. United States, 486 F.2d 561,562 (Ct. C1. 1973) (herein "Short !").

"Most but not all of the Indians of the tract, called the Square, were and have been Hoopa

Indians." Id__. The executive order that created this reservation did not identify any Indian

tribe by name, nor did it "intimate[] which tribes were occupying or were to occupy the

reservation." Id__:.at 563. In 1891, President Harrison committed additional lands by

executive order, creating "an enlarged, single reservation incorporating without distinction

its added and original tracts upon which the Indians populating the newly-added lands should

reside on an equal footing with the Indians theretofore resident upon it." Id____.at 567. Under

this executive order, the boundaries of the Hoopa Valley Reservation were extended to

include an adjoining one-mile wide strip of the Klamath River, from the confluence of the

two rivers to the Pacific Ocean about 45 miles away. Id.._:.at 562. Most of the Indians of the

added tract, called the Addition, were and have been Yurok Indians, also known as Klamaths.

Id.__: The Hoopa, the Yurok, and members of other tribes shared this single, enlarged

reservation, the Joint Reservation, from 1891 to the late twentieth century.

The Joint Reservation was rich in timber resources and began to produce substantial

revenues in the mid-twentieth century. Id__:.The United States, through the Secretary of the

Interior, administered these revenues as trustee of the beneficial owners. Id..__.In 1950, the

Hoopa Valley Indians established an organization known as the Hoopa Valley Tribe, whose

membership excluded the Yurok. Id.___."Beginning in 1955, the Secretary of the Interior,

-2-
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Case 1:08-cv-00072-TCW Document 51 Filed 03/25/2009 Page 3 of 10

pursuant to requests by the Hoopa Valley Tribe's Business Council, distributed the revenues

from the timber sales annually in per capita payments to the Indians of the official roll of the

Hoopa Valley Tribe, to the exclusion of the Indians of the Addition." Short v. United States,

661 F.2d 150, 152 (Ct. CI. 1981) (citation omitted) (herein Short I_!). "From March 27, 1957

to June 30, 1974, $23,811,963.75 in tribal or communal monies was distributed per capita

to the [Hoopa Valley] Tribe's individual members." Short v. United States, 12 CI. Ct. 36,

41 (1987) (herein Short III).

In 1963, individual Indians who were excluded from the Secretary's distribution,

comprised mostly of Yurok, brought suit against the United States, as trustee and

administrator of the timber resources of the Joint Reservation, "seeking their shar e of the

revenues the government had distributed to individual Indians of the Reservation." Short

661 F.2d at 152. In the first major decision in the Short case, the Court of Claims held

that "the Square and the Addition together constituted a single reservation, that all the

Indians of that Reservation were entitled to share in all of its revenues that were distributed

to individual Indians (including the timber revenues from the Square), and the plaintiffs who

were Indians of the Reservation were entitled to recover the monies the government withheld

from them." Id___:.(citation omitted).

However, the Bureau of Indian Affairs ("BIA") continued to distribute the timber

revenues only to enroLled Hoopa Valley Tribe members. Se__.__eShort v. United States, 28 Fed.

C1. 590, 591 (1993) (herein Short IV). BIA did, however, limit the amount of the revenue

distributions to the Hoopa Valley Tribe after Short I. "IT]he BIA began to distribute only

thirty percent of the unallotted Reservation income because it estimated that Hoopa Valley

Tribe members comprised thirty percent of the Indians of the Reservation." Id___:.The BIA

retained the remaining seventy percent in an escrow fund, which came to be known as the

"'Short escrow fund' or the 'seventy percent fund.'" Id...__The escrow fund grew to over $60

million by the time the Court decided Short V._.!in 1993. See id.

Some 25 years after the Short litigation began, Congress sought a resolution to the

issue of ownership of the Joint Reservation and the related timber revenues by passing the

Hoopa-Yurok Settlement Act. The Act explicitly preserved the final judgments of the Short

cases, see 25 U.S.C. § 1300i-2 (2006), but it also sought to resolve the decades of dispute

between the Hoopa Valley Tribe and the Yurok by partitioning the Joint Reservation into the

Hoopa Valley Reservation (the Square) and the Yurok Reservation (the Addition). Id. at §

1300i-l(b), (c) (2006). Although the Hoopa and Yurok peoples had shared a Joint

Reservation for nearly a century, the area allocated to the Hoopa, the Square, was far richer

in timber and other resources than the Addition allocated to the Yurok Indians.

The Act required the Secretary of the Interior to establish a "Settlement Fund" (the

"Fund"), comprised of the Short escrow funds that had been set aside for the non-Hoopa
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residents, along With other monies. See id. at § 1300i-3(a) (2006). The Act expressly

delineated the Tribes' respective entitlements to the Fund. Congress gave to the Hoopa

Valley and Yurok Tribes percentages of the Fund based upon their membership and the

number of individuals entitled to share in the Fund. See id. at § 1300i-3(c), (d). Individuals

not electing membership in either Tribe, could receive a lump sum payment of $15,000. Id__:.

at § 1300i-5(d) (2006). The Act specified that any remainder in the Fund after these

distributions to the Hoopa and certain individuals was also to be held in trust for the Yurok.

Id.__:.at § 1300i-6(a) (2006).

The Hoopa Valley Tribe sought its allocated share of the Fund. Before it could do so,

the Act required that the Tribe submit a waiver of"any claim.., against the United States

arising out of the provisions of [the Act]" and consent to the addition of the Hoopa escrow

to the Fund and its use as payment to the Yurok. Id. at § 1300i-l(a)(2)(A). On November

28, 1988, the Hoopa Valley Tribe passed a resolution waiving "any claim the Hoopa Valley

Tribe may have against the United States arising out of the provisions of the Hoopa-Yurok

Settlement Act." Pls.' Am. Compl. ¶ 34; 53 Fed. Reg. 49,361-01 (Dec. 7, 1988).

Subsequently, the DOI distributed to the Hoopa Valley Tribe its full allocated distribution

from the Fund. The Hoopa Valley Tribe received, including certain interim payments,

approximately $34 million. Pls.' Mot. for Partial Summ. J. Ex. 13, App. 152-53 (Apr. 2,

2008).

Regarding the Yurok, the Act required a similar waiver before the tribe could receive

any monies from the Fund. 25 U.S.C. § 1300i-1(c)(4) ("[A]pportionment of funds to the

Yurok Tribe as provided in [the Act] . .. shall not be effective unless and until the Interim

Council of the Yurok Tribe has adopted a resoiution waiving any claim such tribe may have

against the United States arising out of the provisions of this subchapter."). On March 10,

1992, the Yurok Interim Council brought suit in the Claims Court asserting "claims for just

compensation under the Fifth Amendment to the Constitution of the United States for the

taking of compensable property and property rights of the Yurok Tribe by the United States

under the Hoopa-Yurok Settlement Act of 1988." Pls.' Mot. Ex. 17, App. 170 (Yurok Indian

Tribe v. United States, No. 92-173, Compl. ¶ 1 (C1. Ct. Mar. 10, 1992)). Shortly thereafter,

the Yurok Interim Council passed Resolution No. 93-61, stating, "[t]o the extent which the

Hoopa-Yurok Settlement Act is not violative of the rights of the Yurok Tribe or its members

under the Constitution of the United States or has not effected a taking v_ithout just

compensation of vested Tribal or individual resources, or rights" with respect to the Square,

any claim against the United States arising from the Act is waived. Se._.._ePls.' Mot. Ex. 22,

App. 183-84. The Yurok's claim was ultimately consolidated with two other actions, in

which the plaintiffs argued that the Act effected a Fifth Amendment taking of their property

interests in the Hoopa Valley Reservation. See Karuk Tribe of Cal. v. United States, 41 Fed.

C1.468,469 (1998), aff'd Karuk Tribe of Cal. v. Ammon, 209 F.3d 1366 (Fed. Cir. 2000).

Ultimately, this Court granted the motion and cross-motions for summary judgment of the
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United States and the defendant-intervenor, and directed the clerk to dismiss the complaint.

Id. at 477.

Upon conclusion of the Karuk litigation, the Secretary of the Interior submitted a

report to Congress, and the BIA gave testimony before the Senate Indian Affairs Committee,

describing the claim against the United States and providing recommendations on how to

proceed. Se__e25 U.S.C. § 1300i-1 l(c) (2006); Pls.' Mot. Exs. 24, 25. With respect to the

Hoopa, DOI concluded that it had "received its portion of the benefits under the [A]ct and

is not entitled to further distributions" from the Fund. Pls.' Mot. Ex. 25, App. 251-52. DOI

informed Congress that, because the Yurok litigated its takings claims rather than waiving

them, the Yurok did not meet the Act's condition precedent in order to receive its share of

the Settlement Fund or other benefits. Id__=at App. 249. DOI explained that it did not believe

the Act contemplated such a result, and recommended, among other things, that Congress

consider the need for additional legislation to address any issue regarding entitlement to the

Fund and to fulfill the Act'S intent. Id._:.at App. 252.

Meanwhile, DOI, as trustee, continued to hold the Fund as late as 2007. Both tribes

requested that the DOI evaluate whether it might distribute such funds administratively. Id.___.

at Ex. 30, App. 372. After review, on March 1, 2007, Ross O. Swimmer, Special Trustee for

American Indians, wrote a letter to the chairpersons of th e Hoopa Valley and Yurok Tribes

informing them of the DOI's conclusion that it would distribute the Fund to the Yurok,

consistent with the provisions of the Act, if the Yurok were to submit a new waiver of

claims. Id.__:.at App. 374. On March 21, 2007, the Yurok Tribe Council submitted to the

Special Trustee, Resolution No. 07-037, an unconditional waiver of any claims it may have

against the United States arising under the Act. See id. at Ex. 32, App. 376-77. In a letter

of the same day, the Special Trustee accepted ,the waiver and stated that DOI intended to

distribute the balance of the Fund held pursuant to that Act to the Yurok. Id_._:at Ex. 31, App.

375. In April 2007, the United States released the Fund to the Yurok Tribe. See id. at Ex.

38, App. 400-02. Accordingly, the United States distributed approximately $80 or $90

million to the Yurok Tribe. Compare Hr'g Tr. 15 (Mar. 4, 2009) with id. at 28. The Yurok

promptly began preparations to distribute the funds per capita to its members pursuant to the

procedures of the Yurok Constitution.

On March 26, 2007, the Hoopa Valley Tribe filed a notice of appeal of the March 1

and 21 letters with the Interior Board of Indian Appeals ("IBIA"). Def.'s Mot. to Dismiss,

or in the Alt., for Summ. J. Ex. A (July 22, 2008). On March 27, 2008, the IBIA held that

it lacked jurisdiction to hear the Hoopa appeal, Id_._:at 1. Specifically, the IBIA held that none

of the jurisdictional bases the Hoopa asserted - 43 C.F.R. § 4.2(b)(2)(ii), 25 C.F.R. § 2.4(e),

and 25 C.F.R. Part 1200 - provided a basis for the IB1A's jurisdiction. Def.'s Mot. 1-3.
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On February 1, 2008, Plaintiffs filed the present action challenging the distributions

to the Yurok Tribe. This case was assigned to Senior Judge Lawrence S. Margolis on the

same day. Plaintiffs filed an Amended Complaint on March 11, 2008. Soon afterwards,

Plaintiffs filed a motion for partial summary judgment, requesting "judgment as a matter of

law that the United States is liable for breach of fiduciary obligation resulting from its

discriminatory distribution of the proceeds of timber sales and management of the former

Joint Hoopa Valley Indian Reservation to fewer than all of the Indians of the Reservation for

whom the Indian trust funds were collected." Pls.' Mot. 2. This case was reassigned to

Judge Thomas C. Wheeler on April 11, 2008.

On July 22, 2008, Defendant filed a combined motion to dismiss, or in the alternative

for summary judgment, and response in opposition to Plaintiffs' motion for summary

judgment. About one month later, Defendant filed a third-party complaint naming the Yurok

Tribe as a Third-Party Defendant, and seeking judgment against the Yurok if the Court

determined that the United States mistakenly disbursed the settlement funds. Def.'s Third-

Party Compl. ¶ 14 (Aug. 26, 2008). Plaintiffs filed their response to Defendant's motion and

reply in support of their own motion on September 9, 2008, and Defendant replied on

October 1, 2008. On October 3, 2008, Plaintiffs filed a motion requesting an in-person

hearing regarding Plaintiffs' and Defendant's cross-motions. The Court granted Plaintiffs'

motion for a hearing on October 27, 2008, but permitted the Yurok Tribe to respond to the

cross-motions before such a hearing would be held.

The Yurok Tribe moved to dismiss Defendant's Third-Party Complaint or, in the

alternative, for entryofsummaryjudgment in favor of the Yurok on November 7, 2008 and

filed its response to the cross-motions on November 21,2008. On December 8, 2008, both

Plaintiffs and Defendant responded to Yurok Tribe's motion, and the Hoopa Valley Tribe

replied to the Yurok Tribe's response to the cross-motions. The Yurok Tribe replied in

support of its motion on January 9, 2009. On February 27, 2009, Plaintiffs sought leave to

file additional exhibits to its motion for partial summary judgment. The Court heard oral

argument on Plaintiffs' motion for partial summary judgment, Defendant's cross-motion, and

the Yurok Tribe's motion on March 4, 2009. During this hearing, the Court granted

Plaintiffs' motion for leave to file additional exhibits.

Discussion

A. Standard of Review

Summary judgment under RCFC 56 is appropriate when no genuine issues of material

fact exist and the moving party is entitled to judgment as a matter of law. Se_._._eRCFC 56(c);

Anderson v. Liberty Lobby, Inc., 477 U.S. 242,247 (1986); Telemac Cellular Corp. v. Topp

Telecom, Inc., 247 F.3d 1316, 1323 (Fed. Cir. 2001) (citation omitted). The benefit of all
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presumptions and factual inferences runs in favor of the non-moving party when a court

reviews a motion for summary judgment. Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio

Corp., 475 U.S. 574, 587-88 (1986) (quotation omitted); Lathan Co., Inc. v. United States,

20 CI. Ct. 122, 125 (i 990) (citation omitted). The party moving for summary judgment bears

the initial burden of demonstrating the absence of genuine issues of material fact. Celotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986). The non-movant must come forward with

specific facts that give rise to genuine issues of material facts. RCFC 56(e); Matsushita, 475

U.S. at 587 (quotation omitted). A fact is "material" if it has the potential to affect

significantly the outcome of the case. Anderson, 477 U.S. at 248. A "genuine" dispute

occurs when a reasonable trier of fact could find in favor of the non-moving party based on

the evidence presented. Id..__:.If the non-moving party produces sufficient evidence to raise

a genuine issue of fact material to the outcome of the case, the motion for summary judgment

should be denied. Se....__eid._=.

B. Defendant's Motion to Dismiss or, in the Alternative, for Summary Judgment

1. Plaintiffs Lack Standing to Pursue Their Claims.

Plaintiffs, who previously have received their full entitlement of the Fund, lack

standing to pursue their claims, making summary judgment under RCFC 56(c) for the

Defendant appropriate. "[T]he doctrine of standing goes to the heart of the constitutional

separation of powers because it defines the contours of the judicial power." Smith v. United

States, 58 Fed. Cl. 374, 375 (Fed. C1. 2003), aff'd 110 Fed. Appx. 898 (2004). "It 'serves

to identify those disputes which are appropriately resolved through the judicial process.'"

Id___=.(quoting Whitmore v. Arkansas, 495 U.S. 149, 155 (1990)). "In the absence of standing

the court has no jurisdiction to decide the merits of a claim." Aldridge v. United States, 59

Fed, C1.387,389 (Fed. C1.2004) (citing Arizonians for Official English v. Arizona, 520 U.S.

43, 67 (1997)).

The Supreme Court, in Luian v. Defenders of Wildlife, 504 U.S. 555, 560 (1992),

explained that "the irreducible constitutional minimum of standing contains three elements."

The plaintiff must first have suffered an "'injury in fact' - an invasion of a legally protected

interest which is (a) concrete and particularized and (b) 'actual or imminent, not conjectural

or hypothetical.'" Id...__.(citations and quotations omitted); see also Friends of the Earth, Inc.

v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 180-81 (2000). Second, a causal connection

between the injury and the conduct about which the plaintiff complains must exist. Luian,

504 U.S. at 560-61 (quotation omitted). Third, it must be likely that the injury will be

redressed by a favorable decision. Id.....:.at 561 (quotation omitted). The Supreme Court added

that these elements are "not mere pleading requirements but rather an indispensable part of

the plaintiff's case." Id__..:."[W]hen the plaintiff is not himself the object of the government

action or inaction he challenges, standing is not precluded, but is ordinarily 'substantially

-7-
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more difficult' to establish." Id..._.at 562 (citation omitted). Furthermore, "[t]he party

invoking federal jurisdiction bears the burden of establishing standing." NCLN20, Inc. v.

United States, 82 Fed. CI. 103, 118 (2008) (citing Luian, 504 U.S. at 561).

In the present case, "Plaintiffs allege they have suffered a concrete and actual injury

by virtue of the fact that the members of the Hoopa Valley Tribe are Indians of the

Reservation, and they have suffered damages as a result of the United States' unauthorized

and discriminatory per capita distribution to members of the Yurok Indian Tribe from an

account that was held in trust for them as well." Pls.' Resp. to Def.'s Mot. 23 (Sept. i0,

2008) (citation omitted). Plaintiffs argue that the Hoopa Valley Tribe members received

"nothing" while Yurok members each received $15,652.89. Id...._.at 23 (citation omitted).

Plaintiffs contend that, under the Short cases, if the United States made additional payments

from the Joint .Reservation, all "Indians of the Reservation" must be benefitted by those

payments. Id_.__.(citation omitted). Plaintiffs argue that the individual Hoopa members are

Indians of the Reservation and thus beneficiaries of the timber profits held in trust by the

United States. ld___:,at 23-24. Thus, Plaintiffs conclude that the individual members of the

Hoopa.Valley Tribe have standing to pursue damages for a discriminatory release of the

Funds. Id__=at 24 (citation omitted).

Based upon the plain meaning of the Act, however, the individual Plaintiffs do not

have standing to bring claims in this matter because they have already received their full

entitlement to the Fund and thus have no "injury in fact. ''_ As is noted above, Congress, in

the Act, specifically delineated who was entitled to receive a portion of the Fund. Congress

gave to both the Hoopa Valley Tribe and the Yurok Tribe certain percentages of the Fund

based upon their tribe memberships. 25 U.S.C. § 1300i-3(c), (d). Individuals not electing

membership in either Tribe could receive a lump sum of $15,000. Id._..:.at § 1300i-5(d). The

Act specified that any remainder in the Fund after these distributions was also to be held in

trust for the Yurok. Id.__:.at § 1300i-6(a). 2 The Hoopa Valley Tribe ultimately received more

than $34 million from the Fund, the amount determined to be Hoopa's entitlement pursuant

to the Act. Pls.' Mot. Ex. 13, App. 152-53.

Thus, Plaintiffs cannot show that an "invasion of a legally protected interest" occurred

in this matter to establish an "injury in fact." The Hoopa Valley Tribe already received its

i Plaintiffs concede that the Hoopa Valley Tribe has no residual entitlement to the Fund. Pls.'
Mem. in Supp. of Mot. for Partial Summ. J. 3 n.3 (Apr. 2, 2008) ("[T]he Hoopa Plaintiffs... do not

contest the Interior Department's conclusion in 2002 that the Hoopa Valley Tribe is not entitled to
further distribution under the Settlement Act.") (emphasis in original).

2 Congress estimated the equitable distribution of the Fund to be roughly one-third to the Hoopa

Valley Tribe and then one-third plus the remainder (after specified individual payments) to the Yurok
Tribe. Pls.' Mot. Ex. 6, App. 97, 102.

-8-
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share of the Fund in 1991 ; only the Yurok were entitled to monies remaining in the Fund in

2007. In short, Plaintiffs already have received the amount of the Fund to which they are

entitled, and could not be injured by distribution of monies to which they have no right.

Further, Plaintiffs, as individual Hoopa Valley Tribe members, had no right to an

individual entitlement from the Fund. Congress, in the Act, recognized individual

entitlements only for those Indians of the former Joint Reservation who chose not to become

a member of either Tribe. 25 U.S.C. § 1300i-5(d). As the Plaintiffs in this case are members

of the Hoopa Valley Tribe, see Am. Compl. ¶ 3, they are ineligible for a lump sum payment

under the Act and could thus only benefit from the monies previously distributed to the

Hoopa Valley Tribe. Simply put, the Act provides no mechanism for individual Hoopa

Valley Tribe members to receive payment directly from the United States. Thus, Plaintiffs

had noright to receive an individual entitlement from the United States in 2007, and could

not be injured by the distribution of the Fund to the Yurok]

2. Defendant's Additional Arguments

In its cross-motion, Defendant also argues that: (a) the Act expressly precludes

Plaintiffs' claims; (b) Plaintiffs' failed to meet the requirements of Indian Tucker Act; (c)

Plaintiffs' arguments regarding the Yurok Interim Council and the sufficiency of the Yurok

Tribe's 2007 claim waiver lack merit; and (d) Plaintiffs' claims regarding the Short litigation

lack merit. Def.'s Mot. 2. As the Plaintiffs have no standing to pursue their claim,

Defendant's additional arguments are moot and need not be addressed.

C. Plaintiffs' Motion for Summary Judgment

Plaintiffs filed a Motion for partial summary judgment, arguing that a purely legal

question exists as to whether the United States breached its trust responsibility. Pls.' Mot.

t. Given the Court's ruling that the Plaintiffs have no standing to pursue their claim,

Plaintiffs' motion is without merit.

3 Defendant also argues that Plaintiffs have no standing by virtue of their waiving of claims

related to the Act by electing membership in the Hoopa Valley Tribe. Def.'s Mot. 13 (citing 25 U.S.C. §
1300i-5(b)(4)). However, the subsection of the Act relied upon by Defendant appears to apply only to
those individuals who where on the Settlement Roll and elected to become a member of the Hoopa
Valley Tribe in accordance with the Act. Se..._&e25 U.S.C. § 1300i-5(b)(1) ("Any person on the Settlement
Roll... may elect to be, and, upon such election, shall be entitled to be, enrolled as a full member of the

Hoopa Valley Tribe."); 25 U.S.C. § 1300i-5(b)(4) ("Any person making an election under this subsection
shall no longer have any right or interest whatsoever in... the Settlement Fund."). As the Plaintiffs
were already members of the Hoopa Valley Tribe before the passing of the Act, they neither were on the

Settlement Roll nor elected to become Hoopa Valley Tribe members in accordance with the Act. The
waiver of 25 U.S.C. § 1300i-5(b)(4) thus does not apply to the Plaintiffs.

-9-
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D. Third-Party Defendant Yurok Tribe's Motion to Dismiss

Third-Party Defendant Yurok Tribe filed a motion to dismiss the United States' Third-

Party Complaint contending that trust law precludes contingent recovery of the Yurok Fund

from the Yurok Tribe or its members. Third-Party Def.'s Mot. to Dismiss or for Summ. J.

1 (Nov. 7, 2008). As the Plaintiffs have no standing to pursue their claim, the Yurok Tribe's
motion is dismissed as moot.

Conclusion

Based upon the foregoing, Defendant's motion for summary judgment is GRANTED;

Plaintiffs' motion for partial summary judgment is DENIED; and Third-Party Defendant's

motion is DISMISSED as moot. The Clerk is directed to enter judgment for the Defendant.

IT IS SO ORDERED.

s/Thomas C. Wheeler

THOMAS C. WHEELER

Judge

-10-
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Public Law 100-580

100th Congress
An Act

Oct. 31, 1988

[S. 2723]

Hoopa-Yurok
Settlement Act.
25 USC 1300i.

To partitioncertainreservationlands between the Hoopa Valley Tribe and the
Yurok Indians, to clarify the use of tribal timber proceeds, and for other
purposes.

Be itenacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE AND DEFINITIONS.

(a) SHORT TIT_.--This Act may be cited as the "Hoopa-Yurok
Settlement Act".

(b) D_-FXNnIONS.--For the purposes of this Act, the term-
(l) "Escrow funds" means the moneys derived from the joint

reservation which are held in trust by the Secretary in the
accounts entitled-

(A) "Proceeds of Labor-Hoopa Valley Indians-California
70 percent Fund, account number J52-561-7197";

(B) "Proceeds of Labor-Hoopa Valley Indians-California 30
percent Fund, account number J52-561-7236";

(C) "Proceeds of Klamath River Reservation, California,
account number J52-562-7056";

(D) "Proceeds of Labor-Yurok Indians of Lower Klamath
River, California, account number J52-562-7153";

(E) "Proceeds of Labor-Yurok Indians of Upper Klamath
River, California, account number J52-562-7154";

(F) "Proceeds of Labor-Hoopa Reservation for Hoopa
Valley and Yurok Tribes, account number J52-575-7256";
and

(G) "Klamath River Fisheries, account number
5628000001";

(2) "Hoopa Indian blood" means that degree of ancestry
derived from an Indian of the Hunstang, Hupa, Miskut, Red-
wood, Saiaz, Sermalton, Tish-Tang-Atan, South Fork, or Grouse
Creek Bands of Indians;

(3) "Hoopa Valley Reservation" means the reservation
described in section2(b)ofthisAct;

(4) "Hoopa Valley Tribe" means the Hoopa Valley Tribe,
organized under the constitutionand amendments approved by

the Secretary on November 20, 1933, September 4, 1952,

August 9,1963, and August 18, 1972;
(5)"Indian of the Reservation" shall mean any person who

meets the criteriato qualify as an Indian of the Reservation as

established by the United States Court of Claims in its
MarCh 31, 1982,May 17, 1987, and March 1, 1988, decisions in
the case of Jesse Short et al. v. United States, (Cl. Ct. No.

102-63);
(6)"Joint reservation" means the area of land defined as the

Hoopa Valley Reservation in section 2(b)and the Yurok Res-
ervation in section2(c)ofthisAct.
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(7) "Karuk Tribe" means the Karuk Tribe of California,
organized under its constitution on April 6, 1985;

(8) "Secretary" means the Secretary of the Interior;
(9) "Settlement Fund" means the Hoopa-Yurok Settlement

Fund established pursuant to section 4;
(10) "Settlement Roll" means the final roll prepared and

published in the Federal Register by the Secretary pursuant to
section5;

(11)"Short cases" means the cases entitledJesse Short et al.

v.United States,(Cl.Ct. No. 102-63);Charlene Ackley v.United
States,(CI.Ct. No. 460-78);Bret Aanstadt v. United States,(CI.
Ct. No. 146-85L); and Norman Giffen v. United States,(Cl.Ct.
No. 746-85L);

(12) "Short plaintiffs" means named plaintiffs in the Short
cases;
(13)"trustland" means an interestin land the titleto which

is held in trust by the United States for an Indian or Indian

tribe,or by an Indian or Indian tribe subject to a restrictionby
the United States against alienation;

(14) "unallotted trust land, property, resources or rights"
means those lands, property, resources, or rights reserved for.

Indian purposes which have not been allotted to individuals
under an allotment Act;
(15)"Yurok Reservation" means the reservation described in

section2(c)of thisAct; and
(16) "Yurok Tribe" means the Indian tribe which is recog-

nized and authorized to be organized pursuant to section 9 of
thisAct.

SEC. 2.RESERVATIONS; PARTITION AND ADDITIONS.

(a) PARTITION OF THE JOINT RESERVATION.--(1) Effective with the

publication in the Federal Register of the Hoopa tribalresolution as
provided in paragraph (2),the jointreservation shall be partitioned
as provided in subsections (b)and (c).

(2XA) The partition of the joint reservation as provided in this
subsection, and the ratificationand confirmation as provided by
section8, shallnot become effectiveunless,within 60 days afterthe
date of the enactment of this Act, the Hoopa Valley Tribe shall
adopt,and transmit to the Secretary, a tribalresolution:

(i)waiving any claim such tribe may have against the United
• States arisingout of the provisionsofthisAct, and

(ii)affirming tribal consent to the contribution of Hoopa
Escrow monies to the Settlement Fund, and for their use as
payments to the Yurok Tribe, and to individual Yuroks, as

provided in thisAct.
(B) The Secretary, after determining the validityof the resolution

transmitted pursuant to subparagraph (A),shall cause such resolu-
tiontobe printed in the Federal Register.

(b) HOOPA VALLEY RESERVAVION.--Effective with the partitionof
the joint reservation as provided in subsection (a),the area of land
known as the "square" (defined as the Hoopa Valley Reservation

establishedunder section 2 of the Act of April 8, 1864 (13 Stat. 40),
the Executive Order of June 23, 1876, and Executive Order 1480 of

February 17, 1912) shall thereafterbe recognized and established as
the Hoopa Valley Reservation. The unallotted trust land and assets
of the Hoopa Valley Reservation shallthereafter be held in trust by

the United States for the benefitof the Hoopa Valley Tribe.

25 USC 1300i-l.

Federal
Register,
publication.
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(c) Ytmox REslmvATION.---(1) Effective with the partition of the
joint reservation as provided in subsection (a), the area of land
known as the "extension" (defined as the reservation extension
under the Executive Order of October 16, 1891, but excluding the
Resighini Rancheria) shall thereafter be recognized and established
as the Yurok Reservation. The unallotted trust land and assets of

the Yurek Reservation shall thereafter be held in trust by the
United States for the benefit of the Yurok Tribe.

(2) Subject to all valid existing rights and subject to the adoption
of a resolution of the Interim Council of the Yurok Tribe as provided
in section 9(dX2), all right, title, and interest of the United States-

(A) to all national forest system lands within the Yurok
Reservation, and

(B) to that portion of the Yurok Experimental Forest
described as Township 14 N., Range 1 E., Section 28, Lot 6: that
portion of Lot 6 east of U.S. Highway 101 and west of the Yurok
Experimental Forest, comprising 14 acres more or less and
including all permanent structures thereon, shall thereafter be
held in trust by the United States for the benefit of the Yurok
Tribe and shall be part of the Yurok Reservation.

(3)(A) Pursuant to the authority of sections 5 and 7 of the Indian
Reorganization Act of June 18, 1934 (25 U.S.C. 465, 467), the Sec-
retary may acquire from willing sellers lands or interests in land,
including rights-of-way for access to trust lands, for the Yurok Tribe
or its members, and such lands may be declared to be part of the
Yurok Reservation.

(B) From amounts authorized to be appropriated by the Act of
November 2, 1921 (42 Slat. 208; 25 U.S.C. 13), the Secretary shall use
not less than $5,000,000 for the purpose of acquiring lands or
interests in [ands pursuant to subparagraph (A). No lands or
interestsin lands may be aqquired outside the Yurok Reservation
with such funds except lands adjacent to and contiguous with the

Yurok Reservation or for purposes of exchange for lands within the
reservation.

(4) The-

(A) apportionment of funds to the Yurok Tribe as provided in
sections 4 and 7;

(]3) the land transfers pursuant to paragraph (2);
(C) the land acquisition authorities in paragraph (3); and
(D) the organizational authorities of section 9 shall not be

effective unless and until the Interim Council of the Yurok

Tribe has adopted a resolution waiving any claim such tribe
may have against the United States arising out of the provisions
of this Act.

(d)BOUNVARY CLARIFICATIONS OR CORRECTIONS.'-'(1) The boundary

between the Hoopa Valley Reservation and the Yurok Reservation,

!
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I aRer the partition of the joint reservation as provided in this

section, shall be the line established by the Bissel,Smith survey.
(2) Upon the partition of the joint reservation as provided in this

I section, the Secretary shall publish a description of the boundaries
of the Hoopa Valley Reservation and Yurok Reservation in the
Federal Register.

I (e) MANAGEMENT OF THE YO-ROK RESERVATION.--The Secretaryshall be responsible for the management of the unallotted trust land
and assets of the Yurok Reservation until such time as the Yurek

i Tribe has been organized pursuant to section 9. Thereafter, thoselands and a_ets shall be administered as tribal trust land and the
Yurek reservation governed by the Yurok Tribe as other reserva-
tions are governed by the tribes of those reservations.

I (f} _AL A_m Crv_ Jtmmmc_oN.--The Hoopa Valley Reserva-tion and Yurok Reservation shall be subject to section 1360 of title
28, United States Code; section 1162 of title 18, United States Code,
and section 403(a)of the Act of April 11, 1968 (82 Star. 79; 25 LI.S.C.

I 1323{a))

SEC. 3. PRESERVATION OF SHORT CASES.

I Nothing in this Act shall affect, in any manner, the entitlementestablished under decisions of the United States Claims Court in the
Short cases or any final judgment which may be rendered in those
ca_e_. -'

I SEC 4. HooPA-YUROK SETTLEMENT FUND.

(a) F__rAB_.---(1) There is hereby established the Hoopa-

i Yarok Settlement Fund. Upon enactment of this Act, the Secretaryshall cause all the funds in the escrow funds, together with all
accrued income thereon, to be deposited into the Settlement Fund.

(2) Until the distribution is made to the Hoopa Valley Tribe

I pursuant to section (c), the Secretary may distribute to the HoopaValley Tribe, pursuant to the provision of titleI of the Department
of the Interiorand related Agencies Appropriations Act, 1985, under

i the heading "Bureau of Indian Affairs" and subheading "TribalTrust Funds" at 98 Stat. 1849 (25 U.S.C: 128c), not to exceed
$3,500,000 each fiscal year out of the income or principal of the
Settlement Fund for tribal, non per capita purposes: Prov/ded,

I however, That the Settlement Fund apportioned under subsections(cJ and (d) shall be calculated without regard to this subparagraph,
but any mounts distributed under this subparagraph shall be
deducted from the payment to the Hoopa Valley Tribe pursuant to

I subsection (c).
(3}Until the distributionismade to the Yurok Tribe pursuant to

section (d),the Secretary may, in addition to providing Federal

I distribute to
funding, Yurok Transition Team, pursuant tothe
provision of title I of the Department of the Interior and Related
Agencies Appropriations Act, 1985, under the heading "Bureau of
Indian Affairs" and subheading "Tribal Trust Funds" at 98 Star. 1849

I (25 U.S.C. 123c),not to exceed $500,000 each fmcal year out of the
income and principal of the Settlement Fund for tribal,non per

capita purposes: Provided, however, That the Settlement Fund

I under subsections (d)shall be calculatedwithout
apportioned (c) and
regard to thissubparagraph, but any amounts distributedunder this

subparagraph shall be deducted from the payment to the Yurok

Tribe pursuant to subsection (d).

!
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(b) DISTRIBUTION; Im_STMF_'r.--The Secretary shall make dis-
tribution from the Settlement Fund as provided in this Act and,
pending payments under section 6 and dissolution of the fund as
provided in section 7, shall invest and administer such fund as
Indian trust funds pursuant to the first section of the Act of June 24,
1938 (52 Star. 1037; 25 U.S.C. 162a).

(c) Hoopx VAJ._zY TRIBE POaTION.--Effective with the publication
of the option election date pursuant to section 6(aX4), the Secretary
shall immediately pay out of the Settlement Fund into a trust
account for the benefit of the Hoopa Valley Tribe a percentage of
the Settlement Fund which shall be determined by dividing the
number of enrolled members of the Hoopa Valley Tribe as of the
date of the promulgation of the Settlement Roll, including any
persons enrolled pursuant to section 6, by the sum of the number of
such enrolled Hoopa Valley tribal members and the number of
persons on the Settlement Roll.

(d) YUROK TRIBE PoaTioN.--Effective with the publication of the
option election date pursuant to section 6(aX4), the Secretary shall
pay out of the Settlement Fund into a trust account for the benefit
of the Yurok Tribe a percentage of the Settlement Fund which shall
be determined by dividing the number of persons on the Settlement
Roll electing the Yurok Tribal Membership Option pursuant to
section 6(c) by the sum of the number of the enrolled Hoopa Valley
tribal members established pursuant to subsection (c) and the
number of persons on the Settlement Roll, less any amount paid out
of the Settlement Fund pursuant to section 6(cX3).

(e) FEDERAL SHARE.--There is hereby authorized to be appro-
priated the sum of $10,000,000 which shall be deposited into the
Settlement Fund after the payments are made pursuant to subsec-
tions (c) and (d) and section 6(c). The Settlement Fund, including the
amount deposited pursuant to this subsection and all income earned
subsequent to the payments made pursuant to subsections (c) and (d)
and section 6(c), shall be available to make the payments authorized
by section 6(d).

SEC. 5. HOOPA-YUROK SETTLEMENT ROLL.

(a) PREPARATION; ELIGIBILITY CRITERIA.---(].)The Secretary shall

prepare a rollof allpersons who can meet the criteriafor eligibility
as an Indian of the Reservation and-

(A) who were bern on or prior to,and livingupon, the date of
enactment of thisAct;

(B)who are citizensof the United States;and
(C)who were not,on August 8, 1988, enrolled members of the

Hoopa Valley Tribe.
(2)The Secretary'sdetermination of eligibilityunder this subsec-

tion shallbe finalexcept that any Short plaintiffdetermined by the
United States Claims Court to be an Indian of the Reservation shall

be included on the Settlement Roll ffthey meet the other require

ments of this subsection and any Short plaintiffdetermined by the
United States Claims Court not to be an Indian of the Reservation

shall not be eligibleforinclusion on such roll.
(b)Rmm' To APPLY; Ncmcz.--Within thirtydays afterthe date of

enactment of this ACt, the Secretary shall give such notice of the

right to apply for enrollment as provided in subsection (a) as he
deems reasonable except that such noticeshall include,but shall not
be limited to---
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(1) actual notice by registered mail to every plaintiff in the
Short cases at their last known address;

(2) notice to the attorneys for such plaintiffs; and
(3) publication in newspapers of general circulation in the

vicinity of the Hoopa Valley Reservation and elsewhere in the
State of California.

Contemporaneous with providing the noticerequired by this subsec-
tion,the Secretary shall publish such noticein the Federal Register.

(c)APPLICATION DEADLINE.raThe deadline for applicationpursuant
to thissection shall be establishedat one hundred and twenty days
after the publication of the notice by the Secretary in the Federal
Register as required by subsection (b).

(d) ELIGIBILITY DETERMINATION; FINAL ROhL.---(1)The Secretary
shall make determinations of eligibilityof applicants under this
sectionand publish in the Federal Register the finalSettlement Roll
of such persons one hundred and eighty days after the date estab-
lishedpursuant tosubsection (c).

(2)The Secretary shall develop such procedures and times as may
be necessary for the consideration of appeals from applicants not
included on the rollpublished pursuant to paragraph (i).Successful
appellants shall be added to the Settlement Roll and shall be
afforded the right to electoptions as provided in section6,with any

payments to be made to such successful appellants out of the
remainder of the Settlement Fund after payments have been made
pursuant to section 6(d)and prior to divisionpursuant to section 7.
(3) Persons added to the Settlement Roll pursuant to appeals

under this subsection shall not be considered in the calculations

made pursuant tosection 4.
(e)EFFECT OF EXCLUSION FROM RoI_.--N6 person whose name is

not included on the Settlement Roll shall have any interestin the

tribal,communal, or unallotted land, property, resources, or rights
within, or appertaining to, the Hoopa Valley Tribe, the Hoopa
Valley Reservation, the Yurok Tribe,or the Yurok Reservation or in

the Settlement Fund unless such person issubsequently enrolled in
the Hoopa Valley Tribe or the Yurok Tribe under the membership
criteriaand ordinances of such tribes.

SEC. 6. ELECTION OF sETrLEMENT OPTIONS.

(a)NOTICE OF SETTLEMENT OPTIONS.--(1) Within sixty days after
the publicationofthe Settlement Roll as provided in section5(d),the
Secretary shall give notice by certifiedmail to each person eighteen

years or older on such roll of their right to elect one of the
settlement options provided in thissection:
(2)The noticeshall be provided in easilyunderstood language, but

shallbe as comprehensive as possibleand shall provide an objective

assessment of the advantages and disadvantages of each of the
optionsoffered.The notice shall also provide information about the
counseling services which willbe made available to inform individ-
uals about the respective rights and benefits associated with each

option presented under this section. It shall also clarifythat on

electionthe Lump Sum Payment option requires the completion of a
sworn affidavitcertifyingthat the Individualhas been provided with
complete information about the effectsof such an election.

(3)With respect to minors on the Settlement Roll the notice shall

state that minors shall be deemed to have elected the option of
section 6¢c),except that if the parent or guardian furnishes proof

satisfactoryto the Secretary that a minor isan enrolled member of

Federal

Register,
publication.

Federal

Register,
publication.

25 USC 1300i-5.
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Claims.
Jesse Short.

Claims.
Jesse Short.

a tribe that prohibitsmembers from enrolling in other tribes,the
parent or guardian shallmake the electionfor such minor. A minor

subject'to theprovisions of section 6(c)shall,notwithstanding any
other law, be deemed to be a child of a member of an Indian tribe

regardless of the option elected pursuant to thisAct by the minor's

parent. With respect to minors on the Settlement Roll whose parent
or guardian isnot alsoon the roll,noticeshallbe given to the parent

or ._u.ardianof such minor. The funds to which such minors are
entitled shall be held in trust by the Secretary until the minor

reaches age 18. The Secretary shall notifyand provide payment to
such person includingall interestaccrued.

(4XA) The notice shall also establishthe date by which time the
electionof an option under thissectionmust be made. The Secretary
shall establish that date as the date which is one hundred and

twenty days afterthe date of the publicationin the Federal Register
as required by section5(d).

(B) Any person on the Settlement Roll who has not made an

electionby the date establishedpursuant to subparagraph (A) shall
be deemed to have e]ected the option provided in subsection (c).

(b) HOOPA TRIBAL MEMBERSHIP OFrlON.---(1)Any person on the
Settlement Roll, eighteen years or older,who can meet any of the

enrollment criteriaof the Hoopa Valley Tribe set out in the decision
of the .United States Court of Claims in itsMarch 31, 1982, decision
in the Short case (No. 102-63) as "Schedule A", "Schedule B", or
"Schedule C" and who-

(A) maintained a residence on the Hoopa Valley Reservation
on the date of enactment ofthisAct;

(B) had maintained a residence on the Hoopa Valley Reserva-
tion at any time within the five year period prior to the
enactment of thisAct;or

(C) owns an interest in real property on the Hoopa Valley
Reservation on the date of enactment ofthisAct,

may elect to be, and, upon such election,shall be entitled to be,

enrolled as a fullmember ofthe Hoopa Valley Tribe.
(2)Notwithstanding any provision of the constitution,ordinances

or resolutionsof the Hoopa Valley Tribe to the contrary, the Sec-
retary shall cause any entitledperson electing to be enrolled as a
member of the Hoopa Valley Tribe to be so enrolled and such person
shall thereafter be entitled to the same rights, benefits, and privi-
leges as any other member of such tribe.

(3) The Secretary shall determine the quantum of "Indian blood"
Or "Hoopa Indian blood", if any, of each person enrolled in the
Hoopa Valley Tribe under this subsection pursuant to the criteria
established in the March 31, 1982, decision of the United States
Court of Claims in the case of Jesse Short et al. v. United States,
(Cl. Ct. No. 102-63).

(4) Any person making an election under this subsection shall no
longer have any right or interest whatsoever in the tribal, com-
munal, or unallotted land, property, resources, or rights within, or
appertaining to, the Yurok Indian Reservation or the Yurok Tribe
or in the Settlement Fund.

(C) YUROK TRIBAL MEMBERSHIP OPTION.--(1) Any person on the
Settlement Roll may electto become a member of the Yurok Tribe

and shall be entitledto participatein the organization of such tribe
as provided in section9.

(2) All persons making an election under this subsection shall

form the base rollof the Yurok Tribe for purposes of organization
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pursuant to section 9 and the Secretary shall determine the quan-

tum of "Indian blood" if any pursuant to the criteria established in
the March 31, 1982, decision of the United States Court of Claims in

the case of Jesse Short et al. United States, (CI. Ct. No. 102-63).V.

(3) The Secretary, subject to the provisions of section 7 of the Act
of October 19, 1973 (87 Stat. 466), as amended (25 U.S.C. 1407), shall

pay to each person making an election under this subsection, $5,000out of the Settlement Fund for thee persons who are, on the date
established pursuant to section 6(aX4), below the age of 50 years, and
$7,500 out of the Settlement Fund for those persons who are, on that

date, age 50 or older,
(4) Any person a_aking an election under this subsection shall no

longer have any right or interest whatsoever in the tribal, com-

munal, or unallotted land, property, resources, or rights within, orappertaining to, the Hoopa Valley Reservation or the Hoopa Valley
Tribe or, except to the extent authorized by paragraph (3), in the
Settlement Funcl Any such person shall also be deemed to have

granted, to members of the Interim Council established under sec-tion 9 an irrevocable proxy directing them to approve a proposed
resolution waiving any claim the Yurok Tribe may have against the
United States arising out of the provisions of this Act, and granting

tribal consent provided in section 9(dX2).as

(d) LuMP SuM PAvmmz_rr OFnON.--(1) Any person on the Settle-
ment Roll may elect to receive a lump sum payment from the

Settlement Fund and the Secretary shall pay to each such personthe amount of $15,000 out of the Settlement Fund: Prov/ded_ That
such individual completes a sworn affidavit certifying that he or she
has been afforded the opportunity to participate in counseling which

the Secretary, in consultation with the Hoopa Tribal Council orYurok Transition Team, shall provide. Such counseling shall pro-
vide a comprehensive explanation of the effects of such election on

the individual making such election, and on the tribal enrollmentrights of that persons children and descendants who would other-
wise be eligible for membership in either the Hoopa or Yurok Tribe.

(2) The option to elect a lump sum payment under this section is

provided solely as a mechanism to resolve the,complex litigation andother special circumstances of the Hoopa Valley Reservation and
the tribes of the reservation, and shall not be construed or treated as
a precedent for any future legislation.

(3) Any person making an election to receive, and having received,
a lump sum payment under this subsection shall not thereafter have
any interest or right whatsoever in the tribal, communal, or

unallotted land, property, resources, or rights within, or appertain-ing to, the Hoopa Valley Reservation, the Hoopa Valley Tribe, the
Yurok Reservation, or the Yurok Tribe or, except authorized by
paragraph (1), in the Settlement Fund.

SEC. 7. DMSION OF SETI_EMENT FUND REMAINDER.

(a) Any funds remaining in the Settlement Fund after the pay-
ments authorized to be made therefrom by subsections (c) and (d) of

section 6 and payments made to successfulappellants pursuantany
to section 5(d)shall be paid to the Yurok Tribe and shall be held by
the Secretary in trustfor such tribe.

(b) Funds divided pursuant to this section and any funds appor-tioned to the Hoopa Valley Tribe and the Yurok Tribe pursuant to
subsections (c) and(d) of section 4 shall not be distributed per capita
to any individual before the date which is 10 years afterthe date on

I
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which the division is made under this section: Provided, however,
That ff the Hoopa Valley Business Council shall decide to do so it
may distribute from the funds apportioned to it a per capita pay-
ment of $5,000 per member, pursuant to the Act of August 2, 1983
(25 U.S.C. l17a et seq.).

SEC. 8. HOOPA VALLEY TRIBE; CONFIRMATION OF STATUS.

The existing govening documents of the Hoopa Valley Tribe and
the governing body established and elected thereunder, as here-
tofore recognized by the Secretary, are hereby ratified and
confirmed.

SEC. 9. RECOGNITION AND ORGANIZATION OF THE YUROK TRIBE.

(a) YUROK TRIBE.---(1) Those persons on the Settlement Roll who
made a valid election pursuant to subsection (c) of section 6 shall
constitute the base membership roll for the Yurok Tribe whose
status as an Indian tribe, subject to the adoption of the Interim
Council resolution as required by subsection (dX2), is hereby ratified
and confirmed.

(2) The Indian Reorganization Act of June 18, 1934 (48 Stat. 984;
25 U.S.C. 461 et seq.), as amended, is hereby made applicable to the
Yurok Tribe and the tribe may organize under such Act as provided
in this section.

(3) Within thirty days (30) after the enactment of this Act the
Secretary, after consultation with the appropriate committees of
Congress, shall appoint five (5) individuals who shall comprise the
Yurok Transition Team which, pursuant to a budget approved by
the Secretary, shall provide counseling, promote communication
with potential members of the Yurok Tribe concerning the provi-
sions of this Act, and shall study and investigate programs,
resources, and facilities for consideration by the Interim Council.
Any property acquired for or on behalf of the Yurok Transition
Team shall be held in the name of the Yurok Tribe.

(b) INTERIM COUNCIL; ESTABLISHMENT.--There shall be established
an Interim Council of the ,Yurok Tribe to be composed of five
members. The Interim Council shall represent the Yurok Tribe in
the implementation of provisions of this Act, including the organiza-
tional provisions of this section, and subject to subsection (d) shall be
the governing body of the tribe until such time as a tribal council is
elected under a constitution adopted pursuant to subsection (e).

(C) GENERAL COUNCIL; ELECTION OF INTERIM COUNCIL.--(1) Within

30 days after the date established pursuant to section O(aX4), the
Secretary shall prepare a list of all persons eighteen years of age or
older who have elected the Yurok Tribal Membership Option pursu-
ant to section 6(c), which persons shall constitute the eligible voters
of the Yurok Tribe for the purposes of this section, and shall provide
written notice to such persons of the date, time, purpose, and order
of procedure for the general council meeting to be scheduled pursu-
ant to paragraph (2) for the consideration of the nomination of
candidates for election to the Interim Council.

(2) Not earlier than 30 days before, nor later than 45 days after,
the notice provided pursuant to paragraph (1), the Secretary shall
convene a general council meeting of the eligible voters of the Yurok
Tribe on or near the Yurok Reservation, to be conducted under such
order of procedures as the Secretary determines appropriate, for the
nomination of candidates for election of members of the Interim
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Council. No person shallbe eligiblefor nomination who isnot on the
listprepared pursuant to thissection.

(3)Within 45 days after the general council meeting held pursu-

ant to paragraph (2),the Secretary shall hold an electionby secret
ballot,with absentee ballotingand write-in voting to be permitted,
to elect the five members of the Interim Council from among the
nominations submitted to him from such general council meeting.

The Secretary shall assure that notice of the time and place ofsuch
election shall be prodded to eligiblevoters at least fifteen days
before such election.

(4)The Secretary shall certifythe results of such election and, as
soon as possible,convene an organizational meeting of the newly-
elected members of the Interim Council and shall provide such

advice and assistance as may be necessary for such organization.
(5)Vacancies on the Interim Council shallbe Filed by a vote of the

remaining members.
(d) INTERIM COUNCIL; AUTHORITIES AND DISSOLUTION.---(1) The

Interim Council shall have no powers other than those given to it by
this Act.

(2) The Interim Council shall have full authority to adopt a
resolution-

(i) waiving any claim the Yurok Tribe may have against the
United States arising out of the provision of this Act, and

(ii) affirming tribal consent to the contribution of Yurok
Escrow monies to the Settlement Fund, and for their use as
payments to the Hoopa Tribe, and to individual Hoopa mem-
bers, as provided in this Act, and

(iii) to receive grants from, and enter into contracts for,
Federal programs, including those administered by the Sec-
retary and the Secretary of Health and Human Services, with
respect to Federal services and benefits for the tribe and its
members.

(3) The Interim Council shall have such other powers, authorities,
functions, and responsibilities as the Secretary may recognize,
except that any contract or legal obligation that would bind the
Yurok Tribe for a period in excess of two years from the date of the
certification of the election by the Secrdtary shall be subject to
disapproval and cancellation by the Secretary if the Secretary deter-
mines that such a contract or legal obligation is unnecessary to
improve housing conditions of members of the Yurok Tribe, or to
obtain other rights, privileges or benefits that are in the long-term
interest of the Yurok Tribe.

(4) The Interim Council shall appoint, as soon as practical, a
drafting committee which shall be responsible, in consultation with
the Interim Council, the Secretary and members of the tribe, for the
preparation of a draft constitution for submission to the Secretary
pursuant to subsection (e).

(5) The Interim Council shall be dissolved effective with the
election and installation of the initial tribe governing body elected
pursuant to the constitution adopted under subsection (e) or at the
end of two years after such installation, whichever occurs first.
(e)ORGANIZATION OF YUROK TRIBE.--Upon written request of the

Interim Council or the drafting committee and the submission of a
draft constitution as provided in paragraph (4)of subsection (d),the

Secretary shall conduct an election,pursuant to the provisions of
the Indian Reorganization Act ofJune 18, 1934 (25 U.S.C. 461 et seq.)

and rules and regulations promulgated thereunder, forthe adoption

I
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of such constitution and, working with the Interim Council, the
election of the initial tribal governing body upon the adoption of
such constitution.

SEC. 10. ECONOMIC DEVELOPMENT.

(a) PLAN FOR ECONOMIC SELF-SUFFICIENCY.--The Secretary shall-

(l) enter into negotiations with the Yurok Transition Team
and the Interim Council of the Yurok Tribe with respect to
establishing a plan for economic development for the tribe; and

(2) in accordance with this section and not later than two
years after the date of enactment of this Act, develop such a
plan.

(3) upon the approval of such plan by the Interim Council or
tribal governing body (and after consultation with the State and
local officials pursuant to subsection (b) of this section), the
Secretary shall submit such plan to the Congress.

(b) CONSULTATION WITH STATE AND LOCAL OFFICIALS REQUIRED.-

TO assure that legitimate State and local interests are not preju-
diced by the proposed economic self-sufficiency plan, the Secretary
shall notify and consult with the appropriate officials of the State
and all appropriate local governmental officials in the State. The
Secretary shall provide complete information on the proposed plan
to such officials, including the restrictions on such proposed plan
imposed by subsection (c) of this section. During any consultation by
the Secretary under this subsection, the Secretary shall provide
such information as the Secretary may possess, and shall request
comments and additional information on the extent of any State or
local service to the tribe.

(C) RESTRICTIONS TO BE CONTAINED IN PLAN.--Any plan developed
by the Secretary under subsection (a) of this section shall provide
that-

(l) any real property transferred by the tribe or any member
to the Secretary shall be taken and held in the name of the
United States for the benefit of the tribe;

(2) any real property take_i in trust by the Secretary pursuant
to such plan shall be subject to-

(A) all legal rights and interests in such land existing at
the time of the acquisition of such land by the Secretary,
including any lien, mortgage, or previously levied and
outstanding State or local tax;

(B) foreclosure or sale in accordance with the laws of the

State pursuant to the terms of any Valid obligation in

existence at the time of the acquisition of such land by the
Secretary; and

(3) any real property transferred pursuant to such plan shall
be exempt from Federal, State, and local taxation of any kind.

(d) APPENDIX TO PLAN SUBMITTED TO THE CONGRESS.--The Sec-

retary shall append to the plan submitted to the Congress under
subsection (a)ofthissectiona detailed statement--

(I) naming each individual and officialconsulted in accord-
ance with subsection (b)of thissection;

(2) summarizing the testimony received by the Secretary

pursuant to any such consultation;and
(3) including any written comments or reports submitted to

the Secretary by any party named in paragraph (I).
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SEC. 11. SPECIAL CONSIDERATIONS.

(a)F._rATEFOR SMomzms FAMILY.--The20 acre land assignment on

the Hoopa Valley Reservation made by the Hoopa Area Field Office

of the Bureau of Indian Affairs on August 25, 1947, to the Smokers
family shall continue in effectand may pass by descent or devise to

any blood relativeor relativesof one-fourth or more Indian blood of

those family members domiciled on the assignment on the date of
enactment of thisAct.

0o)RANCHERIA MERGER WITH YUROK TRIBE.--If a majority of the

adult members of any of the following Rancherias at Resighini,
Trinidad, or Big Lagoon, vote to merge with the Yurok Tribe in an

election which shall be conducted by the Secretary within ninety
days afterthe date of enactment ofthis Act, the tribesand reserva-

tions of those rancherias so voting shall be extinguished and the
lands and members of such reservations shall be part of the Yurok

Reservation with the unallotted trust land therein held in trust by
the UnitL_! States for the Yurok Tribe: Provided, however, That the
existing governing documents and the elected governing bodies of

any rancherias voting to merge shall continue in effectuntil the
electionof the Interim Council pursuant to section 9.The Secretary
shall publish in the Federal Register a notice of the effectivedate Of
the merger.

(c) PRF,SZRVATmN OF LF.ASZHOLD AND ASSmNMENT RmHTS OF

RANCHERIA RF_.SXDZNTS.--Real property on any rancheria that
merges with the Yurok Reservation pursuant to subsection (b)that

is,on the date of enactment of this Act, held by any individual
under a lease shall continue to be governed by the terms of the
lease,and any land assignment existing on the date of the enact-

ment of thisAct shall continue in effectand may pass by descent or
devise to any blood relative or relatives of Indian blood of the

assignee.

SEC. 12.KLAMATH RIVER BASIN FISHERIES TASK FORCE.

(a) IN GZNERAL.--Section 4(C) of the Act entitled "An Act to
provide for the restoration of the fishery resources in the Klarnath
River Basin, and for other purposes" (16 U.S.C. 460ss-3) is
amended-

(A) in the matter preceding paragraph (1), by striking out
"12" and inserting in lieu thereof "14"; and

(B) by inserting at the end thereof the fo)llowing new
paragraphs:

"(11) A representative of the Karuk Tribe, who shall be
appointed by the governing body of the Tribe,

"(12) A representative of the Yurok Tribe, who shall be
appointed by the Secretary until such time as the Yurok Tribe
is organized upon which time the Yurok Tribe shall appoint

such representative beginning with the first appointment ordi-
narily occurring afterthe Yurok Tribe isorganized".

(b) SPZCtAL RuLE.--The initial term of the representative
appointed pursuant to section 4(c)(11)and (12)of such Act (as added

by the amendment made by subsection (a))shall be for that time
which is the remainder of the terms of the members of the Task

Force then serving. Thereafter, the term of such representatives

shallbe as provided in section4(e)ofsuch Act.

25 USC 1300i-10.

Federal

Register,
publication.

16 USC460ss-3

note.
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25USC1300i-ll.
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PUBLIC LAW 100-580--OCT. 31, 1988

SEC. 13. TRIBAL TIMBER SALES PROCEEDS USE.

Section 7 of the Act of June 25, 1910 (36 Stat. 857; 25 U.S.C. 407) is
amended to read as follows:

"SEc. 7. Under regulations prescribed by the Secretary of the
Interior, the timber on unallotted trust land in Indian reservations
or on other land held in trust for tribes may be sold in accordance

with the principles of sustained-yield management or to convert the
land to a more desirable use. After deduction, if any, for adminis-
trative expenses under the Act of February 14, 1920 (41 Stat. 415;
25 U.S.C. 413), the proceeds of the sale shall be used--

"(1) as determined by the governing bodies of the tribes
concerned and approved by the Secretary, or

"(2) in the absence of such a governing body, as determined by
the Secretary for the tribe concerned.".

SEC. 14, LIMITATIONS OF ACTIONS; WAIVER OF CLAIMS.

(a) Any claim challenging the partition of the joint reservation
pursuant to section 2 or any other provision of this Act as having
effected a taking under the fifth amendment of the United States
Constitution or as otherwise having provided inadequate compensa-
tion shall be brought, pursuant to 28 U.S.C. 1491 or 28 U.S.C. 1505,
in the United States Claims Court.

(b)(1) Any such claim by any person or entity, other than the
Hoopa Valley Tribe or the ¥urok Tribe, shall be forever barred if
not brought within the later of 210 days from the date of the
partition of the joint reservation as provided in section 2 or 120 days
after the publication in the Federal Register of the option election
date as required by section 6(aX4).

(2) Any such claim by the Hoopa Valley Tribe shall be barred 180
days after the date of enactment of this Act or such earlier date as
may be established by the adoption of a resolution waiving such
claims pursuant to section 2(a)(2).

(3) Any such claim by the Yurok Tribe shall be barred 180 days
after the general council meeting of the Yurok Tribe as provided in
section 9 or such earlier date as may be established by the adoption
of a resolution waiving such claims as provided in section 9(dX2).

(cX1) The Secretary shall prepare and submit to the Congress a
report describing the final decision in any claim brought pursuant
to subsection (b) against the United States or its officers, agencies, or
instrumentalities. "

(2)Such report shallbe submitted no laterthan 180 days after the

entry of finaljudgment in such litigation.The report shall include
any recommendations of the Secretary for action by Congress,

including, but not limited to, any supplemental funding proposals

necessary to implement the terms of thisAct and any modifications

to the resource and management authoritiesestablishedby this Act.
Notwithstanding the provisions of 28 U.S.C. 2517, any judgment
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entered against the United Statesshall not be paid for 180 days
afterthe entry of judgment; and, ifthe Secretaryof the Interior
submits a reporttoCongresspursuant to thissection,then payment
shall be made no earlierthan 120 days aftersubmission of the
report.

Approved October 31, 1988.

LEGISLATIVE HISTORY--S. 2723 (H.R. 4469):

HOUSE REPORTS: No. 100-938, Pt. 1, accompanying H.R. 4469 (Comm. on Interior
and Insular Affairs).

SENATE REPORTS: No. 100-564 (Select Comm. on Indian Affairs).
CONGRESSIONAL RECORD, Vol. 134 Ct988):

Sept. 30, considered and passed Senate.
Oct. 3, 4, considered and passed House.
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AcT OF JUNE 25, 1910, AS AMENDED

['SEC,7. The timber on unallotted lands of any Indian reserva-

tion may be sold in accordance with the principles of sustained
yield,or in order to convert the land to a more desirable use, under

regulations to be prescribed by the Secretary of the Interior, and
the proceeds from such sales, after deductions for administrative

expenses pursuant to the Act of February 14, 1920, as amended (25
U.S.C. 413), shall be used for the benefit of Indians who are mem-

bers of the tribe or tribes concerned in such manner as he may

direct.]

SEC. 7. Under regulations prescribed by the Secreta_' of the Interi-
or, the timber on unallotted trust land in Indian reservations or on

other land held in trust for tribes may be sold in accordance with
the principles of sustained-yield management or to convert the land
to a more desirable use. After deduction, if any, for administrative
expenses under the Act of February 14, 1920 (_1 Stat. _15; 25 U.S.C.
_13), the proceeds of the sale shall be used--

(1) as determined by the governing bodies of the tribes con-
cerned and approved by the Secretary or

(2) in the absense of such a governing body as determined by
the Secretary for the tribe concerned.

!
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r_IRTY-EIGHTH CONGRESS. SEss. I. CrL 46, 47, 48. 1864:, 39

S¢c. 2. And be iifurther enacted, That the thh'ty-fifth section of tile act Construction of
act of 1863,eh.

• -_ " An ac_ for enrolling" and callln_ out t m national fo 'ces, and for 75,§ 35.
otentll_eU_eLpurposes," approved _h_areh thre'e ei,,hteen,, lmndred and and ¥ol.xli.p,7_.

slxy.three, shall not be deemed hereafter to prohibit the payment to
enlisted men employed at the military academy of the extra-duty pay
herelofbre allowed by law to enlisted men when employed at constant
labor for not less than ten days eontinuot_sly.

Ssc. 3..And be it further enacted) That fi'om and after the first day of Pay of cutlets,

July, eighteen tmndred and sixty-three, the annual pay of cadets at the and appropria--
military academy at West Point shah be the same as that allowed to tion.

midshipmen at the naval academy, and the amount necessary for that
• hereby appropriated.nUl'pOSe is Cadets tbund

r S'EC. 4..And be it further enacted, That cadets found deficient at any d'eficientatexam-
ination. IRe-

examination shall not be continued at the military academy, or be re- poate_t. Posq 9.
anoolnted except upon the recommendation of the aca&.mie board. 4GT

"'SF_C. 5..And be it further enacted, That no part of the money hereby A_propriation

aopropriated shall be applied to the support or pay of" any cadets here- toapply on!y to
after appointed not in conformity with the express provisions of law regu- c_etisntreed_.'ar'y
latlng appointments of cadets at tha_ academy.

AreRoVED, April 1, 1864.

C_xz'. XLVL --An Act to increase the Pension of the Revolutionary Pensioners now on April 1, I864.
the Roils of the Pension O_ce.

Be it enacted by the Senate and House of .Representatives of the United

States of America in Congress assembled, That there shall be paid, out Pension to era,-
of any money in the treasury not otherwise appropriated, the sum of one riving soldiers ot
hundred dollars per annum to each of the surviving soldiers of the Revolu- the Revolutiom

tion, now on the pension rolls, during their natural lives, in addition to the
pensions to which they are now entitled under former acts of Congress ;
_aid payment to date from, and commence on, the first day of January,
eighteen hundred and sixty-four, and. to cease at their death.

Apr_OVED, April 1, 1864.

Cmtz'. XLVII. --An Act rdatin9 to Acting Assistant Paymasters t'n the Navy, and regu- April 1, 18_]k
lating the Apl)oin'tment of Cadets in the N-aval Academy.

Be it enacted by the Senate and House of Representatives of the United
States of America in Gongress assembled, That whenever the President Appointment
of the United States shall nominate any'acting assistant paymaster in the of acting assist-

. ..... ant paymasters
volunteer naval service, on account of his fatthful, ddlgent, and efficient in the navy.
disclmrge of duty in the volunti_er service, to be an assistant paymaster
in the navy, it shall be no objection to his appointment and confirmation
that he is over twenty-six years of age : Provided, That he be not over Age.

thirty years of age: And lrrovlded, further, That.the number of pay- _lumb_r.
masters and: assistant paymasters, as authorized by law, be not increased
thereby. "-

Sac. 2. And be _t further enacted, That the students of the naval Age of stu-
academy, when examined for admission thereto, shall be between the dents at aav_
ages of fourteen and eighteen years.:, academy.

APPROVED, April 1, 1864.

C_x_. XLVIIL --An Act to pr_i& for the better Organizatloa of [ndlaa Affairs in April 8, 1884.
Calif_'nla.

J_e 1865, oh. 122.
it enacted bY the Senate and Hesse of t_epresen_ati_s of the Unded pea, p. 538.

State_ of America in Gongrest assembled, That, from and after the first Cal_rnla t*
da of A rd an an constltuteon6 In-_ Y p ', no Domini eighteen hundred d sixty-four, the state of .. '
Ca!ifornia shall, for Indian purposes, constitute one superintendency, for _anne_'q_riatsn"
watch there shall be appointed by the President of the United States, by - "
and with the advice and consent of the Senate, a superintendent of Indian
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THIRTY-EIGHTH CONGRESS. Szss. I. Cm 48. 1864.

affairs for said superintendeney_ at a salary of three thousand six huu.
dred dollars per annum, who shall reside at a point within _id state, to
be selected by tile Secretary of the Interior, and who, upon executing a
bond, upon such terms and such sum as may be prescribed by the Seere.
tary of the Interior', and taking the usual oath of office, shall have under
his control and management, in like manner and subject to like rules and
regulations as are prescribed for superintendents of other superlutenden.
eies, tile Indians and Indian reservations that are or may hereafter be

established in said _ate: Provided, That tile superintendent shaU he
Clerk, salary, authorized to appoint a clerk, at a compensation not to exceed eighteen

hundred dollars per annum.
SEe. 2. _4nd be it further enacted, That there shall be set apart by the

Indian reaerva- :President, and at his discretion, not exceeding four tracts of land, withinlions in Calitbr-
nia. the limits of said state, to be retained by the United States for the pur-

poses of Indian reservations, which shall be of suitable extent for the
Location. accommodation of the Indians of said state, and shall be located as remo_o

from white settlements as may be found practicable, having due regard to
ProviJo. their adaptation to the purposes for which they are intetlded: Provldea_

That at least one of said tracts shall be located in what has heretotbre

been known as the northern district : And provfded, further, That it' it
shall be found impracticable to establish the reservations herein eontem-

Improvements plated without embracing improvements made within their limits by white
in such locations persons lawfully there, the Secretary of the Interior fs hereby authorized
to be purchased,
after report to and empowered to contract for the purchase" of such improvements, at a
Congress. price not exceeding a fair valuation thereof, t9 be made under his direc-

tion. But no such contract shall he valid, nor any money paid thereon,
until, upon a report of said contract and of said valuation to Congress, the
same shall be approved and the money appropriated by law for that pu:':

Tracts may or pose : Andprovlded, further, That said tracts to be set apart as aforesaid
maynot inct_de may, or may not, as in the discretion of the President may be deemed for
present reserva-
tions, the best interests of the Indians to be provided for, include any of the

Indian reservations heretofore set apart in said state, and that in case any
such reservation is so included, the same may be enlarged to such an
extent as in the opinion of the President may be necessary, in order to

its complete adaptation to the purposes for which it is intended.
SEc. 3. And be it further enacted, That the several Indian reservations

Reservations in California which shall not be retained for the purposes of Indian reset.
not retained to be rations under the provisions of.the preceding section of this act, shall, by
surveyedand
offeredforsale. the commissioner of the general land-office,under the directionof the

Secretaryof the Interior,be surveyed intolotsor parcelsofsuitablesize,

and a._far as practicableinconformity to the surveys of the publiclands,

which said lots shall, under his direction, be appraised by disinterested
persons at their cash value, and shall thereupon, after due advertisement,
as now provided by law in case of o_q_er public lands, be offered for mlo
at public outcry, and thence afterward shall be held subject to sale at prb
vate entry, according to. such regulatious as the Secretary of the Interior.

Miaimumprlce. may prescribe : Prot, ldsd, That no lot shall be disposed of at less than the
apprai'_si value, nor at less than one dollar and. twentyqive vents i__.

Sale, how cod-acre: .And provided, further_ That said sale shall be conducted by the
4acted. register and receiver of the land.office in tim district iu which _uch reser-

vation or reservations may be situated, in accordance with the instructions +

of the department regulating the sale of public lands.
Szc. 4. And be it further enaeted_. That the President of the United.'

_ f_ _aelx States be, and he is hereby, authorized, by and wLth the advice and con-,
Inmervatioa. _,eat of the Senate, to appoiat an Indian agent for oach of the reservations

. _;hlch shall be established under the provisions of this ac% which said

Residence, d_ agent shall reside upon the reservation for which he shall be appointedt-
and shall discharge all the duties now or herexfter to be required, of

Indian agents by law, or by rules and regulations adopted, or to b#
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adopted, for the regulation of the Indian service, so far as Ihe same may
be aPP licable. Each of the agents appointed as aforesaid shall, before
entering upon the d'uties of his office, give bond in such penalties and with
.qleh conditions and such security as the President, or Secretary of the
Ioterior may r,_quire, and shall hold his office for the term of four years,
unless sooner removed by the President, and shall receive an annual
_alary at tim rate of eighteen hundred dollars.

Svc. 5. And be it further enacted, That there may be appointed, in the
Phvsieian,

manner prescribed by law, for each of said reservations, it" in the opinion blaclfsmith,

of the Secretary of the Interior the wel/kre of said Indians shall require farmer, earpen-
it, one physician, one blacksmith, one assistant blacksmith, one farmer, ter, &c.

Pay.
and one carpenter, who shall each receive compensation at rates to be
determined by the Secretary of the Interior, not exceeding fihy dollars

per month.
Src. 6. And be it further enacted, That hereafter, when it shall become

t_ecessary to survey any Indian or other reservations, or any lands, tim
.,ame shall be sm'veyed under the direction and control of the gener'.d
land-office, and as nearly as may be in conformity to the rules and

regulations unde_ which other public lands are surveyed.
Sec. 7. And be :'tfurlher enacted, That all Indian agents shall reside

at their respective agencies, and shall in nO case be permitted to visit the
city of Washington except when ordered to do so by the commissioner of
Indian affairs. And it is hereby made the duty of the said commis-
sioner to report all cases of the violation of this section to the President,
with the request that the agents disregarding the provisions herein con-
tained be at once removed ti'om office.

S_.c. 8. And be it further enacted, That` all acts or parts of acts in con- Repealing
ttict with the provisions of this act, be, and the same are hereby, repealed ; clause.
and all offices and employments connected with Indian affairs in Califor- O_ee.,,, &%
nia not provided tbr in this act be, and the same are hereby, abolished, abo|iahecL

AePaovrn, April 8, 1864.

CnxP. XLIX. -- An Act to incorlxrrate the U'nion Gaslight Compare 9 of t_¢ District of
Colundn'a.

Be it enacted @ t_e Senate and gouse of Represvutallves of the United

States of America in Congress assembled, That Sayles J. Bowea, Wil-
liar, Elmer, William Bates, Robert` W. Milhaak, Andrew M. Kinney,
William H. Baldwin, Z. D. Gilman, D. C. Forney, S. P. Brown, John
Green, and GamaLiel Gay, and their associate_ and assigns, be, and they
are hereby, created a body corporatg under the name of "The Union
Gas-light Company of the District of Columbia," with authority to mann-

facture and sell gas, to be made of coal, zinc, oiL, tar, pitch, peat, turpen.
tins, or other material, and to be used in lighting the city of Washin_on
and the streets thereof, and any buildings, manufaetorieQ, or houses therein

situated, and to lay mains and pipes for the purpose of conducting gas in
any of the avenues, streets, lanes, or alleys of the said city : Provided,
however, That the said company shall so conduct the manufacture, and
lay said mains and pipes, as not to create a nuisaae_ or injure either

private or publie property : Andprovlitsd, furl!art, That the said mains
and pipes shall be hid subject to such conditions and ia ¢amplianee with
such regulations as may be pre.._ribed by the municipal authoritiesof th6
6ty of Washington ; and the right to erect and establish any buildings,

apparatus, or machinery for the manufacture of gas, .shall be subject to
such regulations and raatrictioas as may be from time to tlma prasexibed
by the said municipal authorities of Washington..

co_S_C; 2. And be it furthsr enacted, That the capital stock of the said
mpany snMl not be less than five hundred thousand, nor more than

one million dollars, and that the said stock shall-be divi,bd into shares of

0as hundred dollars each, and shall be deemed personal property' and
4,"

Bond of agents.

Term of office,
salary.

Reservatloa$ t
how to be aar-

veyed.

Indian agents
to reside wheroi
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April 8, 1884.
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