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UNITED STATES DISTRICT COURT FOR
THE WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION
_________________________________________________________________

RICHARD GEROUX,
   Plaintiff,

v.                               Case No. 2:08-CV-184
     Hon. R. Allan Edgar 

ASSURANT, INC.,
UNION SECURITY INSURANCE COMPANY,
        Defendants.
_________________________________________________________________

BRIEF IN OPPOSITION TO DEFENDANTS’ 
MOTION TO RECONSIDER

Oral argument requested
_________________________________________________________________

I. INTRODUCTION

Defendant Union Security Insurance Company has moved this

Court for reconsideration of its November 23, 2009 order remanding

the above titled action to the Keweenaw Bay Indian Community (KBIC)

Tribal Court. On February 3, 2010 this Court issued an order

pursuant to Local Rule 7.4(b) directing Plaintiff Richard Geroux to

file a response to Defendant’s motion. Plaintiff is grateful for

the opportunity to respond, and this brief is filed pursuant to the

Court’s February 3, 2010 Order.

Defendant makes many bald assertions in its memorandum which

are unsupported by the record. For example, Defendant states that

neither Plaintiff nor this Court “is asserting that there are any

questions of tribal law at issue in this case.” Defendant also
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See, e.g., Docket #1, Attachment 1, Exhibit A; Docket #8,1

p.5; Docket #13, p. 2; Docket #15, p.7, 9-10; Docket #29, pp. 1,
13, 19-20.
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states that until his final brief, Plaintiff admitted that the

Employee Retirement Income Security Act (ERISA) would apply to his

claims. [Doc. 58, pp. 4, 5.] Plaintiff certainly disagrees with

these statements, that is why the Complaint (which is silent as to

ERISA and only asserts claims under tribal law) was filed in the

KBIC Tribal Court in the first place. Further, Plaintiff has

asserted in virtually every substantive pleading filed with this

Court that tribal law governs this controversy, not ERISA or any

other federal law.  Plaintiff did assume arguendo that ERISA1

applied, but only to make the point that regardless of ERISA’s

applicability, 28 U.S.C. §1441 does not give this Court

jurisdiction to remove a case from tribal court. [Docket #8, p. 2-

3.]. That hypothetical hardly constitutes an admission. Hopefully

in the future Defendant will stick to the record and refrain from

recasting Plaintiff’s arguments to fit its own theory of the case.

In an October 14, 2008 Memorandum and Order this Court set

forth two essential considerations for deciding whether to remand

this matter: (1) whether removal was improper because the removal

statute relied on by the Defendant, 28 U.S.C. §1441, allegedly does

not apply to tribal courts, which in turn raises the question of

whether plaintiff’s claims are ERISA claims in the first place, and

(2) provided this Court does have jurisdiction, should it
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As discussed below, even were this evidence were timely2

filed it certainly cannot support the interpretation attributed
it by Defendant. 
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nonetheless remand this matter to the tribal court under the tribal

exhaustion doctrine. [Docket #20, p.6.] 

In its November 23, 2009 Order this Court noted that the party

seeking removal bears the burden of proving federal jurisdiction

and that all doubts should be resolved in favor of remand. [Docket

#55, pp. 5-6.] Defendant had nearly a full year to conduct

jurisdictional discovery and failed to produce one bit of new

evidence in support of its improvident removal of this action from

the KBIC Tribal Court. Now Defendants present untimely evidence2

which was readily available previously and ask that this Court

reconsider its well reasoned opinion. As more fully discussed

below, Defendant has failed to carry the burden necessary to

support the removal of this action and accordingly this case should

be remanded to the Tribal Court for further proceedings.

II. ARGUMENT

A. STANDARD

Motions to reconsider are not recognized by the Federal Rules

of Civil Procedure. Thus, if timely filed, a motion to reconsider

is generally treated as a motion to alter or amend judgment under

Fed. R. Civ. P. 59(e):
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Motions to alter or amend judgments may be granted if there is
a clear error of law ... newly discovered evidence ... an
intervening change in controlling law ... or to prevent
manifest injustice ... to constitute “newly discovered
evidence” the evidence must have been previously unavailable.

Gencorp, Inc. v. American Intl Underwriters, 178 F. 3d 804, 834 (6th

Cir. 1999)(citations omitted). Whether to grant or deny such a

motion is within the discretion of the district court. Id.

To prevail on a motion for reconsideration, the movant must
“not only demonstrate a palpable defect by which the Court and
the parties have been misled” , but [must] also show that a
different disposition of the case must result from a
correction thereof.” LCivR 7.4(a). Moreover, a motion for
reconsideration may not be used to raise issues that could
have been raised in the previous motion or to introduce
evidence that could have been proffered during the pendency of
a summary judgment motion.

Aero-Motive Co. v. Great Am. Ins., 302 F. Supp. 738, 740 (W.D.

Mich. 2003). “Reconsideration of a court’s previous decision is an

‘extraordinary remedy to be employed sparingly in the interests of

finality and conservation of scare judicial resources’”. Global

View Ltd. Venture Capital v. Great Cent. Basin Expl..., 288 F.

Supp. 2d 482, 483 (S.D. N.Y. 2003).

Defendant’s motion fails in all respects to meet these

rigorous standards. Defendant assumes ERISA’s applicability based

on a rehash of its previous arguments and presents evidence which

could have and should have been presented before. Accordingly

Defendant’s motion to reconsider should be denied.
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Defendant presents for the first time “additional” facts it3

claims require a different disposition. Presumably this is a
newly discovered evidence argument. Defendant also claims there
is a “palpable legal defect in the analysis of federal question
jurisdiction”.  Presumably this is a clear error argument.
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B. DEFENDANT’S MOTION FAILS TO PRESENT NEW EVIDENCE OR TO
DEMONSTRATE CLEAR ERROR WHICH WOULD COMPEL A DIFFERENT RESULT.

Defendant Union Insurance appears to be arguing  that this3

Court should reconsider its previous decision because of newly

discovered evidence, and because this court committed a clear error

of law when it determined that Defendant had not met its burden of

proving jurisdiction in this Court. Plaintiff will address each of

these arguments below.

1. Defendant Relies On Evidence Which Was Readily
Available To Defendant Previously And Should Not Be
Presented For The First Time In A Motion To Reconsider.
However, Even Considering The Evidence On Its Own Merits
Reveals That It Simply Cannot Support The Interpretation
Assigned It By Defendant.

a. Defendant’s motion presents evidence which was
previously available and therefore cannot be deemed
newly discovered evidence.

Defendant for the first time advances six “additional

jurisdictional facts from the administrative record” to bolster its

newly discovered evidence ground for reconsideration. [Doc. 58 p.

2.] It is clear that each and every one of these “additional facts”

is drawn from an “administrative record” which is particularly

within the control of the Defendant. Accordingly this evidence was

available to Defendant from the inception of this litigation and
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Unfortunately, it also highlights Defendant’s palpable4

ignorance of, and disdain for, tribal people and tribal
institutions.

How could these “additional” facts be disputed when they5

are presented to Plaintiff for the first time in Defendant’s
motion to reconsider?
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should not be advanced for the first time in its motion to

reconsider. Gencorp, supra, 178 F. 3d at 834, Aero-Motive, supra,

302 F. Supp. at 740.

b. Defendant completely misconstrues the meaning
and import of the new evidence it asks this Court
to consider.

Assuming arguendo that these “additional” facts are properly

before the Court, Defendant has wildly misconstrued their meaning

and import. Most of Defendant’s additional facts derive from a

Claim Investigation Report (CIR) attached to Defendant’s memorandum

as Exhibit A-2. [Doc. 58-3.] Defendant’s interpretation of that CIR

is almost laughable.  Defendant seizes on certain statements in the4

CIR to conclude that it is undisputed  that KBIC operated a5

“travel” center and a housing “center” at the time Plaintiff was

injured. As discussed below, KBIC does not and never did have a

“travel” center, what it did have, and still does have, is a

“tribal” center which is an administrative building containing its

governmental agencies and offices. Further, the housing “center”

referred to in the CIR is in fact a public housing “authority”

created by the KBIC tribal government and funded, then and now, by

the United States Department of Housing and Urban Development.
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Mrs. LaFernier is one of the six affiants referred to6

above. Notwithstanding Defendant’s contemptuous dismissal of Mrs.
LaFernier’s first affidavit, she is a highly respected and
trusted member of both the Indian and non-Indian Communities in
Baraga County Michigan.
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Plaintiff has previously filed six affidavits in which the

affiants expressly acknowledged their exposure to penalties of

perjury for false statements. [Doc. 29-2 - 29-7.] These affidavits

accurately describe the KBIC tribal government in the late 1970's

and early 1980's as being almost exclusively dependent on federal

grants and programs, and as being in a constant state of financial

crisis. None of the affiants mentions a “travel” center for the

simple reason that no “travel” center ever existed. 

An additional affidavit from Susan LaFernier  is attached to6

this brief as Exhibit 1. Mrs. LaFernier is a Native American, a KBIC

tribal member, a member of the KBIC Tribal Council and a long time

employee of KBIC. Not only does she state unequivocally and under

penalty of perjury that KBIC has never had a “travel” center, she

also states that she has heard other non-Indians make precisely the

same mistake of calling the KBIC tribal center a travel center.

Defendant would have this Court disregard these affidavits in favor

of a CIR which is not only contradicted by the sworn testimony of

six residents of the L’Anse Federal Indian Reservation, but which,

as shown below, is utterly unreliable on its face.

Defendant points to Section II.B. of the CIR which refers to

Plaintiff as working at the “Keweenaw Bay Travel Center”. [Doc. 58-
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“Indian country” is not a quaint anachronism, it is a legal7

term of art defined at 18 U.S.C. §1151.
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3, p. 2.] It is obvious to anyone familiar with Indian country7

that this CIR reference is undoubtedly a confused translation of

Plaintiff’s report that he worked at the TRIBAL CENTER. Indeed, the

very next sentence of the CIR makes the confounding statement that

the Plaintiff was responsible for “maintaining the travel centers

Indian residence and administration buildings.” [Doc. 58-3, p. 2.]

As if that were not enough to convince one that the CIR is confused

about all things tribal, it goes on to state on the very next page

(Section II.F.) that Plaintiff was unable to handle the physical

work involved in the “position he formerly had with Leweenaw Travel

Base Center.” [Doc. 58-3, p. 3 (emphasis added.]

Obviously, the drafter of the CIR simply failed to grasp the

tribal nature of the Plaintiff’s employment and employer. Not once

does the CIR mention the indisputable fact that Plaintiff’s

employer KBIC was a federally recognized Indian tribe, or that

Plaintiff’s employment and injuries occurred on a federal Indian

reservation, or that Plaintiff himself is a Native American Indian

living on an Indian reservation (indeed, it mentions the word

“Indian” precisely once). These omissions speak louder that the

CIR’s comical inability to so much as state Plaintiff’s employer’s

name with any accuracy or consistency. This document can hardly be

said to prove, or even to suggest, that Plaintiff’s employment and

Case 2:08-cv-00184-RAED     Document 60      Filed 02/24/2010     Page 8 of 13



Given the evident confusion in the CIR it is doubtful that8

the drafter would have even attempted to include Plaintiff’s more
traditional/ceremonial responsibilities in the report. However,
the drafter does state that “his daily duties were quite varied”
[Doc. 58-3, p. 2.] which may be as close as he or she could get
to describing such duties.
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employer were not tribal in nature.8

Not only is the CIR contradicted by its own internal

shortcomings and the sworn affidavits provided to this Court, it is

also belied by the other exhibits supplied by Defendant itself.

Exhibit A-2 appears to be pages from a Claim Statement filled out

by Plaintiff and by his employer. On those pages he explicitly

states no less than six times that he worked at the tribal center

when he sustained his injuries. [Doc. 58-4, pp. 2-4, 6 (emphasis

added).] The same exhibit contains pages that appear to be filled

out by Myrtle Tolonen on behalf of his employer, KBIC. Ms. Tolonen

twice indicates that Plaintiff worked at the “Keweenaw Bay Tribal

Center”. [Doc. 58-4, pp. 5, 7 (emphasis added).] Exhibit A-4

appears to be another Claim Statement filled out by Plaintiff and

his employer. On this Claim Statement Plaintiff again states he

worked at the “Keweenaw Bay Tribal Center”. [Doc. 58-6, p. 2

(emphasis added).] The second page of the Claim Statement appears

to be filled out by John Tembruell on behalf of KBIC and lists the

Keweenaw Bay Indian Community as Plaintiff’s employer. [Doc. 58-6,

p. 3.]

Exhibit A-3 further supports Plaintiff’s claim that he was
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working for tribal governmental entities when injured. A-3 appears

to contain a handwritten note from Plaintiff in which he asserts

that “I was paid out of 2 different accounts because my job

intailed working in all maintenance for the indian community”, a

clear reference to the Keweenaw Bay indian Community. Included with

this note are two W-2 forms, one from the Keweenaw Bay Indian

Community. [Doc. 58-6 (emphasis added).] It simply cannot be denied

that KBIC is, and was, a federally recognized Indian tribal

government. See, e.g. Keweenaw Bay Indian Community v. Naftaly, 452

F.3d 514 (6  Cir. 2006), cert. denied, Naftaly v. KBIC, 127 S.Ct.th

680, L.Ed 2d 516 (2006).

The W-2 from the Ojibwa Housing Authority also belies

Defendant’s assertion that Plaintiff was employed by a commercial

proprietary housing “center”. Indeed, this Court can take judicial

notice of the fact that the Ojibwa Housing Authority (OHA) is, and

was, a non-profit public housing “authority” created by the KBIC

tribal government and financially supported by the U.S. Department

of Housing and Urban Development (HUD). See, e.g., Federal Register

Volume 74, No. 206, October 27, 2009 [74 FR 55250]. OHA was created

and exists for the sole purpose of providing safe, affordable

housing to low-income tribal members residing on the L’Anse Federal

Indian Reservation. A copy of the KBIC HUD-approved ordinance which

created the OHA is attached to Susan LaFernier’s Affidavit, which

is appended hereto. See, Exhibit 1.
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Defendant has continually made arguments assuming that this9

is an ERISA matter. For some reason Defendant seems incapable of
grasping the fact that there is a legitimate question about the
applicability of ERISA to the facts of this case. 
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When declaring the need for the OHA, the KBIC Tribal Council

stated: 

That the providing of decent, safe and sanitary dwelling
accommodations for persons of low income are public uses and
purposes for which money may be spent and private property
acquired and are governmental functions of Tribal concern.

See, Exhibit 1, Attachment, p. 2, Article I, ¶4. Further, the OHA

is explicitly prohibited from constructing or operating any project

for a profit. See, Exhibit 1, Attachment, p. 14, Article VII, ¶5.

Obviously, neither the Defendant nor this Court should use

Defendant’s “additional jurisdictional facts” to conclude that the

operation of a tribal center or a public housing authority are non-

governmental, proprietary functions. Indeed those facts compel the

opposite conclusion and are perhaps the best proof to date that the

Court was correct in concluding that the KBIC Tribal Court “may be

in a better position to determine the murky, distant facts in this

matter”.

2. This Court’s Analysis Of The Prerequisites To
Exercising Removal Jurisdiction Were Correct And Do
Not Require Reconsideration. 

Defendant efforts to demonstrate that there was a “palpable

legal defect in the analysis of federal question jurisdiction” are

essentially a rehashing of arguments already made to this Court

about exclusive federal jurisdiction over ERISA claims.  However,9
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Boy’s Markets, supra, discussed the importance of having10

federal questions defined by federal courts. National Farmers
Union, supra, which also involved federal question jurisdiction,
discussed the importance of allowing tribal courts the first
opportunity to determine their own jurisdiction. National Farmers
Union, supra, 471 U.S. at 855-856.
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Defendant’s rehash barely addresses either of this Court’s two

essential concerns raised in both the October 14, 2008 Order or the

November 23, 2009 Order and utterly ignores the tribal exhaustion

doctrine.

Defendant does cite two cases in its memorandum which were not

cited before, Boy’s Markets, Inc. v. Retail Clerks Union, Local

770, 398 U.S. 235, 90 S. Ct. 1583 (1970) and Salei v. Boardwalk

Regency Corporation, 913 F. Supp. 993 (E.D. Mich. 1996)(which cites

Boy’s Markets, supra). Boy’s Markets, supra, was decided long

before the Supreme Court announced the tribal exhaustion rule in

National Farmers Union Ins. Co. v. Crow Tribe, 471 U.S. 845 (1985).

Thus, presumably, the Supreme Court was well aware of the federal

interests involved in Boy’s Markets, supra, when it discussed the

other significant federal interests involved in National Farmers

Union, supra.  For that reason, Defendant’s newly cited cases10

cannot be considered a change in intervening law and are therefore

not grounds for reconsideration. Gencorp, Inc., supra, 178 F. 3d at

834. 

Further, simply rehashing arguments that were previously

submitted to the Court, or could have previously been submitted, is
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simply not proper grounds for reconsideration. Sault Ste. Marie

Tribe of Chippewa Indians v. Engler, 146 F. 3d 367, 374 (6  Cir.th

1998), Aero-Motive, supra, 302 F. Supp. at 740. Similarly,

Defendant’s “clear error” arguments have not demonstrated that this

Court’s analysis of the jurisdictional prerequisite to removal was

anything other than correct. Accordingly, this matter should be

remanded to the KBIC Tribal Court as previously ordered.

III. CONCLUSION

Defendant has not demonstrated any clear error of law in this

Court’s November 23, 2009 Order remanding this matter to the KBIC

Tribal Court. Further, Defendant’s reliance on the “additional”

evidence presented for the first time in its motion to reconsider

is not newly discovered at all and is wildly misinterpreted in any

event. Nor has Defendant met any of the other standards for

granting a motion for reconsideration. For all these reasons this

matter should be remanded to the KBIC Tribal Court where it

belongs. 

Respectfully submitted:

Date: February 24, 2010 s/JOSEPH P. O’LEARY (P43349)
419 U.S. 41 North
P.O. Box 759
Baraga, MI 49908
(906) 201-1144
ATTORNEY FOR PLAINTIFF
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