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JON M. SANDS
Federal Public Defender, District of Arizona

DANIEL L. KAPLAN, AZ Bar #021158 
Assistant Federal Public Defender
KEITH J. HILZENDEGER, AZ Bar #023685
Research & Writing Specialist
850 West Adams Street, Suite 201
Phoenix, Arizona 85007
Telephone: (602) 382-2767
Fax: (602) 382-2800
dan_kaplan@fd.org 
keith_hilzendeger@fd.org 
Attorneys for Petitioner

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

Ramiro Bustamante,

                 Petitioner,

vs.

Michael Valenzuela et al.,

                 Respondents.

No. CIV 09-08192-PCT-ROS (MHB)

PETITIONER’S RESPONSE TO
RESPONDENT’S MOTION FOR

SUMMARY JUDGMENT

-and-

CROSS-MOTION FOR
SUMMARY JUDGMENT

Petitioner Ramiro Bustamante, by and through undersigned appointed

counsel, hereby submits this consolidated Response to Respondent Valenzuela’s

Motion for Summary Judgment and Cross-Motion for Summary Judgment.  Mr.

Bustamante is filing herewith his Controverting Statement of Facts in Support of

Petitioner’s Response to Motion for Summary Judgment and Statement of Facts in

Support of Petitioner’s Cross-Motion for Summary Judgment.  Mr. Bustamante

respectfully requests that the Court grant his cross-motion for summary judgment;

but if the Court should disagree with the position taken in his motion, Mr.

Bustamante asks that the Court grant Respondent’s motion for summary judgment

and enter judgment against him, in order to facilitate a timely appeal.
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MEMORANDUM OF POINTS AND AUTHORITIES

Mr. Bustamante is before the Court on a petition for a writ of habeas corpus

to secure his release from illegal confinement by an order of a court of the Pascua

Yaqui Tribe (“the Tribe”), of which he is a member.  The sole ground for relief he

has asserted is that the eighteen-month sentence imposed by the Tribal court

violates the limit on tribal sentencing authority imposed by the Indian Civil Rights

Act, 25 U.S.C. § 1302(7), because it exceeds one year of incarceration in respect

to a single criminal transaction.  He has exhausted his remedies in the tribal courts,

and now seeks relief from this Court.

Summary judgment is appropriate when there are no genuine issues of

material fact and the moving party is entitled to judgment as a matter of law.  Fed.

R. Civ. P. 56(c)(2).  The parties do not dispute the fact that the tribal court

imposed an eighteen-month sentence in Mr. Bustamante’s case, or that the Tribe’s

court of appeals has ruled on the merits of the claim on which Mr. Bustamante is

seeking relief before this Court.  Because all that remains for this Court to decide

are two questions of law, this case is ripe for resolution on summary judgment.

A. Mr. Bustamante’s Claim is Exhausted Because he Presented it to the
Tribe’s Highest Court and that Court Rejected it as “Frivolous” in
Light of its Binding Precedent.

Mr. Valenzuela contends that Mr. Bustamante has not yet exhausted his

Tribal court remedies because he could seek a writ of habeas corpus from the

Tribe’s Court of Appeals.  Respondent Valenzuela’s Memorandum of Law in

Support of Motion for Summary Judgment (Dkt. #27) (“MSJ Mem.”) at 5-8.  But

the “tribal exhaustion doctrine” does not require Mr. Bustamante to engage in this

patently futile exercise.  The Tribe’s highest court has already definitively Mr.

Bustamante’s claim, labeling his appeal “frivolous” because that court had rejected

the same claim in the case of Pascua Yaqui Tribe v. Beatrice Miranda, No.

CA-08-015 (Pascua Yaqui Tribe Court of Appeals).  Respondent Valenzuela’s
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Statement of Facts in Support of Motion for Summary Judgment (Dkt. #28)

(“SOF”) ¶¶ 14-16; Controverting Statement of Facts in Support of Petitioner’s

Response to Motion for Summary Judgment and Statement of Facts in Support of

Petitioner’s Cross-Motion for Summary Judgment (filed herewith) (“CSOF”)

¶¶ 14-16, 26-27.

The Miranda decision was designated an “Opinion,” signifying under Rule

22 of the Pascua Yaqui Tribe Rules of Appellate Procedure that it was

precedential.  CSOF ¶ 28.  Indeed, Mr. Valenzuela himself cites the Miranda

decision as authoritative.  MSJ Mem. at 8.  No provision of the Pascua Yaqui

Tribe Rules of Appellate Procedure specifies that a decision of the Pascua Yaqui

Tribe Court of Appeals that is expressly designated a precedential “Opinion” may,

despite Rule 22, be treated as non-precedential by a panel of that court in a

subsequent habeas corpus case because it was issued by a single justice.  Id.  It is

thus clear that the outcome of a habeas corpus case once again presenting the same

claim raised here to the Pascua Yaqui Court of Appeals would be the same as the

outcome of Mr. Bustamante’s appeal, regardless of whether the habeas case went

before a single justice or a “full panel” of the Court of Appeals (MSJ Mem. at 6,

7).  And it is well established, with respect to both tribal and general exhaustion

principles, that further exhaustion is not required in situations like this, where the

pertinent decisionmaking body has already definitively rejected a habeas

petitioner’s claim.

The tribal exhaustion doctrine is not enshrined in any statute or rule, but has

developed as a matter of federal-tribal comity.  United States ex rel. Cobell v.

Cobell, 503 F.2d 790, 793 (9th Cir. 1974).  It is “not an inflexible requirement,”

but instead turns on a case-specific balancing of the “need to preserve the cultural

identity of the tribe by strengthening the authority of the tribal courts, against the

need to immediately adjudicate alleged deprivations of individual rights.”  Id.

(internal quotation marks omitted).
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In Cobell, the Ninth Circuit applied this balancing analysis to a case

involving two enrolled members of the Blackfeet Tribe who were engaged in a

dispute over the custody of their children.  Id. at 791.  The father had obtained a

state-court order awarding him temporary custody.  Id. at 791-92.  But then the

tribal court issued an order enjoining the children’s removal from the Blackfeet

Reservation, within which their mother’s home was located.  Id.  The father filed a

petition for a writ of habeas corpus in federal district court, seeking the release of

his children.  Id.  The tribe argued that the father’s habeas petition was premature,

because he had failed to exhaust the tribal remedies of requesting a hearing before

the tribal judge who issued the order, or appealing the order to a “special tribal

appellate court.”  Id. at 793.

Rejecting the tribe’s exhaustion argument, the Ninth Circuit noted that the

tribal court’s order “spoke with a tone of finality,” and that the tribal judge who

issued the order had testified that “only a federal court order would cause him to

rescind the action.”  Id. at 794.  In light of these circumstances, the Ninth Circuit

agreed with the following observations of the district court:  “‘That remedies are

available in theory, but not in fact, is not synonymous with failure to exhaust

remedies.  That ineffective and meaningless procedures were available to

petitioner does not preclude his seeking a writ of habeas corpus.’”  Id. (quoting

district court decision).  

The same reasoning applies here.  To the extent that a habeas petition in the

Tribal court of appeals may be available to Mr. Bustamante, it would be an

“ineffective and meaningless” procedure, because that court has already declared

his attempt to seek relief on that claim “frivolous.”  SOF ¶¶ 14-16; CSOF ¶¶ 14-

16, 26-27.  The principles of comity that underlie the tribal exhaustion doctrine do

not require individuals to waste their time pursuing such meaningless procedures

before seeking federal habeas corpus relief.  Cobell, 503 F.2d at 794.  Indeed, the

tribal-exhaustion balancing analysis weighs particularly strongly in favor of the

immediate resolution of an individual’s federal habeas petition in a case such as
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this one, because Mr. Bustamante’s challenged sentence will be completed less

than ten months from today.  SOF ¶ 13; CSOF ¶ 13.  If Mr. Bustamante were

required to pursue a tribal habeas remedy, he would likely come near or reach the

end of his sentence before he could even begin the process of pursuing habeas

relief in this Court.  The “need to immediately adjudicate alleged deprivations of

individual rights” (Cobell, 503 F.2d at 793) carries particular weight in a situation

like this, where “justice delayed is justice denied.”  Johnson v. Rogers, 917 F.2d

1283, 1285 (10th Cir. 1990).

Ninth Circuit precedent further establishes that the tribal exhaustion

requirement’s purpose is satisfied when the tribal courts have been given a “full

opportunity to examine” the legal issue in question by means of a direct appeal in

the tribal court system.  Means v. N. Cheyenne Tribal Ct., 154 F.3d 941, 949 (9th

Cir. 1998), overruled in part on other grounds by United States v. Enas, 255 F.3d

662 (9th Cir. 2001) (en banc).  The tribal exhaustion requirement’s purpose is “to

further the congressional goals of preserving and strengthening native American

cultures by insuring that tribal institutions are not denied the opportunity to

resolve tribal disputes or to make tribal policy.”  St. Marks v. Chippewa-Cree

Tribe of Rocky Boy Reservation, 545 F.2d 1188, 1189 (9th Cir. 1976).  Because a

direct appeal through the tribe’s appellate system affords the tribe a “full

opportunity” to address the issues contained in a subsequent federal habeas

petition, nothing more is required.  Means, 154 F.3d at 949; see also St. Marks,

545 F.2d at 1189-90 (purposes of tribal exhaustion doctrine satisfied where tribal

court ruled on claim paralleling claim raised in federal habeas petition).  Mr.

Bustamante has already complete a direct appeal through the Tribe’s entire

appellate system, and nothing more is required here.

These same principles apply outside of the tribal exhaustion context. 

Indeed, no exhaustion doctrine known to federal law requires a claimant seeking

federal habeas relief to first repeatedly press his claims in a forum that has already

conclusively rejected them.
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A state prisoner proceeding under 28 U.S.C. § 2254 is not required to seek

collateral relief in state court in order to exhaust a claim already rejected by the

state’s highest court on direct appeal.  The Supreme Court has noted that it would

be inconsistent with the exhaustion doctrine’s “underlying principles of comity[]

to mandate recourse to state collateral review whose results have effectively been

predetermined” by an adverse ruling in the petitioner’s direct appeal.  Castille v.

Peoples, 489 U.S. 346, 349 (1989).  Nor is a petitioner seeking to challenge an

administrative agency’s action that is governed by the agency’s official policy

required to seek multiple agency rulings before filing a federal habeas petition,

where the agency’s further rulings would “almost certainly” adhere to the agency’s

policy.  Fraley v. United States Bureau of Prisons, 1 F.3d 924, 925 (9th Cir.

1993); see also El Rescate Legal Servs. v. Executive Office of Immigration Review,

959 F.2d 742, 747-48 (9th Cir. 1991) (when Board of Immigration Appeals has

“announced and reaffirmed” its policy on matter addressed by potential habeas

claim, persons aggrieved by policy need not seek relief in immigration courts as a

precursor to a federal habeas petition).  

These cases reflect the same common-sense principle that governs in the

tribal exhaustion context:  Pointless efforts to seek relief from tribunals that have

already determined to deny relief need not be “exhausted” before a person may

seek to vindicate his right to relief by way of a federal habeas corpus petition.  In

light of this sound principle, Mr. Valenzuela’s exhaustion argument is meritless. 

The Court should proceed to the merits of Mr. Bustamante’s habeas claim.

B.  Mr. Bustamante’s Sentence Violates the Sentencing Limitation of
Indian Civil Rights Act Because it Exceeds One Year for Acts Arising
Out of a Single Criminal Transaction.  

In its thorough and well-reasoned decision in Spears v. Red Lake Band of

Chippewa Indians, 363 F. Supp. 2d 1176 (D. Minn. 2005), the District of

Minnesota found merit in the same legal claim that is the basis of Mr.
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Bustamante’s Petition.  The court was reviewing a habeas corpus petition filed by

a petitioner who drove drunk and without a license in the Red Lake Indian

Reservation, causing a fatality.  Id. at 1176.  After he was convicted and sentenced

in federal court for involuntary manslaughter, the petitioner was charged in Red

Lake Tribal Court with six separate counts arising from the same incident.  Id. at

1176-77.  He pleaded guilty to all of the charges and was given sentences adding

up to 30 months’ incarceration.  Id. at 1177.  After exhausting his appeals in tribal

court, he filed a habeas corpus petition in the district court, arguing that his

sentences violated the Indian Civil Rights Act (“ICRA”), 25 U.S.C. § 1302(7), the

pertinent clause of which limits tribal courts’ sentencing authority to one year of

incarceration for “any one offense.”  Spears, 363 F. Supp. 2d at 1177.

The court recognized that the phrase “any one offense” was ambiguous,

noting that similar statutory language had given rise to disputes over interpretation

in other contexts.  Id. at 1178-79.  The court therefore resolved to interpret the

phrase in the light of Congress’s evident purposes in enacting the statute.  Id. at

1179.  When Congress enacted ICRA, the court noted, states were not

constitutionally mandated to provide counsel for indigent defendants exposed to

sentences of six months or less – which was the maximum tribal-court sentence

permitted for “any one offense” at the time of ICRA’s enactment.  Id. at 1179-80. 

The court further observed that under the Major Crimes Act, 18 U.S.C. § 1153,

Indians facing serious criminal charges were entitled to the “full panoply of

constitutional rights in federal court.”  Spears, 363 F. Supp. 2d at 1180.  Thus, the

court reasoned, Congress evidently intended for ICRA and the Major Crimes Act

to create a “balanced and logical regime” whereunder “Indians accused of minor

crimes faced minor penalties in tribal court where some constitutional rights were

withheld,” while “Indians accused of serious crimes faced serious penalties in

federal court where all constitutional rights were available.”  Id.

The court then observed that this “balanced and logical regime” could be

maintained only if the phrase “any one offense” is interpreted to mean “a single
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criminal transaction.”  Id.  Otherwise, the court stressed, “tribal court defendants

would be routinely exposed to serious sentences for minor crimes without

guaranteeing them all their basic constitutional rights.”  Id.  Finding that the

charges against the petitioner arose from a common nucleus of operative fact and

were factually and legally intertwined, the court found that all of the charges

derived from a single criminal transaction.  Id. at 1181.  The court thus concluded

that petitioner’s tribal court sentence was unlawful, and granted his petition.  Id. at

1182.

The Spears court’s analysis applies directly here.  Like the petitioner in

Spears, Mr. Bustamante was subjected to consecutive sentencing totaling more

than one year of incarceration in connection with a single criminal transaction. 

Indeed, all of the charges against Mr. Bustamante arose from a single incident, in

which he took some household items from a camper in his mother’s backyard, then

refused to leave when asked to do so.  SOF ¶¶ 2-4, CSOF ¶¶ 2-4, 19-24.  Clearly

all of the charges relating to this single incident involved a common nucleus of

operative fact and were factually and legally intertwined.  Spears, 363 F. Supp. 2d

at 1181.  Pursuant to the Spears court’s compelling reasoning, this Court should

find Mr. Bustamante’s claim meritorious and grant him the relief sought in his

Petition.

Mr. Valenzuela urges this Court to reject the Spears court’s analysis and

conclusion, but he identifies no compelling reason for this Court to do so.

Mr. Valenzuela first asserts that the District of Nevada reached a conclusion

contrary to Mr. Bustamante’s claim in Ramos v. Pyramid Tribal Court, 621 F.

Supp. 967 (D. Nev. 1985).  MSJ Mem. at 9.  Mr. Valenzuela claims that in Ramos

the District of Nevada “ruled that 25 U.S.C. § 1302(7) was not violated by a Tribal

Court’s imposition of multiple sentences that were imposed consecutively and in

total exceeded the ICRA’s statutory limitation for ‘one offense,’” and urges that

Ramos and this case involve “the same issue, i.e. whether or not consecutive

sentences for separate crimes imposed by the Pascua Yaqui Tribal Court violates
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25 U.S.C. § 1302(7).”  MSJ Mem. at 9-10.

This assertion is misleading at best.  Ramos and this case both revolve

around § 1302(7), but they involve entirely different clauses of that Section. 

While this case involves § 1302(7)’s “any one offense” clause, Ramos dealt with a

challenge based in § 1302(7)’s “cruel and unusual punishments” clause, which

mimics the language of the U.S. Constitution’s Eighth Amendment.  25 U.S.C.

§ 1302(7) (“No Indian tribe in exercising powers of self-government shall . . .

inflict cruel and unusual punishments”); cf. U.S. Const. Amend. VIII.  The court

rejected the challenge, holding that the imposition of consecutive sentences gave

rise to “no violation of [petitioner’s] right against cruel and unusual punishment.” 

Ramos, 621 F. Supp. at 970.  The court made only a passing reference to the

proposition, apparently not raised by the parties, that “[n]one of the imposed

sentences violated the prohibition of more than six months imprisonment for any

one offense.”  Id.  Moreover, because the Ramos court did not describe what

constituted the “seven offenses” for which the petitioner was sentenced (id.), it is

impossible to determine whether they would qualify as “one offense” under the

Spears court’s analysis or not.  Mr. Valenzuela’s reliance on Ramos is thus

unavailing.

Mr. Valenzuela next attacks the Spears court’s reasoning, insisting that “the

wording of the ICRA is not ambiguous, it is clear.”  MSJ Mem. at 12.  But his

argument is a mere ipse dixit:  Rather than explaining why this language is “clear,”

or what it “clearly” means, Mr. Valenzuela simply observes that the statute’s

language “limits tribal sentencing authority to one year ‘for any one offense.’”  Id.

([mis]quoting 25 U.S.C. § 1302(7)).  At the same time, Mr. Valenzuela criticizes

the Spears court for having examined courts’ discussions of similar statutory

language to support its conclusion that the pertinent language of § 1302(7) is

ambiguous.  MSJ Mem. at 10-11.  But Mr. Valenzuela identifies no flaw in the

Spears court’s approach, and there is none.  The soundness of the Spears court’s

reasoning is similarly unimpaired by Mr. Valenzuela’s assertion that Congress
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intended for ICRA’s limitations on the sentencing authority of Indian tribes to be

“tempered by their quasi-sovereign status” (id. at 12), because, as Mr. Valenzuela

concedes, Congress enjoys the prerogative of “‘placing limitations upon tribal

autonomy,’” and it did just that when it limited tribal sentencing authority to one

year of incarceration for any offense.  Id. (quoting S. Rep. No. 90-841, at 8

(1967)).

In short, Mr. Valenzuela has identified no compelling reason why this Court

should not follow the Spears court’s thorough and careful analysis, and conclude

that Mr. Bustamante’s sentencing violated the limit on tribal sentencing authority

set forth in 25 U.S.C. § 1302(7).

CONCLUSION

Mr. Bustamante and Mr. Valenzuela agree that there are no genuine issues

of material fact that preclude the resolution of this case on summary judgment. 

Mr. Bustamante’s claim is exhausted, because the Tribe’s highest court has

conclusively rejected it pursuant to its binding precedent.  Mr. Valenzuela has

advanced no persuasive reason why this Court should not follow the reasoning of

the District of Minnesota in Spears and find that Mr. Bustamante’s sentence

violates 25 U.S.C. § 1302(7).  Mr. Bustamante therefore asks the Court to enter

summary judgment in his favor.  If this Court should decide that Mr. Bustamante

is not entitled to summary judgment, he respectfully asks the Court to enter

judgment in favor of Mr. Valenzuela in order to facilitate expeditious appellate

review.  

Respectfully submitted: December 9, 2009

JON M. SANDS
Federal Public Defender

  s/Daniel L. Kaplan  
DANIEL L. KAPLAN
Assistant Federal Public Defender
KEITH J. HILZENDEGER
Research & Writing Specialist
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Copy of the foregoing transmitted by CM/ECF for filing and transmittal
to the following ECF registrants this 9th day of December, 2009, to:

CLERK’S OFFICE
United States District Court
Sandra Day O’Connor Courthouse
401 West Washington Street
Phoenix, Arizona 85003

AMANDA SAMPSON
Pascua Yaqui Tribe
Office of the Attorney General
4725 West Calle Tetakusim, Bldg. B
Tucson, Arizona 85757-9264

TIMOTHY G. MCNEEL
Coconino County Attorney’s Office
110 East Cherry Street
Flagstaff, Arizona 86001-4627

KARLA HOTIS DELORD
Assistant United States Attorney
Two Renaissance Square 
40 North Central Avenue, Suite 1200
Phoenix, Arizona 85004-4408

Copy mailed this 9th day
of December, 2009, to:

RAMIRO BUSTAMANTE
Petitioner

s/ Susan L. West                     
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