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STATEMENT OF JURISDICTION

Plaintiff-appellants, Dennis Robinson, Spencer Robinson, Jr., Ricke

Robinson, Cynthia Robinson, and Vickie Robinson (collectively "the Robinsons"),

brought this action against the United States. The Robinsons invoked the subject

matter jurisdiction of the district court under 28 U.S.C. 1331, and the Federal Tort

Claims Act ("FTCA"), 28 U.S.C. 1346(b)(1) and 28 U.S.C. 2671, et seq. (ER400),

challenging the scope of title to an easement that is co-owned by the Robinsons

and the United States, and is held by the United States in trust for the Indians of

Mooretown Rancheria ("the Tribe").

As we show, infra, the district court lacked jurisdiction because the

Robinsons' claims had to be brought under the Quiet Title Act ("QTA"), 28

U.S.C. 2409a(a), and that Act's waiver of sovereign immunity does not apply to

Indian lands held in trust (id.). The district court granted the United States'

motion to dismiss for lack of subject matter jurisdiction (ER6 - ER15; ER23 -
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ER32) and entered final judgment on September 5, 2007 (ER5; ER22).2 The

Robinsons filed a timely notice of appeal on November 1, 2007. ER1.

This Court's jurisdiction rests on 28 U.S.C. 1291.

ISSUES PRESENTED

1. Whether the district court correctly held that the QTA, which provides

the exclusive means by which a plaintiff may sue the United States concerning

title to real property, encompasses the Robinsons' challenge to the scope and

terms of the Tribe's ownership interest in the easement that the United States

holds in trust for the Tribe, and co-owns with the Robinsons.

2. Whether the district court correctly held that the QTA does not waive the

United States' immunity to suit because the United States claims an interest in the

easement based on the land's status as Indian trust land.

3. Whether the district court correctly held that the exclusivity of the QTA

foreclosed consideration of the FTCA as a source of jurisdiction over the

Robinsons' easement claims.

The designation "ER" refers to the Robinsons' Excerpts of Record. The
Robinsons' Excerpts contain two copies of the district court's Memorandum of
Opinion and Order, and final judgment. Accordingly, when citing to the Opinion
or final judgment, the United States has provided the two relevant citations to the
Excerpts. The designation "Br." refers to the page number of the Robinsons'

opening brief; and "CR" refers to the clerk's record in the district court.
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STATEMENT OF THE CASE

A. Statutory_ background. --

l. The Quiet Title Act. -- The QTA provides that "[t]he United States may'

be named as a party defendant in a civil action to adjudicate a disputed title to real

property in which the United States claims an interest." 28 U.S.C. 2409a(a). The

statute provides the "exclusive means" by which an adverse claimant may

Block v. North Dakota ("Block"), 461 U.S. 273,286adjudicate such a dispute.

(1983).

i. The Indian Lands Exception to the Quiet Title Act. -- The QTA

sets forth an express exception to the Act's waiver of the United States' immunity

to suit. This provision, often referred to as the "Indian Lands Exception," states

that the QTA "does not apply to trust or restricted Indian lands." 28 U.S.C.

2409a(a).

B. Factual background. --

In the mid-1970s, the Robinsons and Clinton and Lorene Miller (the

"Millers") purchased approximately 620 acres of land in Butte County, California.

ER6 and ER23. In 1978, the Robinsons and Millers constructed a twenty-foot

wide road, referred to as Alverda Drive, across a portion of the land. ER6 and

ER23; ER311 (map). Alverda Drive connects, and is located between, Lower
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Wyandotte Road to the west and Lorene Court to the east. See, e.g., ER311 (map).

The following year, in September 1979, the two families entered into a "Road

Maintenance Agreement" which addressed certain aspects of maintenance and

repair of"the roadways and drainage facilities." ER317.

In September 1980, the Millers gifted a portion of the land to the Robinsons

and included in the Deed of Gift a 60-foot easement over the remaining portion of

the land. ER7-8 and ER2.4-25; ER 278, ER323; ER277-279; ER322-324. The

Deed of Gift refers to the easement as a "nonexclusive right-of-way," for "road

and public utilities," 60 feet in width over those portions of the land shown as

Alverda Drive and Lorene Court. ER278; ER323. The Deed of Gift's reference to

the easement does not mention the 1979 Road Maintenance Agreement, supra, and

does not include restrictions or prohibitions on the use of the easement. See

ER278; ER323.

Over the next several years, through a series of transactions, the Tribe

purchased three parcels of land previously owned by the Millers. ER329-330;

ER337-338; ER340-341. See also ER314 (see Parcels 4, 3, and 2 on map). The

Tribe's purchase included a 60-foot easement that extends along Alverda Drive

and crossed over, among other things, the Tribe's three parcels of land. ER330;

ER338; ER341 ; ER314. The Tribe granted the parcels and the easement to the
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United States to hold in trust for the Tribe. ER332; ER343-344; ER349-350. The

United States formally accepted the easement and each of the three parcels to hold

in trust on behalf of the Tribe. ER334-335; ER346; ER352-354.

The Robinsons retained ownership in approximately 360 acres of land that

is located to the east of the Tribe's property. ER6 and ER23. The Robinsons use

Alverda Drive to access their property. Id. In 2000, the Tribe began building a

casino on one of the purchased parcels. Id.

C. Course of proceedings. --

In April 2004, the Robinsons filed a complaint against the United States

alleging that the Tribe's use of its land interfered with and encroached upon the

easement that the Robinsons co-owned with the Tribe through the trust interest

held by the United States. ER399-410; CR1. The Tribe's land-uses of which the

Robinsons complained included: (1) the construction of a fire hydrant, bullnose

curb, walkway, and wrought iron fence; (2) disruption of the roadway's lateral and

subjacent supports; and (3) an unshored slope. Br. 5; ER403 - ER409. The

Robinsons sought damages and injunctive relief, barring the Tribe from further

encroaching on the easement. ER409-410.

The United States moved to dismiss, asserting the district court lacked

subject matter jurisdiction because there was no waiver of the United States'
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sovereign immunity for the claims asserted. In particular, the government argued

that the Robinsons' suit fell within the scope of the Quiet Title Act because the

claims disputed the Tribe's use of its land under the terms of the easement.

ER105-106; ER387-388. The government further argued that the Robinsons'

claims were barred by the Indian Lands Exception to the QTA, which excludes

Indian trust lands from the QTA's waiver of immunity. ER12 and ER29; ER101-

104; ER387-388. The government moved, in the alternative, for summary

judgment arguing that the Robinsons failed to state a claim under California law

against the United States, and that the Tribe was a necessary and indispensable

party that could not be joined because of tribal sovereign immunity. The parties

requested a temporary stay of the casewhich the district court granted in January

2006. ER10; CR45; ER394-398.

D. Disposition below. --

On September 5, 2007, following the expiration of the temporary stay, the

district court issued an unpublished decision, granting the United States' motion to

dismiss for lack of subject matter jurisdiction. ER6-15 and ER23-32; ER10 and

ER27. The court noted that "[w]aivers of sovereign immunity are construed in

favor of the United States unless Congress suggests a contrary intent,"(citing

United States v. Nordic Village, Inc., 503 U.S. 30, 34 (1992)), and pointed out that
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the Indian Lands Exception to the QTA states that the Act's waiver of sovereign

immunity "does not apply to trust or restricted Indian Lands" (quoting 28 U.S.C.

2409a(a)). ER11 and ER28. The court further indicated that to invoke the

exception, the government need only put forth a "colorable claim" that the lands

are held in trust for an Indian tribe. ERI 1-12 and ER28-29 (quoting Wildman v.

United States, 827 F.2d 1306, 1309 (9 _ Cir. 1987)).

The court rejected the Robinsons' argument that the QTA did not apply to

their claims because there was no disputed title. ER12-13 and ER29-30. The court

held that the Robinsons' allegations were sufficient to create a "disputed title" for

purposes of the Quiet Title Act. ER12 and ER29. The district court further held

that, because the disputed title was for Indian land held in trust by the United

States, the Indian Lands Exception to the QTA applied and the court lacked

jurisdiction to hear the Robinsons' claims. ER13 and ER30.

The district court also rejected the Robinsons' contention that the FTCA

provided jurisdiction because their claims allegedly addressed the individual

actions of government employees, rather than the government's interest in the

disputed easement. ER11-15 and ER28-32. The court held that the argument

failed "due to the exclusivity of the QTA." ERI4 and ER31. Relying on the

Supreme Court's rationale in Block, 461 U.S. at 286, the district court pointed out
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that "[i]f we were to allow claimants to try the Federal Government's title to land

under an officer's-suit theory, the Indian lands exception to the QTA would be

rendered nugatory." ER14 and ER3 l (quoting Block, 461 U.S. at 285). The court

further noted that the Robinsons' FTCA claims were based on property documents

that allegedly established duties regarding the subject easement. ERI4-15 and

ER31-32. On this point, the court held that "a determination as to whether federal

employees violated the terms of those documents would necessarily entail

decisions as to the scope of the easement." ER14 and ER31. "[I]n making such

judgments, the court resolves matters of disputed title." ER14 and ER31. The

court concluded that "[t]he decisions, therefore, are made under the Quiet Title

Act and jurisdiction is barred by the Indian Lands Exception." ER14-15 and

ER31-32 (citing 28 U.S.C. 2409a(a)).

STANDARD OF REVIEW

This Court reviews the district court's determination of subject matter

jurisdiction de novo. State of Alaska v. Babbitt, 38 F.3d 1068, 1072 (9 a Cir.

1994). The party seeking to invoke the Court's jurisdiction has the burden of

establishing that jurisdiction exists. See KVOS, Inc. v. Associated Press, 299 U.S.

269, 277-78 (1936); Rattlesnake Coalition v. U.S.E.P.A., 509 F.3d 1095, 1102 (9 th

Cir. 2007). Additionally, where, as here, the issue of jurisdiction arises separable
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from the merits, "[n]o presumptive truthfulness attaches to plaintiff's allegations,

and the existence of disputed material facts will not preclude the trial court from

evaluating for itself the merits of jurisdictional claims." Augustine v. United

States, 704 F.2d 1074, 1077 (9 m Cir. 1983) (quoting Thornhill Publishing Co. v.

General Telephone Corp., 594 F.2d 730, 733 (9 th Cir. 1979)).

SUMMARY OF ARGUMENT

The district court correctly held that it lacked subject matter jurisdiction

over the Robinsons' claims. The Robinsons' lawsuit challenges the Tribe's use of

an easement that the United States co-owns with the Robinsons and holds in trust

for the Tribe. The suit, therefore, must be brought under the QTA because it calls

into question the scope and terms of the ownership interest the United States holds

in the easement on behalf of the Tribe. The QTA's waiver of sovereign immunity,

however, does not apply to Indian trust lands. Here, the fact that the United States

holds the easement in trust for the Tribe, implicates the Indian lands exception to

the QTA's waiver of immunity. Thus, in the absence of the United States' consent

to suit, the district court was without jurisdiction to hear the Robinsons' claims.

The judgment of the district court should be affirmed.

I. It is well established that the QTA is the "exclusive means" by which

an adverse claimant can resolve disputes involving the title the United States holds
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in real property. The consequences of the QTA's exclusivity are clear. Where a

claimant's real property dispute against the United States falls within the scope of

the QTA's jurisdiction, the Act is the sole means by which the dispute may be

adjudicated and the claimant cannot maintain the dispute under any other statute.

Here, the QTA is the exclusive means by which the Robinsons can adjudicate their

challenge to the scope of the title held in the disputed easement.

However, although the QTA waives the United States' immunity as to the

real-property dispute raised by the Robinsons, the Act expressly reserves

immunity where the dispute involves lands held in trust for Indian tribes. Under

this exception, immunity is not waived if the United States has a colorable claim

that it holds the disputed land as the trustee for an Indian tribe. Here, the parties

agree that the United States holds the easement at issue in trust for the Tribe.

Therefore, the QTA's Indian lands exception applies and there is no waiver of

immunity for the Robinsons' suit. Accordingly, the district court properly granted

the United States' motion to dismiss for lack of jurisdiction.

II. The district court correctly held that the Robinsons could not invoke

jurisdiction under the FTCA to adjudicate their claims. The exclusivity of the

QTA as the sole means for adjudicating disputes such as the one here bars the

Robinsons' attempt to maintain their challenge under any other statute, including
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the FTCA. Because QTA jurisdiction was lacking, the district court properly

dismissed the Robinsons' claims.

If, however, this Court determines that the Robinsons' real-property dispute

does not fall within the jurisdictional scope of the QTA, the parties agree that

remand to the district court would be the appropriate course. This would give the

district court the opportunity to examine -- in the first instance -- the fact-based

arguments relevant to the determination of jurisdiction under the FTCA.

Assuming, arguendo, this Court chooses to forego a remand and reach the

issue of FTCA jurisdiction in the first instance, the Robinsons' claims are not

cognizable under the FTCA. Jurisdiction arises under that statute only when: (1)

the lawsuit alleges tortious actions by an "employee" of the federal government,

and (2) the United States would be liable as a private individual, pursuant to

applicable state law, for the actions alleged. Neither condition has been met here.

The Robinsons' complaint alleges specifically and expressly wrongful conduct of

the Tribe. The complaint does not allege any tortious actions of a federal

government employee. Therefore, the first prerequisite to FTCA jurisdiction has

not been satisfied. As to the second requirement, the Robinsons' complaint does

not establish, as against the United States, the elements of California liability law
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for private individuals serving as trustees. Consequently, the FTCA does not

provide jurisdiction for the Robinsons' claims in this lawsuit.

ARGUMENT

I

THE DISTRICT COURT CORRECTLY DISMISSED THE ROBINSONS'

LAWSUIT FOR LACK OF JURISDICTION BECAUSE THE QUIET

TITLE ACT IS THE EXCLUSIVE MEANS BY WHICH THE ROBINSONS'

CLAIMS MAY BE ADJUDICATED AND THE ACT WITHHOLDS THE

UNITED STATES' CONSENT TO SUIT WHERE THE DISPUTED

PROPERTY IS INDIAN TRUST LAND

The Robinsons brought this lawsuit against the United States as trustee for

the Tribe. See, e.g., ER399-400, ¶¶ 1, 3. Consequently, their action triggers

tenants of sovereign immunity as to the United States and Indian tribes. The

following provides a brief background of the controlling principles.

A. Governing principles of sovereign immunity. -- "It is axiomatic that the

United States may not be sued without its consent and that the existence of such

consent is a prerequisite for jurisdiction." See, e.g., United States v. Mitchell, 463

U.S. 206, 212 (1983) (citations omitted); Gilbert v. DaGrossa, 756 F.2d 1455,

1458 (94 Cir. 1985). The party bringing the cause of action against the United

States "bears the burden of demonstrating an unequivocal waiver of immunity."

Baker v. United States, 817 F.2d 560, 562 (9 t_ Cir. 1987), cert. denied, 487 U.S.
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1204 (1988). If the party does not satisfy this burden, the cause of action "must be

dismissed." Dunn & Black, P.S.v. United States, 492 F.3d 1084, 1088 (9 th Cir.

2007) (citation omitted). The waiver of sovereign immunity must be clear and

unequivocal. See, e.g., United States v. White Mountain Apache Tribe (" White

Mountain Apache"), 537 U.S. 465,472 (2003) (citations omitted). Ambiguities

are to be construed in favor of the immunity. United States v. Williams, 514 U.S.

527, 531 (1995) (citation omitted).

Where sovereign immunity applies, judicial review of the merits of the

government's position is foreclosed unequivocally. As this Court has held,

"[s]overeign immunity * * * prevents the district court from exercising

jurisdiction" and "[t]he immunity of the government applies whether the

government is right or wrong." Wildman v. United States, 827 F.2d ! 306, 1309

(9 th Cir. 1987). Indeed, "[t]he very purpose of the sovereign immunity doctrine is

to prevent a judicial examination of the merits of the government's position." Orff

v. United States, 358 F.3d 1137, 1149 (9 _ Cir. 2004) (emphasis added) (citation

and internal brackets omitted).

B. The Quiet Title Act is the exclusive means by which the Robinsons may

adjudicate their challenge to the scope of the tribal-United States ownership

interest in the disputed easement. -- This Court has held repeatedly that Congress
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established the QTA as the "exclusive means" by which adverse claimants can

adjudicate a dispute concerning title to real property in which the United States

claims an interest. See, e.g., Leisnoi, Inc. v. United States, 170 F.3d 1188, 1191

(9 th Cir. 1999); Alaska v. Babbitt, 182 F.3d 672, 674 (9 th Cir. 1999); State of

Alaska v. Babbitt, 38 F.3d at 1072-1073. See also Block, 461 U.S. at 277, 286. As

such, the QTA is the sole judicial remedy for title disputes against the government.

See Donnelly v. United States, 850 F.2d 1313, 1316 (9 th Cir. 1988) ("[t]he QTA

provides the exclusive remedy for resolving title disputes against the United

States.") (citing Block, 461 U.S. at 286).

This Court has identified two requisite conditions of jurisdiction under the

QTA: "1) the United States must claim an interest in the property at issue; and 2)

there must be a disputed title to real property between interests of the plaintiff and

the United States." Leisnoi, Inc. v. United States, 267 F.3d 1019, 1023 (9 th Cir.

2001); ER11 and ER28. Here, where the Robinsons' claims challenge the scope

of the ownership interest the United States and the Tribe hold in the disputed

easement, both jurisdictional requirements of the QTA are satisfied.

As an initial matter, the Robinsons do not dispute that the "real property" to

which the QTA refers includes easements. See, e.g., Br. 13 ("[c]ourts have held

that the Quiet Title Act encompasses disputes involving easements.") (citing
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Narramore v. United States, 852 F.2d 485 (9 th Cir. 1988); Br. 12 ("[the QTA's]

concept of 'quieting title' is not limited to situations in which the government has

a fee simple interest or a close equivalent in the land at issue."). Indeed, this Court

has held that "[i]t is well settled that an easement is an interest in real property."

Lesnoi, 170 F.3d at 1191 (citing Cortese v. United States, 782 F.2d 845,850 (9 th

Cir. 1986)). See also Proschold v. United States, 244 F.Supp. 2d 1027, 1030-1031

(N.D. Cal. 2002), aft'd, 90 Fed. Appx. 516 (9 th Cir. 2004) (table). As such,

easements constitute real property subject to dispute under the QTA. Ibid. See

also ER12 and ER29 (district court here holding that "[c]laims related to the

existence of an easement * * * and the overburdening of an easement * * * fall

within the scope of the Quiet Title Act.") (citing Shultz v. Dep 't of Army, 886 F.2d

1157 (9 t" Cir. 1989) and Narramore v. United States, 852 F.2d 485).

Turning to the first condition of jurisdiction under the QTA -- i.e., the

United States claims an interest in the property at issue -- here, the United States

claims a trust ownership interest in the disputed easement. The property interest

that the United States claims satisfies this Court's first condition for jurisdiction

under the QTA. See supra; Leisnoi, 267 F.3d at 1023.

The Robinsons' lawsuit also fulfills the second condition of jurisdiction --

i.e., a dispute involving title to real property between interests of the plaintiff and
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the United States. The Robinsons claim interference with their ownership interest

in the disputed easement. Such a claim necessarily challenges the Tribe's exercise

of its ownership interest in the sameeasement. This is because the Robinsons'

contentions call into question, among other things, the scope, conditions, and

terms of the title the United States, on behalf of the Tribe, holds in the easement.

In fact, the Robinsons' contentions may even call into question the terms of the

title the United States holds in the Tribe's land that is subject to the easement.

Because the Robinsons' claims involve a challenge to the title held by the United

States for the Tribe, the second condition of jurisdiction under the QTA is met.

Accordingly, as the district court correctly held, the Robinsons' claims fall within

the scope of the QTA. ER8 and ER25. This Court should hold likewise.

C. The Robinsons' claims are barred by the QTA's Indian Lands Exception.

-- As shown above, the QTA waives the United States' immunity and is the

exclusive remedy for disputes involving title to real property in which the United

States claims an interest. 28 U.S.C. 2409a(a); supra at 3, 12-16. The Act,

however, expressly reserves sovereign immunity where those disputes involve

lands held in trust for Indian tribes. Id.
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This exclusion in the QTA operates "to retain the United States' immunity

from suit by third parties challenging the United States' title to land held in trust

for Indians." United States v. Mottaz, 476 U.S. 834, 842-843 (1986) (citing

S. Rep. No. 92-575, p. 6 (1971); H.R. Rep. No. 92-1559, p. 13 (1972), U.S. Code

Cong. & Admin. News 1972, p. 4547; Dispute of Titles on Public Lands, Hearing

on S. 216, S. 579, and S. 721 before the Subcommittee on Public Lands of the

Senate Committee on Interior and Insular Affairs, 92d Cong., 1st Sess., 19

(1971)). Thus, "when the United States claims an interest in real property based

on that property's status as trust or restricted Indian lands, the Quiet Title Act does

not waive the Government's immunity." Id. at 843. This Court, too, has held that

"[t]he QTA permits the United States to be named as a defendant in lawsuits

seeking the adjudication of disputed title to land. However, when the United

States claims an interest in real property based upon that property's status as trust

or restricted Indian lands, the Government is immune from suit under the QTA."

Metropolitan Water Dist. of Southern California v. United States, 830 F.2d 139,

143-144 (9 th Cir. 1987) (citations omitted); State of Alaska v. Babbitt, 75 F.3d 449,

451-452 (9 th Cir. 1995).

Here, it is undisputed that the United States holds the easement at issue in

trust for the Tribe. See, e.g., ER, ¶1; ER400, ¶3; ER404, 739. in fact, the
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Robinsons' complaint indicates that the United States "holds * * * co-ownership

of the identified non-exclusive easement in trust." ER400. Accordingly, the

Indian Lands Exception applies and the QTA's waiver of sovereign immunity is

not applicable to the Robinsons' claims.

D. The Robinsons' arguments to the contrary, lack merit. --

1. The particularized "standard" the Robinsons seek to advance for

determining whether their claims fall within the scope of the QTA is without

su_up_port. -- Notwithstanding their acknowledgment that "the Quiet Title Act

encompasses disputes involving easements _' (Br. 13), and that the United States

holds in trust for the Tribe the land on which the Robinsons' title dispute is based,

the Robinsons contend that neither the QTA, nor its Indian Lands Exception,

apply to their claims. Br. 11-15. This contention, however, is based solely on a

purported standard for QTA jurisdiction that the Robinsons have created out of

whole cloth. Relying on an alleged common "factor" found in select QTA cases,

the Robinsons argue, in essence, that jurisdiction under the QTA exists only if the

plaintiff's action "would result in a significant change in the terms of title, with

corresponding restrictions on the use or possession of the land in which the United

States has or claims an interest." Br. 13 (citations omitted). See also Br. 9, 14.

Notably, the Robinsons fail to point out that this allegedly common factor is not
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present in QTA cases from this Circuit that involve easements. See, e.g., Shultz v.

Dep 't of Army, 886 F.2d 1157; Narramore v. United States, 852 F.2d 485. In any

event, even assuming that this factor culled by the Robinsons from the case law is

present in certain QTA cases, the Robinsons do not cite to any decision from this

Court or any other court that recognizes this factor as a standard for determining

whether claims fall within the scope of the QTA. Moreover, nothing in the

language of the QTA supports the extremely particularized standard that the

Robinsons advance.

Finally, even if the Court were to apply the Robinsons' test for QTA

jurisdiction, dismissal of their claims would still be required. In this case, the

Robinsons seek to: (1) change the terms of the Tribe's ownership interest in the

easement and (2) restrict the Tribe's use of the easement. Br. 13; ER409-410.

This satisfies the elements of the jurisdictional standard fashioned by the

Robinsons. Thus, even under the Robinsons' test, their claims are QTA claims.

The QTA's waiver of immunity would be excepted, however, because the

Robinsons' dispute involves Indian trust lands. Consequently, even under the

Robinsons' unique theory of QTA jurisdiction, the district court's ruling that it

lacked jurisdiction under the QTA should be affirmed.
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2. The Robinsons' claim that the parties do not dispute the easement

terms is wrong. -- The Robinsons contend that the parties in this lawsuit do not

dispute the terms of the easement at issue. Br. 3, 7, 14-16, 18. To the contrary, in

the district court the United States argued plainly that easement terms were in

dispute. For example, the United States asserted, "[c]learly, there is a dispute in

the instant case concerning [the] Tribe's use of its land under the terms of the

easement." ER105; ER105-106. The United States further argued that: (1) the

Robinsons' "claims cannot be addressed without first determining the scope of the

subject easement and the rights of the parties thereunder" (ER388; see also

ER105-106), (2) the Robinsons' claims "cannot be determined without examining

the terms of the easement" (ER387), and (3) the Robinsons "err" in claiming that

the easement "speaks for itself and requires no analysis or explanation" (ER103).

In short, the United States pointed out that the Robinsons' claims call into

question the terms and scope of the easement and, in doing so, challenge the scope

of the ownership interest the United States holds in the easement on behalf of the

Tribe.

It is worth noting that, in the district court, the United States was not

required to present merits arguments disputing the actual terms of the easement.

Given that the United States' position was that QTA jurisdiction could not be
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extended to the Robinsons' claims, it was sufficient for the government to argue

that: (1) a dispute existed asto the easement terms, (2) the dispute constituted a

challenge to the Tribe's ownership interest in its land, and (3) review of the

Robinsons' claims was barred by the Indian Lands Exception. As this Court has

held, "[t]he very purpose of the sovereign immunity doctrine is to prevent a

judicial examination of the merits of the government's position." Orffv. United

States, 358 F.3d at 1149 (emphasis added) (citation and internal brackets omitted).

3. The Robinsons' remaining arguments fail. -- The Robinsons

contend the district court's finding that the QTA applies to overburdened easement

actions is unsupported by Narramore v. United States, 852 F.2d 485, or Shultz v.

Department of Army, 886 F.2d 1157, because neither decision indicates that the

application of the QTA was "a contested issue." Br. 15-16. The Robinsons'

argument is compromised by the fact that they cite to Narramore as authority for

the statement that "[c]ourts have held that the Quiet Title Act encompasses

disputes involving easements." Br. 13.

Notwithstanding the unreconciled inconsistency in their argument, the

Robinsons fail to recognize that the question of whether the QTA extends to a

party's claims is jurisdictional and, therefore, may be raised by the court even if

not it is not contested by the parties. "[E]very federal appellate court has a special
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obligation to satisfy itself not only of its own jurisdiction, but also that of the

lower courts in a cause under review, even though the parties are prepared to

concede it." Bender v. WilliamsportArea School Dist., 475 U.S. 534, 541 (1986)

(citation and quotation marks omitted); Williams v. Boeing Co., 517 F.3d 1120,

1127 (9 th Cir. 2008). Therefore, even if the parties in Narramore and Shultz did

not contest the application of the QTA, this Court could have declined, sua sponte,

to hear the case if it determined that jurisdiction was lacking.

The Robinsons also contend (Br. 15) that the Fourth Circuit's rationale for

finding the QTA did not encompass the claims alleged in Ginsberg v. United

States, 707 F.2d 91 (4 th Cir. 1983), applies here. The Robinsons' reliance on

Ginsberg is misplaced. Ginsberg is not binding on this Court but, in any event, is

plainly distinguishable because it involved a contractual dispute arising from the

lessee-lessor relationship of the United States as a tenant and its landlord. That is

not the case here.

Finally, the Robinsons contend that the district court's decision deprives

them of a remedy for their claims. See, e.g., Br. 10. The Robinsons

misunderstand the effect of the QTA's exclusivity. The QTA provides the sole

remedy for claims against the United States involving title to real property. Thus,

if jurisdiction is found to be lacking for claims that arise under the Act, dismissal
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is appropriate even if the claimant has no other remedy available. See, e.g.,

McClellan v. Kimball, 623 F.2d 83 (9 th Cir. 1980) (finding plaintiff's action for

ejectment from property was a quiet title action and affirming dismissal of the

action notwithstanding fact that it was plaintiff's sole remedy). Thus, although the

Robinsons contend that they have been "unreasonably deprive[d]" of a remedy

(Br. 10), in reality, they have simply been required to operate within the confines

of the QTA as established by Congress and recognized by the Supreme Court and

this Court. See supra.

In fact, this Court expressly addressed the consequences of the QTA's

exclusivity in State of Alaska v. Babbitt, 38 F.3d at 1076-1077. There, the State of

Alaska made a policy argument similar to that of the Robinsons', seeking to avoid

dismissal of its lawsuit under the Indian Lands Exception to the QTA. The Court

held that the exception applied without regard to availability of alternative means

of review: "As this court has previously stated: 'lack of an alternative forum does

not automatically prevent dismissal of a suit. Sovereign immunity may leave a

party with no forum for its claims.'" Id. at 1077 (quoting Makah Indian Tribe v.

Verity, 910 F.2d 555,560 (9 th Cir. 1990) (citation omitted)). The Court further

indicated that it "f[ound] no clearly expressed legislative intent that the Indian

lands exception should not apply * * * to cases in which the adversely affected
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party is precluded from further judicial review." Id. at 1077 (internal quotation

marks omitted). Thus, as with the claimants in State of Alaska, the Robinsons

cannot successfully invoke an alternative federal statute in an effort to compensate

for dismissal of their lawsuit under the Indian Lands Exception to the QTA.

In discussing the preclusive effect of the QTA's exclusivity, the district

court here also noted the impermissible consequences of allowing the Robinsons

to use an "officer's-suit theory," predicated on the FTCA, to dispute the terms of

the United States' title to land held in trust for the Tribe. Quoting the Supreme

Court, the district court indicated that "[i]fwe were to allow claimants to try the

Federal Government's title to land under an officer's-suit theory, the Indian lands

exception to the QTA would be rendered nugatory." ER14 and ER31 (quoting

Block, 461 U.S. at 285. See also State v. Babbitt, 75 F.3d at 452 (this Court

holding claimants may not circumvent QTA's Indian Lands Exception through use

of an officer's suit). Ultimately, the district court ruled that the QTA's exclusivity

regarding such disputes foreclosed jurisdiction under the FTCA. ER14 and ER31.

The court's ruling should be affirmed.
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II

THE DISTRICT COURT CORRECTLY HELD THAT THE

EXCLUSIVITY OF THE QUIET TITLE ACT FORECLOSED
ADJUDICATION OF THE ROBINSONS' DISPUTE UNDER THE

FEDERAL TORT CLAIMS ACT

In district court, the Robinsons argued that the FTCA conferred jurisdiction

over their claims. The district court correctly declined to examine the merits of the

Robinsons' contention, holding that the argument "fail[ed] due to the exclusivity

of the Quiet Title Act." ERI4 and ER31 (citing Block, 461 U.S. at 286). See also

Br. 19, n.3. This Court should affirm.

As we showed supra, the QTA is the "exclusive means" by which an

adverse claimant can challenge the scope of the title the United States holds in real

property. See, e.g., Block, 461 U.S. at 286. This Court "ha[s] interpreted that

exclusivity to mean that a plaintiff cannot avoid the [QTA's] Indian lands

exception by obtaining jurisdiction under [another statute]." Alaska v. Babbitt,

182 F.3d at 674 (citing State of Alaska v. Babbitt, 38 F.3d 1068). Similarly, in

Block, where the plaintiff sought to avoid the exclusivity of the QTA, the Supreme

Court held that "[i]t would require the suspension of disbelief to ascribe to

Congress the design to allow its careful and thorough remedial scheme [in the

QTA] to be circumvented by artful pleading." Block, 461 U.S. at 285. Against
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this backdrop, it is clear that the Robinsons "cannot avoid the limitations of the

Quiet Title Act" (Alaska v. Babbitt, 182 F.3d at 674) by seeking review of their

claims under the FTCA.

If, however, this Court determines that the QTA does not encompass the

Robinsons' challenge to the terms of the ownership interest in the disputed

easement, remand would be appropriate. The Robinsons do not dispute this. See

Br. 19-20, 27. A remand would allow the district court to consider, in the first

instance, whether jurisdiction over the Robinsons' claims exists under the FTCA.

This inquiry would include, among other things, a fact-based analysis of whether

the Robinsons fulfilled the statutory requirements of jurisdiction, including

administrative exhaustion (28 U.S.C. 2675(a)) and statute of limitations (28 U.S.C.

2401(b)). See, e.g., Johnson v. United States, 704 F.2d 1431, 1442 (9 _ Cir. 1983).

The required jurisdictional analysis would also include a determination of

whether the Robinsons' claims fall within the FTCA's waiver of sovereign

immunity. Cf. Terbush v. United States, 516 F.3d 1125, 1128-1129 (9 th Cir. 2008)

(setting forth conditions of FTCA waiver of immunity and pointing out "[t]he

FTCA includes a number of exceptions to this broad waiver of sovereign

immunity * * *."). On the issue of FTCA jurisdiction, the Robinsons' opening

brief presents substantive arguments in support of the claim that jurisdiction under
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the FTCA exists. Br. 19-27. Although it is the government's position that this

Court should not decide the jurisdictional issue in the first instance, we

nevertheless respond to the Robinsons' arguments.

A. Assuming, arguendo, this Court deems it appropriate to consider, in the

first instance, the Robinsons' arguments that the FTCA provides jurisdiction for

their easement dispute, those claims fail.

1. The Robinsons' burden of proof for jurisdiction under the FTCA.

-- When jurisdiction is predicated on the FTCA, the plaintiff bears the initial

burden of proving subject matter jurisdiction. Faber v. United States, 56 F.3d

1122, 1124 (9" Cir. 1995). For the Robinsons to establish jurisdiction under the

FTCA, they must identify "unequivocal" language in the statute that waives

sovereign immunity for the particular claims they have alleged. See Department

of Treasury-Internal Revenue Service v. Federal Labor Relations, --- F.3d .... ,

Nos. 05-76031, 05-76391, 2008 WL 879055, at *3 (9 th Cir. April 3, 2008) (the

waiver of sovereign immunity "must be unequivocally expressed in the statutory

text and will not be implied.") (citing Lane v. Pena, 518 U.S. 187, 192 (1996)).

Moreover, they must overcome the well-established principle that "It]he

Government's consent to be sued must be construed strictly in favor of the

sovereign, and not enlarge[d] * * * beyond what the [statutory] language
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requires." United States v. Nordic Village, Inc. 503 U.S. at 34 (citations and

internal quotation marks omitted) (ellipses and first brackets in original). Any

ambiguities in a waiver are to be interpreted "in favor of immunity." United States

v. Williams, 514 U.S. at 531 (citation omitted). The FTCA provides only a limited

waiver of sovereign immunity and, here, the Robinsons' claims do not fall within

the scope of that waiver.

The Robinsons asserted jurisdiction under 28 U.S.C. 1346(b) and 28 U.S.C.

2671, etseq, of the FTCA. ER400. Section 1346(b) defines the waiver of

sovereign immunity under the statute and confers jurisdiction only for the tortious

acts of an "employee of the Government." 28 U.S.C. 1346(b)(1) (emphasis

added). Specifically, the Section provides that federal district courts "shall have

exclusive jurisdiction of civil actions on claims against the United States, for

money damages * * * for injury or loss of property, or personal injury or death

caused by the negligent or wrongful act or omission of any employee of the

Government while acting within the scope of his office or employment, under

circumstances where the United States, if a private person, would be liable to the

claimant in accordance with the law of the place where the act or omission

occurred." Id. Accordingly, the Robinsons' assertion of jurisdiction under the

FTCA can succeed only if two conditions are met. First, their claims must
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expressly challenge the action of an employee of the federal government. Id. See

also 28 U.S.C. 2675(a). Tellingly, the Robinsons do not even address this

prerequisite to jurisdiction under the FTCA. Second, the Robinsons must establish

that the United States would be liable as a private individual, in accordance with

the applicable state law, for the actions alleged. 28 U.S.C. 1346(b)(1). See also

28 U.S.C. 2674. As we show, infra, the Robinsons' claims do not satisfy either

requirement.

2. The Robinsons' claims do not fulfill the first prong of the

jurisdictional requirement under the FTCA. -- As to the first prong of the FTCA's

jurisdictional requirement -- i.e., that the plaintiff's claims are based on the actions

of an "employee of the Government" -- federal law is applied to determine

whether the individual whose actions are challenged is a government employee.

See Hines v. United States, 60 F.3d 1442, 1447 (9 th Cir. 1995) (citing Brandes v.

United States, 783 F.2d 895,896 (94 Cir. 1986)). The FTCA defines "employee

of the Government" as including "officers or employees of any federal agency"

and "persons acting on behalf of a federal agency in an official capacity,

temporarily or permanently, in the service of the United States." 28 U.S.C. 2671.

Here, the Robinsons' complaint does not challenge the action of an employee of

the government, as defined in the statute. Rather, the complaint identifies alleged
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land-use actions of the Tribe. SeeER403, ¶¶ 33-34 ("First Count," for removal of

lateral support resulting from "the RANCHERIA's excavation"); ER404, 7¶ 40-42

("Second Count," for removal of subjacent support resulting from "excavation" by

"RANCHERIA"); ER405, 77 46-47 ("Third Count," for removal of lateral support

resulting from "RANCHERIA's excavation"); ER405, 77 49-50 ("Fourth Count,"

for "the RANCHERIA's excavation of soil within the easement"); ER406, 77 54-

58 ("Fifth Count," alleging "RANCHERIA constructed a parking lot" and curb,

and curb extends into easement, "RANCHERIA constructed or installed water

valves and a power facility," "RANCHERIA installed wrought iron fencing," and

"RANCHERIA also installed a fire hydrant"); ER407-409, 77 63-80 (alleging

encroachrnents on the easement). The FTCA does not contain any "unequivocal"

language (see Lane v. Pena, 518 U.S. at 192) waiving the United States' immunity

for the alleged actions of the Tribe or its members. Accordingly, the Robinsons'

assertion of jurisdiction under the Act is untenable.

Moreover, the alleged actions of the Tribe cannot be imputed to the federal

government. The independent actions of the Tribe in using the easement in which

it has an ownership interest are an exercise of the Tribe's inherent authority as a

sovereign and a landowner and, as such, cannot be attributed to the United States.

See United States v. Wheeler, 435 U.S. 313,322-'323 (1978) (tribes do not act as
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arms of the federal government when acting pursuant to their inherent authority as

a sovereign); United States v. Enas, 255 F.3d 662, 667 (9 th Cir. 2001) (same). Nor

is the fact that the disputed easement is held in trust of any consequence here. The

land-trust relationship of the type that exists in this case was created pursuant to

the Indian General Allotment Act, 25 U.S.C. 348, and extended under the Indian

Reorganization Act, 25 U.S.C. 465. As such, it is a "bare trust" that does not

impose on the United States a duty to manage the trust land itself. See United

States v. Mitchell, 463 U.S. at 224 ("[i]n contrast to the bare trust created by the

General Allotment Act, the statutes and regulations now before us clearly give the

Federal Government full responsibility to manage Indian resources and land for

the benefit of the Indians. They thereby establish a fiduciary relationship * * *.")

(emphasis added). See also White Mountain Apache Tribe, 537 U.S. at 473-475

(comparing the United States' responsibilities under the bare trust relationship

created pursuant to the General Allotment Act with the responsibilities associated

with a fiduciary relationship).

In White Mountain Apache Tribe, 537 U.S. 465, the Supreme Court

revisited the Court's discussion of land management and the "bare" trust

established in the General Allotment Act from the perspective of timber resources.

Relying on its earlier findings, the Court held that "[a]lthough in form the United
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States h[e]ld the land * * * in trust for the sole use and benefit of the Indian, 25

U.S.C. § 348, the [General Allotment Act] gave the United States no functional

obligations to manage timber; on the contrary, it established that the Indian

allottee, and not a representative of the United States, is responsible for using the

land, that the allottee would occupy the land, and that the allottee, and not the

United States, was to manage the land." Id. at 473 (quoting United States v.

Mitchell, 445 U.S. 535,542-543 (1980)) (ellipses and first brackets in original)

(internal quotation marks omitted). This Court recently examined this line of

authority in Marceau v. Blackfeet Housing Authority, 519 F.3d 838, 844-846 (9 _

Cir. 2008), reiterating the Supreme Court's assessments.

The Courts' holdings regarding the fundamental elements of the bare trust

created under the General Allotment Act apply with equal force here. The trust

relationship between the United States and the Tribe does not impose a duty on the

United States to manage the land that it holds in trust for the Tribe, including the

easement. Here, nothing on which the Robinsons rely holds to the contrary. See

Br. 20-27.

In short, the FTCA -- applicable only to federal employee actions --

provides no waiver of sovereign immunity for the independent actions of the

Tribe, which the Robinsons challenge here.
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3. The Robinsons' claims do not satisfy_ the second prong of the

jurisdictional requirement under the FTCA. -- Even if the Robinsons' claims here

challenged the actions of an employee of the government, the second prong of the

FTCA's jurisdictional requirement has not been satisfied. That condition requires

that, under the same circumstances alleged here, a private individual would be

liable to the Robinsons under the applicable law. 28 U.S.C. 1346(b)(l). See also

28 U.S.C. 2674. Under the FTCA, the determination of liability is based on the

law of the state where the alleged acts or omissions occurred. Yako v. United

States, 891 F.2d 738, 745 (9 tt_Cir. 1989); Richards v. United States, 369 U.S. 1, 6-

10 (1962).

Here, the Robinsons' complaint predicates the claims of liability on the

United States as trustee for the Tribe's lands. See, e.g., ER399, ¶1; ER400, ¶3;

ER404, ¶39. Therefore, the applicable law is California liability law for private

individuals serving as trustees. Under California law, "a trustee has a duty to

administer the trust solely in the interest of the beneficiaries." Cal. Prob. Code

§ 16002(a). Consequently, the United States' duty as a trustee extends only to the

Tribe as the beneficiary, not to third parties such as the Robinsons. California law

also provides that "[a] trustee is personally liable for torts committed in the

administration of the trust only if the trustee is personally at fault." Cal. Prob.
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Code §18002 (emphases added). Similarly, the trustee is "personally liable of

obligations arising from ownership or control of a trust property only if the trustee

is personally at fault." Cal. Prob. Code §18001. To establish that a trustee is

"personally at fault" requires a showing of intentional or negligent conduct. See

Haskett v. Villas at Desert Falls (2001) 90 Cal. App. 4th 864, 878 ("[a] trustee

who * * * acted in his representative capacity cannot be held personally liable

under section 18001 for an obligation * * * solely upon a showing that the

obligation arose out of his ownership or control of the trust property. The

imposition of such personal liability must also rest on a finding of personal fault

supported by a sufficient showing that the trustee's conduct was intentional or

negligent."). Here, nothing in the Robinsons' complaint indicates negligent or

intentional conduct on behalf of the United States. Indeed, as shown supra, the

United States merely holds the disputed easement on the Tribe's behalf for the

historical, statutory purpose of preventing alienation. See, e.g., 25 U.S.C. 465.

Thus, the Robinsons' complaint does not establish the elements of state law

liability. For this reason, the Robinsons have not satisfied the second and final

jurisdictional requirement of the FTCA and the district court's dismissal of their

lawsuit should be upheld.
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In sum, even if this Court considers -- in the first instance -- the Robinsons'

allegations that the FTCA confers jurisdiction over their challenge to the scope of

disputed easement, their allegations fail.

CONCLUSION

For the foregoing reasons, the judgment of the district court should be

affirmed.
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