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STATEMENT OF JURISDICTION

A. Subject Matter Jurisdiction of the District Court

The district court had subject matter jurisdiction over the trespass claims under 28 U.S.C. § 1345, the claims un-
der Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. § 403), under 28 U.S.C. §§ 1331 and 1345 and
33 U.S.C. § 406, and the claims under Section 301 (a) of the Federal Water Pollution Control Act (33 U.S.C. §
1311(a)), under 28 U.S.C. §§ 1331 and 1345.

B. Appellate Jurisdiction

This Court has jurisdiction pursuant to 28 U.S.C. § 1291.

C. Timeliness of Appeal

The district court entered final judgment against appellants Brent and Mary Nicholson on June 16, 2005. The
Nicholsons timely filed a notice of appeal on August 10, 2005. The district court entered final judgment against
appellants Keith and Shirley Milner, Mary Sharp, and Ian Bennett and Marcia Boyd on September 20, 2005.
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These appellants timely filed a notice of appeal on November 18, 2005.

ISSUES PRESENTED

(1) Whether the district court correctly held the appellants (hereinafter: “landowners”) liable in trespass for
maintaining shore defense structures, without permission or consent, on tidelands owned by the United States
and held in trust for the Lummi Indian Nation;

(2) Whether the district court correctly held the landowners violated Section 10 of the Rivers and Harbors Act
by maintaining unpermitted shore defense structures in navigable waters of the United States;

(3) Whether the district court properly exercised its discretion in ordering the landowners to remove their struc-
tures, to the extent located seaward of the mean high water line, as a remedy for the trespass and Rivers and Har-
bors Act violations;

(4) Whether the district court properly exercised its discretion in denying attorney's fees, under the Equal Access
to Justice Act, to landowners who sought fees after stipulating to voluntary dismissal without prejudice; and

(5) Whether this Court should remand for further proceedings on the Clean Water Act count against landowners
Brent and Mary Nicholson, given the United States' confession of error (herein) on the Clean Water Act judg-
ment.

STATEMENT OF THE CASE

A. Nature of the Case

The United States initiated this action against the owners of six separate upland parcels located on the Sandy
Point Peninsula in Whatcom County, Washington. The parcels in question all adjoin tidelands on the Strait of
Georgia, which are owned by the United States and held in trust for the Lummi Indian Nation. The parcels all
contain shore defense structures comprised of large boulders known as “riprap” and, in some cases, vertical
walls known as “bulkheads,” which structures encroach on the tidelands. None of six groups of landowners had
the permission or consent of the United States or the Lummi Indian Nation to maintain structures on the tide-
lands. Nor did any of the landowners have a permit to maintain the structures in navigable waters of the United
States, or to discharge fill material into waters of the United States.

The United States' complaints alleged trespass, a violation of Section 10 of the Rivers and Harbors Appropri-
ation Act of 1899 (“RHA”), 33 U.S.C. § 403, and a violation of Section 301(a) of the Clean Water Act
(“CWA”), 33 U.S.C. § 1311. The Lummi Indian Nation intervened in the action to assert its interest as the bene-
ficial owner of the tidelands

The United States and the Lummi Indian Nation obtained a compromise settlement against one landowner, and
entered into a consent decree with a second landowner. The district court entered summary judgment on the tres-
pass and RHA counts against the remaining four groups of landowners: (1) Keith and Shirley Milner (the
“Milners”); (2) Mary Sharp; (3) Ian Bennett and Marcia Boyd (“Bennett and Boyd”); and (4) Brent and Mary
Nicholson (the “Nicholsons”) (collectively, the “landowners”). The district court entered summary judgment on
the CWA counts against the Nicholsons. The landowners appealed all judgments.

B. Course of Proceedings and Disposition Below
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On May 31, 2001, the United States filed virtually identical complaints against the separate groups of landown-
ers, alleging three causes of action: (1) trespass; (2) violations of Section 10 of the RHA, 33 U.S.C. § 403; and
(3) violations of Section 301(a) of the CWA, 33 U.S.C. § 1311(a). ER 1.[FN1] Thereafter, the district court con-
solidated the actions (CR 14) and granted the Lummi Nation intervenor status (CR 50).

FN1. ER 1 is the complaint filed against appellants Keith and Shirley Milner. The complaints against
the other landowners are, in substance, identical.

On December 16, 2002, the court entered partial summary judgment in favor of the United States on the ques-
tion of ownership of the Lummi tidelands, holding the tidelands, as defined as the area between the line of mean
high water (hereinafter: “MHWL”) and the low water mark on the Strait of Georgia, were owned by the United
States and held in trust for the Lummi Indian Nation. ER 156.

On January 24, 2003, the court granted the government's motion for partial summary judgment on the question
of whether the boundary line separating the government's property was MHWL or a fixed line at some other loc-
ation as the result of an alleged avulsive event. ER 195. The Court held the boundary line had not become fixed
as a result of an avulsive event, but instead was ambulatory at the MHWL. Id.[FN2]

FN2. The landowners do not challenge this ruling on appeal.
In an order filed on February 11, 2003, the court held the landowners' shore defense structures did not “arrest”
the ambulatory boundary. ER 218. Instead, the court held the boundary was determined by the intersection of
mean high water (hereinafter: “MHW”) and the shore as it would be located but for the presence of the struc-
tures. Id.

On June 2, 2003, the court granted partial summary judgment in favor of the United States against the Nich-
olsons, concluding the Nicholsons had violated the CWA for discharges associated with the construction of their
shore defense structure without a permit issued by the U.S. Army Corps of Engineers. ER 253.

On June 18, 2003, the court granted partial summary judgment to the government and the Lummi Nation on
their trespass claim, and to the government on its RHA claim as to all appellants. ER 261. The court ordered ap-
pellants to, inter alia, “promptly remove all rock, riprap, and other shore defense structures” which were located
seaward of MHW, as determined by the United States' 2002 survey. Id. at 11.[FN3]

FN3. This order was stayed pending appeal, conditioned on payment by the landowners to the Lummi
Nation of fair market rental value for the use of the tidelands. ER 280.

On March 28, 2005, the district court commenced a five-day evidentiary hearing to determine the relief which
should be granted against the Nicholsons for having violated the CWA. On April 20, 2005, the Court issued
findings of fact and conclusions of law, awarding the United States a civil penalty of $1,500 and ordering the
Nicholsons to remove riprap located below the line of mean higher high water (hereinafter: “MHHWL”) as
shown on the 2002 survey unless the Nicholsons obtained an “after the fact” permit from the U.S. Army Corps
of Engineers. ER 326. This order was also stayed pending appeal. Id. at 16. The district court entered a Rule
54(b) final judgment in favor of the United States and the Lummi Nation on June 16, 2005. SER 342. The Nich-
olsons filed their notice of appeal on August 10, 2005. ER 350.[FN4]

FN4. The United States filed a protective cross-appeal from this judgment on August 18, 2005. CR 354.
Because the United States has determined the CWA judgment should be reversed and remanded for trial
(see pp. 58-61, infra) the United States is filing a motion to dismiss the cross-appeal, contemporaneous
with the filing of this brief.
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On September 2, 2005, based on a stipulation of the parties, the government dismissed its CWA claims against
the other landowners without prejudice. ER 364. The district court entered a Rule 54(b) final judgment in favor
of the United States and the Lummi Nation and against these other appellants on September 20, 2005. ER 365.
The Milners and Bennett and Boyd then filed a motion seeking attorney's fees pursuant to the Equal Access to
Justice Act (“EAJA”), 28 U.S.C. § 2412(d)(1). CR 367. The motion was denied on November 15, 2005. ER 393.
The present appeals followed.

STATEMENT OF FACTS

A. Trespass and RHA Violation

The locus of this controversy is the Sandy Point Peninsula, a low-lying spit of land which adjoins the Strait of
Georgia in the Puget Sound near Bellingham, Washington. The Sandy Point Peninsula is part of a tract of land
which, by the Treaty of Point Elliot and an 1873 executive order, was reserved for the use and benefit of the
Lummi people, extending “to the low-water mark on the shore of the Gulf of Georgia.” United States v. Ro-
maine, 255 F. 253 (9th Cir. 1919). The uplands were subsequently allotted and ultimately conveyed to non-In-
dian owners. The tidelands (the land lying between the MHWL and the low water mark) have never been alien-
ated and are held by the United States in trust for the Lummi Indian Nation.

In December 1999, the District Engineer of the U.S. Army Corps of Engineers, Seattle District, sent a letter to
the landowners or their predecessors in interest, requesting removal of shore defense structures determined to be
unlawfully located on the Lummi tidelands. SER 231 at 38 (Nicholson); at 42 (Sharp); at 47 (Milner); at 53
(Bennett). However, none of the landowners removed their structures.

On January 18, 2001, the United States Attorney for the Western District of Washington sent each of the
landowners a letter demanding removal of the structures. SER 231 at 55-56 (Nicholson); at 58-59 (Sharp); at
61-62 (Milner); at 64-65 (Boyd/Bennett). The landowners again did not comply. On May 31, 2001, the United
States filed the present action.

A topographical survey, conducted on the government's behalf in 2002, showed the landowners' shore defense
structures all partially located, to a greater or lesser extent, seaward of the MHWL. ER 231 at 1-14. The
landowners do not dispute the accuracy of this survey. ER 261 at pp. 3-4. It is also not denied that the property
line which divides their property from the Lummi tidelands is the MHWL; and they have neither the permission
or consent of the United States or the Lummi Indian Nation to encroach on the Lummi tidelands.

The landowners also do not dispute that the Strait of Georgia waterward of MHWL is a navigable water of the
United States; and that they have not sought nor obtained permits from the Corps of Engineers to maintain a
structure in navigable waters of the United States.

On the other hand, the landowners do argue: (1) none of their structures, at the time of their original construc-
tion, was built waterward of MHWL; and (2) the structures are now found waterward of MHWL only because of
unprecedented and unanticipated erosion of the shore waterward of their structures for which they claim to bear
no responsibility.

The United States does not concede these facts. Despite conducting extensive studies, the landowners' experts
were unable to document the extensive erosion which landowners claim occurred. Their expert surveyor testified
that between 1992 through the time of the 2002 survey conducted by the government, “there was only a few
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inches of movement.” SER 405 at 18, ll. 8-18. (Broadus). A coastal engineer called to testify by the Nicholsons
conducted a study which yielded no information as to erosion within 200 feet of the structures. SER 406 at 34,
ll. 11-19 (Shepsis). Beyond that point, to a depth of 30 feet, this study was only able to document a predominant
change in bottom depth of from zero to four feet over a 50 year period. Id. at 27, l. 2 - 28, l. 25.

The landowners were also unable to demonstrate their structures were originally built landward of MHWL. Ben-
nett and Boyd did not build their structure and, therefore, are unable to say where it was built in relation to MH-
WL. SER 99 (Bennett Dec., ¶¶ 3-4). The same is true of the Milners. SER 80 (Milner Dec., ¶ 4). Sharp placed
tons of riprap on the beach. SER 102 (Sharp Dec., ¶¶ 4-5). He did not first have the location of MHWL determ-
ined. Id.

The Nicholsons' structure was built by their predecessor in interest, Dennis Beeman. Mr. Beeman had over 300
tons of riprap barged to his home and dumped into the water in the area in front of a storm damaged bulkhead.
SER 403 at 25-26. He did not have a survey done to locate MHWL. Id. at 34-35. He was not certain where the
relevant tidal lines were located. Id. at 35. The most he could say in his testimony was “[i]t probably dropped
close to or at mean high water ...” Id. at 34.

B. CWA Violation (Nicholsons)

Commencing on or about September 9, 1987, the Nicholsons undertook the reconstruction of their shore defense
structure. SER 314 at 5. The Nicholsons' contractor removed a substantial portion of the riprap from the preex-
isting revetment, excavated beach material, poured lean concrete into the excavation to form a base, erected a
large concrete bulkhead wall, and then replaced the riprap. ER at 326 (Findings of Fact Nos. 25-31). Before au-
thorizing this work, the Nicholsons did not obtain a Clean Water Act Section 404 permit from the Corps of En-
gineers. SER 314 at 6.

The United States sought summary judgment based on evidence demonstrating the Nicholsons constructed their
new revetment at a bottom elevation below MHW and seaward of where the MHWL would have intersected the
shoreline - but for the unpermitted pre-existing structure - and therefore the Nicholsons had discharged fill ma-
terial into “waters of the United States” without a permit as required under CWA Sections 301 and 404, (33
U.S.C. §§ 1311 & 1344). Concluding these facts were uncontroverted, the district court (Judge Barbara Roth-
stein) entered partial summary judgment against the Nicholsons on the issue of CWA liability. ER 253.

In the subsequent penalty hearing (supra), a different district judge newly assigned to the case (Judge Ronald
Leighton) permitted the Nicholsons to present evidence not proffered during summary judgment proceedings,
including evidence purporting to show their new revetment was poured and constructed at a bottom elevation
above mean higher high water (hereinafter: “MHHW”).[FN5] Based on this evidence,[FN6] the district court
entered a finding of fact - contrary to the summary judgment ruling (supra) - that the Nicholsons did not conduct
any work or cause any discharges seaward of the MHHWL. ER 326 at 11-12 (Finding No. 38).

FN5. On the Pacific coast, there are diurnal (twice daily) high tides. See, Leslie Salt Co. v. Froehlke,
578 F.2d 742, 746 (9th Cir. 1978). “Mean high water,” or “MHW,” is an average including both daily
high tides. “Mean higher high water,” or “MHHW,” is an average using only the highest of the two
tides. RHA jurisdiction over “navigable waters of the United States” is measured by MHW. Id. at 753
(9th Cir. 1978). In contrast, CWA jurisdiction extends to MHHW and beyond. Id., at 753-6; see also 33
C.F.R. 328.3(d) (regulations governing extent of CWA jurisdiction in tidal water).
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FN6. The United States objected to the admission of this evidence at the penalty hearing for purposes of
overturning the liability ruling. SER 402 at 19. The district court held liability would not be revisited at
the penalty hearing and the evidence would be received at the penalty hearing only to measure the ex-
tent of the violation. Id. at 11-12, 19-20.

However, the district court did not reopen the prior summary judgment on liability. Instead, the district court
concluded “[o]ver time the beach continued to erode, eventually leading to portions of the revetment being inter-
sected by MHWL and MHHWL.” Id. The court further determined “this occurrence” resulted in “a violation of
Section 404 of the Clean Water Act as to that portion of the revetment waterward of MHHWL ...” Id. For this
violation, the court directed the Nicholsons to pay a civil penalty of $1,500.00 and to either obtain a permit for
their structure from the Corps or remove any riprap found waterward of MHHWL as determined by the 2002
survey. Id. at 16.

SUMMARY OF ARGUMENT

A. Trespass

The district court correctly held the landowners liable in trespass for maintaining shore defense structures on the
Lummi tidelands. The landowners do not dispute the fact of encroachment and concede they failed to remove
the offending portions of the structures upon notice by the United States. The landowners' argument that the
tidelands belong to the State of Washington is no defense. The landowners lack standing to assert the State's al-
leged interest, especially given the State's acquiescence to federal possession. In any event, the landowners' title
claim on behalf of the State is barred by collateral estoppel and without substantive merit.

As to the landowners' other arguments, the United States need not show the landowners (or their predecessors)
intended the trespass when the structures were first placed to demonstrate tort liability. Nor have the landowners
demonstrated any privilege enables them to maintain the structures to the detriment of the United States and
Lummi Nation as adjoining property owners.

B. RHA

The district court correctly held the landowners liable for RHA violations. The landowners concede portions of
their structures are submerged when the tide reaches MHW and thus within “navigable waters.” Under RHA
Section 10, any structure within navigable waters requires authorization from the Corps. The landowners con-
cede they lack such authorization. While the landowners allege the structures were lawfully constructed on up-
lands, this Court has held that there is no defense of lawful placement to an action under Section 10. Moreover,
the Corps' regulations require a permit for any structure within navigable waters, without regard to how it came
to be there. The Corps' regulations are reasonable, given the broad grant of authority in the RHA and the long
line of precedent from the Supreme Court and this Court affirming the breadth of that grant.

C. Injunction

Given the established trespass and RHA violations, the district court's removal order was well within the court's
discretion. In arguing otherwise, the landowners ignore the district court's plain intent to remedy both the tres-
pass and RHA violations. In any event, the landowners do not show the district court failed to consider the
factors they argue or that those factors outweigh the factors cited by the court in favor of the injunction. In ar-
guing the injunction is impractical, given the ambulatory nature of the tidal boundary, the landowners ignore the
fact that the injunction only requires them to remove material in relation to established survey lines.
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D. EAJA

The district court did not abuse its discretion in denying the motion by the Milners, Bennett and Boyd for attor-
ney's fees. Because these fee-claimants stipulated to voluntary dismissal of the CWA claims, without prejudice
and without judicial sanction, they are not “prevailing parties” for EAJA purposes. In any event, even if these
landowners can be seen to be prevailing parties on the CWA claims, the district court did not abuse its discretion
in denying fees. The United States voluntarily dismissed its CWA claims against the fee-claimants after winning
judgments against them on the trespass and RHA counts and after successfully defending against the landown-
ers' own motions for summary judgment on the CWA counts. The district court properly determined the United
States' position was substantially justified in light of the interrelationship between the claims, the United States'
success on the other claims, and the United States' success in litigating the CWA issues up to the point of volun-
tary dismissal. The United States' decision to voluntarily dismiss the CWA claims (and forego trial) in light of
the substantial relief already won, does not show the United States was unjustified in pursing the counts earlier.

E. CWA

The district court imposed a penalty and issued an injunctive order on the CWA count against the Nicholsons on
facts the district court found at the penalty hearing, rather than on the previously undisputed facts on which sum-
mary judgment was initially granted. The United States concedes the theory of liability adopted by the district
court at the penalty hearing is in error and the CWA judgment against the Nicholsons cannot stand. This court
should remand the CWA count for trial, given the district court's implicit determination that there are genuine
disputes of fact as to CWA liability.

STANDARD OF REVIEW

This Court reviews the district court's grants of summary judgment de novo. United States v. Louisiana-Pacific
Corporation, 967 F.2d 1372, 1376 (9th Cir. 1992). This Court reviews the district court's injunctive order for ab-
use of discretion and to determine whether the court applied any erroneous legal principle. S.E. C. v. Goldfield
Deep Mines Company of Nevada, 758 F.2d 459, 465 (9th Cir. 1989). Whether a party is a “prevailing party” for
purposes of EAJA is a question of law, United States v. 2.6 Acres of Land, 251 F.3d 809, 811 (9th Cir. 2001),
but the conclusion that the government's position was “substantially justified” is reviewed for an abuse of discre-
tion, United States v. Marolf, 277 F.3d 1156, 1160 (9th Cir. 2002).

ARGUMENT

I. THE LANDOWNERS ARE LIABLE FOR TRESPASS ON LUMMI TIDELANDS

A. The Facts Demonstrating Trespass Are Undisputed

Under the common law, a person is subject to liability for trespass if he or she “intentionally (a) enters land in
the possession of the other, or causes a thing or a third person to do so, or (b) remains on the land, or (c) fails to
remove from the land a thing which he is under a duty to remove.” Bradley v. American Smelting and Refining
Co., 104 Wash.2d 677, 681-2, 709 P.2d 782, 785 (Wash 1985) (quoting Restatement (Second) of Torts § 158
(1965)).[FN7] In the present case, the facts demonstrating these elements of trespass are undisputed. In particu-
lar, the landowners do not dispute that portions of their shore defense structures (per the 2002 survey) lie sea-
ward of the MHWL and thus on tidelands held by the United States in trust for the Lummi Nation. Nor do the
landowners deny they failed to remove the relevant portions of the structures upon notice by the United States.
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Instead, they argue, alternatively, (1) the United States does not hold valid title to the tidelands vis a vis the State
of Washington; and (2) the encroachment is legally excused for various reasons relating to ambulatory nature of
the property line. These arguments lack merit.

FN7. Causes of action for trespass onto lands held in trust for Indians are governed by federal law. U.S.
v. Pend Oreille Public Utility Dist. No. 1, 28 F.3d 1544, 1550, n. 8 (9th Cir. 1994). In determining the
federal rule of decision, this Court is “free to apply the traditional common law technique of decision
and draw upon all the sources of common law in cases such as the present.” Federal Deposit Insurance
Corporation v. New Hampshire Insurance Company, 953 F.2d 478, 481 (9th Cir. 1992) (internal quota-
tions omitted). As a general rule, “state law should be applied unless a significant conflict between
some federal policy or interest and the use of state law... is demonstrated...” United States v. State of
California, 655 F.2d at 914, 917 (9th Cir. 1980) (internal quotations omitted).

B. The Landowners May Not Assert Washington's Alleged Interests in The Tidelands in Defense of The Tres-
pass Claims

Relying on the “equal footing” doctrine, the landowners assert (Brief at 16-24) the State of Washington is the
true owner of the tidelands at issue and, therefore, the United States may not prosecute an action for trespass
upon the tidelands. This argument fails because: (1) the landowners lack standing to assert the State's alleged
ownership interest under the equal footing doctrine; (2) the State's claims under such doctrine are barred by col-
lateral estoppel; and (3) such claims lack merit, in any event.

1. The Landowners Lack Standing to Assert the State's Interests

The landowners do not claim to have any ownership interest in the tidelands. Nor do they assert their encroach-
ment on the tidelands is lawful based on any lease or permit granted by another person or entity claiming such
an ownership interest. Rather, they assert the United States' trespass action is void because a third party - the
State - could challenge the United States' (and the Lummi Nation's) right. This is a non sequitur. The possibility
the State might have a title claim superior to the United States' does not mean the landowners may assert the
State's interests in defense of their own unrelated trespass.

Contrary to the landowners' assertion (Brief at 16, n. 2), there is no authority for the notion that “a party accused
of trespass may [establish a defense by] by argu[ing] that a non-party State actually owns the property.” Rather,
in a trespass action, the law presumes valid title in the hands of the plaintiff in possession. Thomsen v. State, 422
P.2d 824, 827 (Wash. 1966). Accordingly, “a plea of title in a third person may not be set up by a defendant who
is not in privity of title with such third person.” Id. (quoting 52 Am.Jur. § 38, p. 865); see also, Rooney v.
Barnett, 200 F. 700, 705 (9th Cir. 1912) (“a ... trespasser... cannot make his wrongdoing successful by asserting
a flaw in the title of the one against whom the wrong has been by him committed”).

The case cited by the landowners - Puyallup Indian Tribe v. Port of Tacoma, 717 F.2d 1251 (9th Cir. 1983) - is
not to the contrary. Puyallup involved an action by a tribe to eject the Port of Tacoma from formerly submerged
lands that were part of a larger land area reserved to the tribe through executive order. The Port argued the State
was an indispensable party, on the grounds the State had a claim to the lands under the equal footing doctrine
(i.e., the rule that, upon admission to statehood, the State “received title to all navigable streams within its
boundaries” that were not expressly reserved). Id. at 1255. This Court disagreed. Noting, inter alia, “an action in
ejectment” is essentially an action “to settle title between the adverse claimant and the party in possession,” this
Court held the dispute between the tribe and the Port could be resolved without resolving the issue of the State's
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title. Id. at 1255-56.

To be sure, this Court went on to address the merits of the Tribe's claim to a reserved right, id. at 1256-1260,
and, in so doing, acknowledged that if the lands had not been reserved, they would have passed to the State upon
statehood. Id. at 1255-56. However, this Court did not thereby hold that proof of State title may be asserted as a
defense to a trespass claim. Puyallup was not a trespass case. In Puyallup, the defendant port was in possession
of the submerged lands and claimed title to such lands (albeit through a different theory). Id. at 1254,
1261-1263. As part of its action to eject the port, the tribe sought a declaration quieting its own title to the lands.
See, Puyallup Tribe of Indians v. Port of Tacoma, 525 F.Supp. 65, 68 (W.D.Wash. 1981). Thus, this Court af-
firmed the tribe's title in response to the tribe's request and in furtherance of the tribe's cause of action. See,
Rooney, 200 F. at 705 (“a plaintiff in ejectment must recover upon the strength of his own title, which must be
sufficiently established to warrant a verdict in his favor”).

In the present case, the Lummi Nation is the party in possession of the tidelands, having long exercised domin-
ion over the tidelands under the auspices of the federal reservation, and as manifested by, inter alia, land use
agreements authorizing uplands landowners access to the tidelands. In bringing trespass actions as trustee on be-
half of the Lummis, the United States did not seek to quiet title in the tidelands and does not need to quiet title,
as the landowners claim no title interest or right of possession (assuming the elements of trespass are otherwise
established). Accordingly, the State's possible claim to the tidelands is irrelevant.

Moreover, because the United States did not bring a quiet title action against the State, there is a jurisdictional
bar to an adjudication of title in this case. The United States does not waive its immunity, or the immunity of a
tribe, simply by bringing a cause of action on behalf of the tribe. See, United States v. United States Fidelity &
Guaranty Co., 309 U.S. 506, 512-513 (1940) ( “U.S.F. & G.”). While a defendant sued by the United States may
set up any valid defenses to the action, Danning v. United States, 259 F.2d 305, 310 (9th Cir. 1958), a defendant
may not raise cross-claims or counterclaims that go beyond the action asserted. U.S.F. & G., 309 U.S. 512-3;
U.S. v. $277,000 U.S. Currency, 69 F.3d 1491, 1493 (9th Cir. 1995). Here, the landowners are effectively at-
tempting to assert a cross-claim on behalf of a non-party (the State). They have not identified any waiver of im-
munity that would permit this Court to adjudicate that claim.

Nor have they shown the State has any interest in asserting such a claim (were jurisdiction present). To the con-
trary, the State of Washington specifically declined to assert an ownership interest in the tidelands in response to
an express invitation from the landowners to do so. SER 133 at 25-32. In declining, the State stated its chances
of prevailing on such a claim were “remote at best,” and asserting such a claim “would do more harm than good
in terms of Washington's interests statewide.” Id. at 27. Similarly, in unrelated litigation before this Court, the
State took the position that “the eastern boundary of the [Lummi] reservation is the line of low tide...” United
States v. Washington, 969 F.2d 752, 753 (9th Cir. 1992). Given the State's acquiescence to federal title over the
tidelands, the notion that the State's potential title claim excuses the landowners' trespass cannot be seriously
maintained.

2. The Landowners' Equal Footing Argument Is Barred By Collateral Estoppel

Assuming, arguendo, the landowners could assert the State's interests in defense of their trespass, their request
to do so must be denied as barred by collateral estoppel (issue preclusion). If allowed to assert the State's in-
terests, the landowners must stand in the State's shoes. Over seventy years ago, the State - through parties in
privity - litigated the “equal footing” issue against the United States and lost. See, United States v. Stotts, 49
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F.2d 619 (W.D. Wash. 1930). Stotts was a quiet-title action by the United States against private owners, to
whom the State had purported to convey Lummi tidelands. Id. at 618. The Washington Attorney General repres-
ented the landowners. In its final judgment (which was never appealed), the district court held the United States
had reserved the tidelands for the Lummi Nation and not “in trust for the state when admitted.” Id. at 620. In a
subsequent decree, the court “forever quieted” title in favor of the United States and declared State deeds pur-
porting to convey tidelands to several defendants to be “null and void and of no legal effect.” SER 133 at
41.[FN8]

FN8. The Clerk's record from the Stotts case is set out at SER 133 at 33-65.

Collateral estoppel or issue preclusion prevents a litigant from relitigating an issue of law or fact resolved
against him or her in a prior proceeding if: (1) there was a “full and fair opportunity to litigate the issue” (2) the
issue was “actually litigated and necessary” to a final judgment; and (3) the litigant was a party or in privity with
a party to the prior action. Resolution Trust Corp. v. Keating, 186 F.3d 1110, 1114 (9th Cir. 1999). Privity may
be found, inter alia, where a litigant controlled a party's position or had interests so closely aligned with the
party such that the party acted as a “virtual” representative. Tyus v. Schoemehl, 93 F.3d 449, 454 (8th Cir.1996);
see also Irwin v. Mascot, 370 F.3d 924, 929 (9th Cir. 2004) (describing relevant factors).

Here, privity is established under both standards. From the clerk's record in Stotts, it is evident the State of
Washington, through its Attorney General, substantially participated in and controlled the presentation of the
private owners' case and the interests of the State and the nominal defendants were perfectly aligned. See, SER
133 at 43-49. Because the validity of the private owners' title was entirely dependent upon the validity of the
State's claim to have owned the Lummi tidelands, under the “equal footing” doctrine, at the time the State con-
veyed title, id., the State necessarily had a strong interest in defending the private owners' title (if not actual liab-
ility for any title defects). Having litigated and lost the issue in defense of the private owners' title, the State can-
not litigate it again. Nor can this Court permit the present private landowners to litigate a claim for the State -
that the State cannot litigate in its own right - without running afoul of estoppel principles. This is especially
true in the context of real property rights, where the policy concerns underlying estoppel doctrines are at their
“zenith.” Nevada v. United States, 463 U.S. 110, 129 n. 10 (1983).

3. There is No Defect In the United States' Title

Under the “equal footing” doctrine, there is a “strong presumption” the United States conveyed title to sub-
merged lands (previously held in trust by the United States as sovereign) to newly admitted States upon admis-
sion to statehood. Idaho v. United States, 533 U.S. 262, 272-3 (2001). However, this presumption may be rebut-
ted by proof that: (1) the United States reserved submerged lands for another purpose; and (2) Congress recog-
nized such reservation (e.g., in the act admitting a territory to statehood), in a way demonstrating an intent to de-
feat the presumption of State title. Id. at 274-5.

The issue whether the United States intended to reserve tidelands for the Lummi Nation was first addressed by
this Court in 1919. See Romaine, 255 F. 253 (9th Cir. 1919). Upon review of the 1873 executive order reserving
for the Lummi Nation the lands at issue in this case, this Court remarked that “the intention to reserve to the In-
dians the possession of the land to the low water mark is made evident by the terms of the proclamation.” Id. at
259. The landowners do not dispute this determination. That is, they do not deny the executive order expressly
reserved lands to the “low water” mark. CR 96 at 3, 7.

However, they contend (Brief at 16-22) the conclusion in Romaine does not control - and the executive order re-
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servation is invalid - because Congress did not affirm its intention to defeat the presumption of State title to such
lands, when admitting Washington to statehood. In other words, the landowners contend the United States can-
not rebut the presumption of State title, per the standard developed in recent Supreme Court cases. See, Idaho,
533 U.S. at 272-3.

This argument cannot survive scrutiny. As explained in Stotts (supra), at the time of the reservation (in 1873),
“the Indians subsisted ... by hunting and fishing, and the tidelands were a necessary prerequisite to the enjoy-
ment of fishing,... which was evidenced by the proclamation of the President carrying the reservation to low wa-
ter.” 49 F.2d at 629. Moreover, there is ample evidence that Congress affirmed this reservation for the Lummi
Nation when admitting Washington to statehood in 1889. Congress admitted Washington to the union on the ex-
press condition that the:
people inhabiting said proposed State[] do agree and declare that they forever disclaim all right and title to the
unappropriated public lands lying within the boundaries thereof, and to all lands lying within said limits owned
or held by any Indian or Indian tribes; and that until the title thereto shall have been extinguished by the United
States, the same shall be and remain subject to the disposition of the United States.

Act of Febr. 22, 1889, 50th Cong., 2nd Sess., 25 Stat. 676, 677. The State of Washington met this condition by
adopting the same conditions, as a “compact with the United States,” as article 26 of its constitution. Wash.
Const. art. XXIV; see also, United States v. Aam, 887 F.2d 190, 198 (9th Cir. 1990) (noting article). The Presid-
ent proclaimed Washington's statehood only upon determining the conditions of the statehood legislation were
met. Proclamation of Benjamin J. Harrison (Nov. 11, 1889), 26 Stat. 1552.

Given the express terms of the executive order, the evident purpose of reservation to “low water,” and the condi-
tion imposed by Congress upon Washington's admission to the union, there is ample evidence Congress intended
to defeat the State's presumptive claim to title. See Idaho, 533 U.S. at 274-283 (affirming reservation of sub-
merged lands to tribe on similar facts).

C. The Landowners' Have Not Established a Legal Defense to Their Encroachment Into Tidelands

Although the landowners argue (Brief at 25) the beach front (and therefore their property line) “changes on daily
or seasonal bases,” the landowners (1) do not dispute the results of the 2002 survey demonstrating their struc-
tures to be seaward of the MHWL on the date of the survey; (2) do note cite any evidence demonstrating a sub-
stantial change in beach conditions between the date of survey and the date of summary judgment; and (3) do
not claim the changes in the shoreline are so variable that liability cannot be established. Instead, they ask this
Court to find an exception to the law of trespass that would permit them to intentionally maintain their encroach-
ment. No such exception should be recognized.

1. The Trial Court Properly Identified the Property Boundary

In granting summary judgment for the United States on the trespass and RHA claims, the trial court held the
landowners' property line, and the MHWL, should be determined based on where the elevation associated with
MHW intersects the shore in its “natural unobstructed state” as opposed to where MHW intersects the shore as
improved by the structures. While the landowners argue (Brief at 25-29) this ruling was in error,[FN9] the
landowners have not demonstrated the alleged error makes any difference to the relief granted for the trespass
found in this case. The 2002 survey maps the MHWL in relation to the existing shoreline as improved. ER 231
at 1-14. Given the survey results - showing a portion of the landowners' structures are submerged when the tide
reaches MHW - the district court determined a trespass had been committed to such extent, and ordered the
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landowners to remove those portions of their structures seaward of the MHWL, as shown on the survey. While
such removal will return the tidelands (below the MHWL) to an unobstructed state, the order compelling such
removal is based on the property line exactly as the landowners would have this Court determine it; viz., where it
falls on the structures.

FN9. For purposes of jurisdiction under the RHA, this Court defined navigable waters as “all places
covered by the ebb and flow of the tide to the mean high water (MHW) mark in its unobstructed, natur-
al state.” Leslie Salt Co., 578 F.2d at 753 (emphasis added). This rule is based on the notion that a
landowner cannot limit RHA jurisdiction over tidelands by building structures that hold back the tide-
lands. Id. The same principle would seem to apply for purposes of drawing property boundaries in tide-
lands.

2. The Trespass Was Intentional

While the landowners insist (Brief at 30) they did not “intend the rocks [riprap] in front of their bulkheads to be
on federal property,” this argument misses the point. The landowners' actions became intentional after the
United States notified them of the encroachment and they refused to remove the encroaching materials.[FN10]

FN10. The Milners claim they at one time made such an offer to the Corps of Engineers. True or not, no
such offer was made in response to the subsequent demand by the United States Attorney on January
18, 2001, see, SER 231 at 61-62, which preceded the filing of this action.

In further arguing (Brief at 31-34) the structures were not “tortiously” placed or they have no independent duty
to remove the structures, the landowners misstate the relevant legal standard. The landowners rely on the Re-
statement (Second) of Torts (1965). The Restatement provides: “[a] trespass may be committed by the continued
presence on the land of a structure .. which the actor has tortiously placed there” or which the “actor's prede-
cessor in legal interest... has tortiously placed there,” if, upon learning of the trespass, the actor “fails to remove
the thing.” Restatement (Second) of Torts (1965), § 161.

While the landowners contend there was no evidence the structures here were “tortiously” placed, the landown-
ers fail to note that “tortious,” as used in the Restatement, is not restricted to intentional or even negligent acts.
See, Restatement (Second) of Judgment (1965) § 6. Rather, the Restatement defines “tortious” conduct to in-
clude “conduct which is carried on at the risk that the actor shall be subject to liability for harm caused thereby,
although no such harm is intended and the harm cannot be prevented by any precautions or care which it is
practicable to require.” Id. (emphasis added). The Restatement also explains a trespass occurs whenever an act
is done with “substantial certainty” an encroachment will result. Id., § 158, cmnt. i.

As one Court has noted, “[a] littoral owner takes his property with the knowledge that the boundary may change
by accretion or reliction. This is a necessary condition of owning property along tidal waters.” Michaelson v. Sil-
ver Beach Improvement Association, 342 Mass. 251, 258, 173 N.E.2d 273, 278 (1961). Here, the landowners
concede that structures were placed, by them or their predecessors, for the specific purpose of protecting their
property from tidal erosion. Under such circumstances, the landowners cannot express surprise that their struc-
tures were found to be within tidelands and are properly held liable for the encroachment and harm caused.

3. The Trespass Is Not Excused By the Landowners' Desire to Protect Their Properties

Nor can the landowners establish a defense to trespass based on their desire to protect their property interests.
To avoid liability for trespass, the landowners must show their encroachment upon the tidelands is subject to a
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legal privilege. See Restatement (Second) of Torts (1965), § 158, cmt. e. This the landowners have not done.

Contrary to the landowners' assertion (Brief at 27), the district court did not hold the landowners may “not im-
prove their uplands to prevent erosion.” The right to improve uplands is not in dispute; rather, the issue is
whether a landowner can be held liable in trespass if an improvement constructed in uplands comes to encroach
upon adjacent tidelands as a result of shoreline erosion. The district court held that, even if the shore defense
structures were entirely on uplands when built - a point the United States does not concede (see pp. 9-10, supra)
- this fact is no defense for the present undisputed encroachment by the structures into the Lummi tidelands. ER
261 at 5.

In so holding, the court correctly relied on the longstanding principles relating to property boundaries in littoral
zones. The Supreme Court has observed:
It is the established rule that a riparian proprietor of land bounded by a stream, the banks of which are changed
by the gradual and imperceptible process of accretion or erosion, continues to hold to the stream as his bound-
ary; if his land is increased he is not accountable for the gain, and if it is diminished he has no recourse for the
loss.

Bonelli Cattle Co. v. Arizona, 414 U.S. 313, 325-326 (1973) (internal quotations omitted), overruled on other
grounds, Oregon ex rel. State Land Board v. Corvallis Sand and Gravel Co., 429 U.S. 363 (1977). The same
principle applies to property bounded by a tidal zone. Like the owner of property adjoining a stream, the owner
of uplands adjacent to tidal waters may gain property through accretion, or lose property through erosion. Id.

However, the upland owner has no right to fix a boundary to the detriment of the tidelands owner. See, e.g., New
Jersey v. New York, 523 U.S. 767, 783-784 (1998) (accretions to Ellis Island found to be property of New Jer-
sey); Strom v. Sheldon, 12 Wash. App. 66, 73 (1974) (person may not induce an artificial change in water
boundaries and then claim for himself whatever advantage that change has produced); Carr v. Kidd, 261 Va. 81,
540 S.E.2d. 884 (2001) (“a riparian owner may not, by means of lawful development of his land, enlarge his ri-
parian rights and advance the division line between his riparian zone and the riparian zone of other property
owners”); O'Neill v. State Highway Department, 50 N.J. 307, 324, 235 A.2d 1, 10 (1967) (riparian owner cannot
enlarge his holdings by excluding the tide).

The landowners' reliance on the “common enemy” doctrine is misplaced. This doctrine permits a property owner
to defend his or her property against flooding streams and rivers, without liability for diversions that may injure
neighboring landowners. See, Grundy v. Thurston County, 155 Wash.2d 1, 117 P.3d 1089 (Wash. 2005). In
Grundy, the Washington Supreme Court held the doctrine applies only to transient surface water, not to seawa-
ter. Id. at 10. While the landowners ask this Court to ignore Grundy and fashion a different standard for federal
lands in Washington (Brief at 30, n. 5), this Court has stated, “state law should be applied” (where federal com-
mon law governs) “unless a significant conflict between some federal policy or interest and the use of state law
... is demonstrated...” California, 655 F.2d at 917 (internal quotations omitted). The landowners have demon-
strated no conflict between Grundy and federal policy.

Equally important, the common enemy doctrine is inapposite to the. circumstances of this case. As the name
suggests, the doctrine applies when one property owner wards off a flow of water that is a “common” threat to
all property owners in its path. See, Grundy, 155 Wash.2d at 9-10, 117 P.3d at 1093-94. In contrast, natural
erosion is not a “common” enemy as between upland and tideland owners. Rather, it is a force that causes the
property boundary between the owners to shift over time, to the potential gain or detriment of either. In such cir-
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cumstance, there is no equitable basis for giving the upland owner a right of protection that could substantially
damage (if not destroy) the tidelands and the tidelands owner's rights.

Nor are the landowners correct in arguing (Brief at 31) there is a common law privilege granting access to tide-
lands for purposes of upland protection. Owners adjacent to navigable waters possess a common law right of ac-
cess and wharfage. See, United States v. River Rouge Improvement Co., 269 U.S. 411, 418 (1926). However,
such rights are subject to restrictions in “public law,” id., which, in the present case, would include restrictions
under the RHA (infra) and restrictions in title. Owners adjacent to federal tidelands held in trust for Indian tribes
do not have an automatic right of access. Cf. Confed. Salish & Kootenai Tribes v. Namen, 534 F.2d 1376 (9th
Cir. 1976) (finding access rights only after construing particular grants). More importantly for present purposes,
the landowners cite no authority that the common law right of access includes the right to maintain structures for
shoreline protection.[FN11]

FN11. Accordingly, even if this Court were to determine the landowners are not liable for trespass (e.g.,
due to the absence of “tortious” conduct), see, pp. 29-31, supra, such ruling would not give the
landowners a right to maintain the structures on tidelands. Rather, it would only shield the landowners
from damages or injunctive relief.

II. THE LANDOWNERS ARE LIABLE UNDER THE RHA

A. Section 10 Applies to All Structures In Navigable Waters

Congress passed the Rivers and Harbors Act of 1899 under its commerce powers over navigable waters of the
United States, which “are deemed the ‘public property of the nation...’ ” Wyandotte Transp. Co. v. United States,
389 U.S. 191, 201 (1967). When enacting the RHA, Congress intended, inter alia, to “prevent obstructions in
the Nation's waterways.” Id. The courts “have consistently found [the RHA's] coverage to be broad.” Id.

Section 10 of the RHA provides:
[1] The creation of any obstruction not affirmatively authorized by Congress, to the navigable capacity of any of
the waters of the United States is prohibited; and [2] it shall not be lawful to build or commence the building of
any wharf, pier, dolphin, boom, weir, breakwater, bulkhead, jetty, or other structures in any port, roadstead,
haven, harbor, canal, navigable river, or other water of the United States, outside established harbor lines, or
where no harbor lines have been established, except on plans recommended by the Chief of Engineers and au-
thorized by the Secretary of the Army; and [3] it shall not be lawful to excavate or fill, or in any manner to alter
or modify the course, location, condition, or capacity of, any port, roadstead, haven, harbor, canal, lake, harbor
of refuge, or inclosure within the limits of any breakwater, or of the channel of any navigable water of the
United States, unless the work has been recommended by the Chief of Engineers and authorized by the Secretary
of the Army prior to beginning the same.

33 U.S.C. § 403 (clause numbering added). Contrary to the landowners' assertion (Brief at 36), the three clauses
do not create three different types of violations. Rather, as explained by the Supreme Court, Congress enacted
Section 10 to prohibit “unreasonable obstructions to navigation and navigable capacity” and, “in the cases de-
scribed in the second and third clauses of section 10,” to authorize the Army Corps of Engineers “to determine
what in particular cases constitute[s] an unreasonable obstruction.” Wisconsin v. Illinois, 278 U.S. 367, 413
(1929) (emphasis added). As stated by this Court, “clauses 2 and 3 of section 10 ... constitut[e] a legislative enu-
meration of specific obstructions to navigable capacity that require Corps authorization.” United States v. Boy-
den, 696 F.2d 685, 688 (9th Cir. 1983) (quoting Sierra Club v. Andrus, 610 F.2d 581, 596 (9th Cir. 1979), rev'd
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on other grounds, 451 U.S. 287 (1981)).

Pursuant to this authority, the Corps has promulgated regulations requiring permits, under Section 10, for
“structures and/or work in or affecting navigable waters of the United States.” 33 C.F.R. § 322.3. The term
“navigable waters” means, inter alia, “those waters that are subject to the ebb and flow of the tide.” 33 C.F.R. §
329.4.

Here, there is no dispute (per the 2002 survey) that portions of the landowners' shore defense structures lie sea-
ward of MHW and within navigable waters of the United States. There is also no dispute that the landowners
never obtained permits from the Corps for these “structures ... in navigable waters.” 33 C.F.R. § 322.3. Accord-
ingly, the district court correctly determined the landowners are liable under Section 10.

B. Proof of Obstruction is Not Required

There is no support for the landowners' argument (Brief at 37) that the United States must prove an obstruction
of navigable waters as a condition precedent for bringing an enforcement action under Section 10. As just ex-
plained, Congress granted the Corps permitting authority for all structures within navigable waters. Wisconsin,
287 U.S. at 413; Sierra Club, 610 F.2d at 596.

In arguing otherwise (Brief at 38), the landowners misconstrue the import of this Court's ruling in United States
v. Alameda Gateway, 213 F.3d 1161 (9th Cir. 2000).[FN12] Alameda Gateway was not an enforcement action
against the owner of a structure for failing to obtain a permit. Rather, in that case, the Corps itself removed piers
it found to constitute an obstruction and then sued the owner for reimbursement of expenses. Id. at 1163-4. In
the course of determining the Corps had a right to reimbursement, this Court reviewed the Corps' regulatory de-
cision that the pier constituted an obstruction. Id. at 1165. In so doing, this Court observed that the piers were
“structures” under the second clause of Section 10 and therefore “presumed” obstructions (subject to the Corps'
regulatory authority). Id. This Court further held the Corps properly removed the piers as an actual obstruction,
in light of evidence the piers prevented the creation of a turning basin for ship traffic. Id.

FN12. The landowners also erroneously rely (Brief at 37) on United States v. Rio Grande Dam & Irrig-
ation Co., 174 U.S. 690, 729 (1899), a case interpreting the RHA prior to its amendment in 1899. See
Wisconsin, 287 U.S. at 413 (describing change).

In the present case, the issue as to whether the shore defense structures constitute an obstruction is not before the
Court. Because the landowners have not sought permits and the Corps has not exercised its regulatory authority
pursuant to such requests,[FN13] the issue here is the threshold question as to whether permits are required. The
district court correctly held that permits are required for the structures to be maintained.

FN13. If the Corps denies a permit based on a finding that a structure to constitutes a navigational ob-
struction (or for other cause), judicial review is under the Administrative Procedure Act. See, e.g., Alli-
ance To Protect Nantucket Sound, Inc. v. U.S. Dept. Of the Army, 398 F.3d 105 (1st Cir. 2005) (APA
challenge to Section 10 permit grant).

C. Proof That the Structures Were Constructed Within Navigable Waters Is Not Required

The district court also correctly held the United States may bring an enforcement action under Section 10 with
respect to structures found to be within navigable waters, without the need to prove the structures were within
navigable waters when first constructed. In arguing Section 10 only reaches structures proven to have been with-
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in navigable waters when first built, the landowners rely (Brief at 39) on the text of the second clause of Section
10, which prohibits, inter alia, the “building” of structures within navigable waters, without also expressly pro-
hibiting the “maintaining” of such structures. In so doing, the landowners ignore this Court's admonition (supra)
that clauses 2 and 3 provide a legislative “enumeration of specific obstructions ... that require Corps authoriza-
tion,” pursuant to Section 10's overriding prohibition against the “creation of any obstruction.” Sierra Club, 610
F.2d at 596. Maintaining shore defense structures found to be within navigable waters upon a shift of such wa-
ters is fairly described as “creating” an obstruction (or presumed obstruction, for which Corps authorization is
required).

Indeed, in Alameda Gateway, this Court specifically held “the RHA allows the United States to remove struc-
tures that were once erected lawfully but subsequently found to be obstructions.” 213 F.3d at 1167. As noted
(supra), Alameda Gateway involved piers that became a threat to navigation, only after Congress approved a
plan to improve the Oakland Harbor to allow access to larger vessels. Id. at 1163-64. Although the piers had
been lawfully constructed and maintained for years by the defendant's predecessors in interest, this Court held
the RHA provided a cause of action against the defendant, based on the changed circumstances. Id.

Alameda Gateway controls this case.[FN14] Like the defendant in Alameda Gateway, the landowners here con-
tend their shore defense structures were “lawfully constructed,” because landward of the MHWL. The district
court correctly determined that this factual dispute need not be resolved, as the claim of “lawful construction”
provides no defense to an action under Section 10. Id. at 1167.

FN14. In contrast, the sole case cited by the landowners (Brief at 39) is inapposite. People v. Amerada
Hess Corp., 84 Misc.2d 1036 (N.Y. City. Crim. Ct. 1975) was a criminal case under a municipal statute
deemed “similar” to Section 10. In acquitting the defendant for reinforcing property along a river bank,
the trial court noted, inter alia, the “concrete in question was on the bank above the high-water mark”
and the relevant statute “indicate[d] a concern with fill or obstructions ‘into’ a navigable waterway.” Id.
at 1037-38.

The district court's decision is also compelled by the Corps' regulations. As explained above, those regulations
require Section 10 permits for “structures and/or work in or affecting navigable waters of the United States.” 33
C.F.R. § 322.3. This requirement is not limited to structures “in or affecting navigable waters when built.” Id.
Courts have long interpreted the RHA and Section 10 as granting broad authority to the Corps to regulate navig-
able waters. See United States v. Alaska, 503 U.S. 569, 578-80 (1992) (outlining “broad interpretation”); see
also, United States v. Republic Steel Corp, 362 U.S. 482, 491 (1960) (“we read the [RHA] charitably in light of
the purposes to be served”). Given this broad delegation of authority, the Corps' interpretation of the RHA is en-
titled to deference. Boyden, 696 F.2d at 688; see also Nat. Cable & Telecommunications Ass'n v. Brand X Inter-
net Services, 545 U.S. 967, 979 (2005) (explaining deference principles).

In contrast, the landowners' cramped interpretation of Section 10 cannot be squared with the RHA's broad pur-
poses. The landowners would have this Court preclude the Corps from exercising regulatory authority over
structures within navigable waters - without regard to their impact on navigation or other relevant factors - in
any case where the Corps is unable to demonstrate the structures were within navigable waters when built.
Moreover, because it is often difficult (and sometimes impossible) to establish the pre-existing location of the
MHWL after a shoreline project is completed, the landowners' interpretation would have the perverse effect of
encouraging owners to complete projects in tidal zones without conducting surveys or seeking advance authoriz-
ation from the Corps, in order to evade regulatory review.
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D. Proof of “Intent” Was Not Required

For reasons already stated, there is no merit to the landowners' contention (Brief at 40) that the United States
must show “intentional” or “negligent” conduct to bring a civil enforcement action under Section 10. The
landowners reason that “strict liability” is inappropriate because violations of Section 10 can also be criminally
enforced. See 33 U.S.C. § 406 (providing misdemeanor penalties for violations of Section 10). However, where
the United States seeks only injunctive relief (as opposed to any penalty), there is no presumption against strict
liability. Cf., United States v. Garrett, 984 F.2d 1402, 1410 (5th Cir. 1993) (explaining presumption for criminal
cases).

The landowners' reliance on United States v. Ohio Barge Lines, Inc., 607 F.2d 624 (3rd Cir. 1979) is misplaced.
That case involved an action for reimbursement of expenses incurred by the United States to help salvage a
sunken barge that temporarily closed a river channel to navigation. Id. at 627. In declining to infer a cause of ac-
tion for such reimbursement, the Third Circuit determined, inter alia, that Section 10 does not prohibit the
“innocent sinking of vessels.”[FN15] Id. at 627-628. Significantly, the barge owner in that case did not decline
to remove the obstruction; rather, the owner refused to reimburse certain expenses incurred by the Corps to as-
sist such removal. Id. at 627. In contrast, in the present case, the landowners declined to remove or seek formal
authorization for the shore defense structures upon notice by the Corps. In Alameda Gateway, this Court spe-
cifically sanctioned a civil remedy in such context. To the extent there is any conflict between the decisions,
Alameda Gateway controls.

FN15. The RHA contains a separate provision governing negligently sunk vessels. See, 33 U.S.C. §
409; see also, Wyandotte Transp. Co., 389 U.S. at 204 (implying removal and reimbursement remedy
for negligently sunk vessels).

The landowners also err in relying (Brief at 40, 42) on United States v. Bigan, 274 F.2d 729 (3rd Cir. 1960).
That case involved a “bar” in a river created by “torrential rain” that washed overburden and loose material from
a mine site into the river. The Third Circuit determined there was no cause of action for the removal of the bar
under 12 of the RHA because: (1) the provision authorizing the “removal of any structures” was “in pari mater-
ia” with Section 10's prohibition against the building of structures, and (2) because the “bar” was not an inten-
tionally built structure. Id. at 732. Setting aside any dispute over the merits of this analysis, it is plainly inappos-
ite, as the structures in this case were intentionally placed. Under Alameda Gateway, the contention they were
lawfully placed is irrelevant.

III. THE DISTRICT COURT PROPERLY EXERCISED ITS DISCRETION IN ORDERING REMOVAL OF
THE STRUCTURES TO THE EXTENT OF ENCROACHMENT

In challenging the district court's injunctive order, the landowners start with a mistaken premise; viz., the asser-
tion (Brief at 41) that the court issued the injunction “under the RHA, rather than the trespass claim.” In fact, the
district court expressly determined that “an injunction is available for both the trespass and the RHA violation.”
Order (June 16, 2003) at 9. Further, the district court expressly declined to limit its injunctive order to an order
compelling the landowners to seek permits, given “such an injunction would not remedy the trespass.” Id. at 10.
Finally, when identifying the “equitable considerations” relevant to its order, the district court cited, inter alia,
the Restatement (Second) of Torts, § 936(1). Id. at 11. Thus, it is abundantly clear the district court fashioned its
injunctive relief to remedy both the trespass and RHA violation.[FN16]

FN16. At the conclusion of its analysis with respect to the injunction, the district court stated, “[a]s the
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trespass claim is coextensive with the RHA claim, an injunction under [the RHA] makes unnecessary a
remedy for the trespass claim given the government's waiver of all damages [for the trespass].” In con-
text, it is evident that the district court determined additional injunctive or damage remedies under tres-
pass were unnecessary; not that the injunction entered did not provide a remedy for the trespass. In any
event, the RHA and property issues overlap, as the Corps requires any Section 10 permit applicant to
affirm that he or she “possesses or will possess the requisite property interest.” 33 C.F.R. § 325.1(d)(7).

In this context, there is no merit to the landowners' contention (Brief at 42) that the injunction must be reversed
based on an absence of authority in the RHA. The landowners rely on the language in Section 12 authorizing in-
junctive relief for the “removal” of structures “erected in violation” of Section 10 (or other provisions) and the
absence of language authorizing injunctive relief against structures found to be in violation of Section 10. As
with other arguments raised by the landowners (supra), this argument is foreclosed by Alameda Gateway. In
Alameda Gateway, this Court inferred a remedy in removal and reimbursement for lawfully erected structures
found to constitute navigational obstructions, despite the absence of any terms in Section 12 providing such a
remedy. 213 F.3d at 1164-67. In so doing, this Court noted, inter alia, Section 12's remedies are not exclusive,
id. at 1166 (citing Republic Steel Corp., 362 U.S. at 491-2); and the courts may infer remedies to enforce the
provisions of the RHA per the broad purposes of the Act, id. at 1166 (citing, Wyandotte Transp. Co., 389 U.S. at
200-04). Pursuant to this precedent, this Court may readily infer the authority to issue an injunction to enforce
Section 10's permit requirement.

In any event - setting aside the issue of remedial authority under the RHA - the landowners do not challenge the
district court's authority to order removal of the shore defense structures (to the extent of the encroachment into
the tidelands) to remedy the trespass. Accordingly, the pertinent issue is not the district court's authority to issue
the injunction, but whether the district court properly exercised its discretion in so doing.

The landowners raise three objections, none of which have merit. First, the landowners argue (Brief at 43-44)
the removal order was inappropriate because the shore defense structures (to the extent of their encroachment in-
to tidelands) do not represent an actual threat or obstruction of navigation. This objection fails for reasons
already stated. Because the injunction was designed to remedy the trespass, in addition to the RHA violation, the
district court cannot be seen to have abused its discretion in declining to limit the injunction to an order compel-
ling the landowners to seek Section 10 permits. Such an order would not have addressed the interests of the
Lummi Nation, which go beyond navigation. See, e.g., SER 231 at 67-71.

Second, the landowners argue (Brief at 44) the district court abused its discretion in failing to consider the
landowners' “lack of willfulness.” Assuming, arguendo, the landowners did not intend to encroach on Lummi
tidelands, the landowners fail to explain how such lack of willfulness overrides the Lummi's proprietary interests
in preserving the tidelands, or the federal government's interest in preserving the integrity of the Section 10 per-
mit program vis a vis encroachments into navigable waters.

Third, the landowners' argue (Brief at 44) the injunction should be reversed as “impractical” given the difficulty
of determining MHWL on a day-to-day basis. This argument ignores the terms of the injunction. Contrary to the
landowners' representation (Brief at 44), the district court did not compel the landowners to remove riprap in re-
lation to “daily” or “monthly” changes in the shoreline and MHWL. Nor did the court require the landowners to
determine where the MHWL would be “but for the presence of artificial structures.” Rather, the court directed
the landowners: (1) to remove riprap seaward of the MHWL as determined by the 2002 survey; and (2) to re-
move riprap found to be seaward of MHWL in future surveys that may be prepared by the United States. Order
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(June 16, 2003) at 12-13. Accordingly, the only relevant question is whether it is practical to remove riprap in
relation to established survey lines. The landowners have not argued otherwise.

Finally, the landowners argue (Brief at 45-46) the injunction is “overbroad” because: (a) it compels the landown-
ers to remove materials they did not place into navigable waters, and/or (b) compels the landowners to correct
violations that occurred years ago and allegedly outside the statute of limitations. The former objection goes not
to the breadth of the injunction but to the substantive law that affords an injunctive remedy for the violations.
Where the law affords a remedy for an encroachment upon neighboring property - notwithstanding whether the
encroachment was initially intended - it is not inequitable to grant such relief.

The latter objection (regarding the statute of limitations) is readily dismissed. The landowners do not allege the
United States' cause of action was barred by any statute of limitations. Nor could they credibly make such argu-
ment, given their contention that the structures were landward of the MHWL and thus lawful when built. Under
the landowners' theory of the case, the violations did not commence until the shoreline eroded and were not
“discovered” until the 2002 survey. In any event, because the encroachment is ongoing and the United States
seeks no remedy in damages, there is no statute of limitations bar. See Pickern v. Holiday Quality Foods Inc.,
293 F.3d 1133, 1135-1137 (9th Cir. 2002) (statute of limitations does not apply to action to enjoin ongoing viol-
ation under the Americans with Disabilities Act); Skokomish Indian Tribe v. United States, 410 F.3d 506, 518
(9th Cir. 2005) (statute of limitations does not bar action relating to ongoing trespass).

IV. THE DISTRICT COURT DID NOT ERR IN DENYING ATTORNEY'S FEES

Under EAJA, a court shall award reasonable attorney's fees and costs to a litigant in a civil action against the
United States: (1) if the litigant is a “prevailing party,” and (2) the government fails to show its position was
“substantially justified” or “special circumstances make an award unjust.” 28 U.S.C. § 2412(d)(1)(A); Carbonell
v. I.N.S., 429 F.3d 894, 898 (9th Cir. 2005). Two groups of landowners - the Milners and Bennett and Boyd
(collectively, the “fee-claimants”) - sought fees in this case on the theory that they prevailed on the voluntarily-
dismissed CWA claim. The district court determined the fee-claimants were not “preclude[d]... from being the
prevailing party,” but a fee award was inappropriate, because the United States' position was “substantially justi-
fied.” ER 393 at 3-5. The district court need not have reached the latter question. The fee-claimants stipulated to
dismissal without prejudice and thus cannot be prevailing parties for EAJA purposes.[FN17] In any event, the
district court's finding on substantial justification was well within its discretion.

FN17. The Court of Appeals may affirm on any ground supported by the record. Rivero v City and
County of San Francisco, 316 F.3d 857, 862 (9th Cir. 2002).

A. The Fee-Claimants Are Not Prevailing Parties

In Buckhannon Board and Care Home, Inc. v. West Virginia Department of Health and Human Resources, the
Supreme Court held that to be a “prevailing party,” for purposes of certain federal fee-shifting statutes similar to
EAJA, a litigant must obtain a “a court-ordered chang[e] [in] the legal relationship between [the plaintiff] and
the defendant.” 532 U.S. 598, 603 (2001) (internal quotations and citations omitted). The Court specifically re-
jected the argument that a party can “prevail,” for purposes of a fee award, by bringing litigation that acts as a
“catalyst” for a voluntary change in the parties' legal relationship. Id. at 605. The Court stated that voluntary ac-
tion “lacks the necessary judicial imprimatur on the change.” Id. at 605.

This Court subsequently affirmed that Buckhannon applies to EAJA. Perez-Arellano v. Smith, 279 F.3d 791, 794
(9th Cir. 2002). In so doing, this Court expressly held that to be a prevailing party, one must “gain[] by judgment
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or consent decree a ‘material alteration of the legal relationship of the parties.’ ” Id. (emphasis added). More re-
cently, in Carbonell, this Court determined an order short of a final judgment could qualify a litigant for
“prevailing party” status, but only because the order caused a material change in the relationship between the
parties “stamped with some ‘judicial imprimatur.’ ” 429 F.3d at 900-01 (addressing stipulated order requiring
INS to consider motion to reopen deportation proceedings).

In the present case, there is no such order. The fee-claimants stipulated to dismissal of the CWA claims under
Rule 41(a)(1) of the Federal Rules of Civil Procedure. That rule provides a mechanism for a plaintiff to obtain
dismissal “without order of court,” if “all parties who have appeared in the action” stipulate to dismissal. Id. The
rule provides, “[u]nless otherwise stated in the notice of dismissal or stipulation, the dismissal is without preju-
dice.” Id (emphasis added). In other words, dismissals under Rule 41(a)(1) are without judicial imprimatur, by
rule. See, Commercial Space Management Company, Inc. v. The Boeing Company, Inc., 193 F.3d 1074, 1077
(9th Cir. 1999) (dismissal under Rule 41(a)(1) “leaves the parties as though no action had been brought”)

In contrast, Rule 41(a)(2) provides that where a defendant declines to stipulate to dismissal (and has filed an an-
swer or motion for summary judgment), “an action shall not be dismissed at the plaintiff's instance save upon or-
der of the court and upon such terms and conditions as the court deems proper.” Fed.R.Civ.P. 42(a)(2). In such
circumstance, the court can order that dismissal shall be with prejudice. Id.; Hargis v. Foster, 312 F.3d 404, 412
(9th Cir. 2002). A dismissal with prejudice is a judgment on the merits that can render a defendant a “prevailing
party” for attorney's fee purposes. Zenith Ins. Co. v. Breslaw, 108 F.3d 205, 207 (9th Cir. 1997), abrogated on
other grounds by AMAE v. California, 231 F.3d 572 (9th Cir.2000) (en banc). Indeed, “[i]t is common for courts
to require plaintiffs to pay their opponents' reasonable legal fees and costs as a condition of dismissal under Rule
41(a)(2).” McLaughlin v. Cheshire, 676 F.2d 855, 856 (D.C. Cir. 1982).

Having failed to seek dismissal with prejudice, the fee-claimants cannot be heard to contend they are “prevailing
parties.” The fee-claimants cite no authority in support of their position (and do not even address the issue in
their brief). For its part, the district court reasoned that because a defendant does not choose to participate in a
lawsuit, a defendant can be seen to “prevail” whenever a suit is dismissed and the status quo maintained. ER 393
at 3. However, this reasoning is directly contrary to Buckhannon. The Supreme Court's holding in Buckhannon
was based on the “plain language of the statute,” 598 U.S. at 605, and the notion that a party does not “prevail”
in litigation without obtaining a judgment or relief from the court. Id. at 603 (citing Black's Law Dictionary
1145 (7th ed. 1999)). In other words, to be eligible for fees under EAJA, a plaintiff or defendant must be able to
show he or she is a “prevailing party,” per the longstanding “legal meaning” of that term. Id. at 615-16
(emphasis in original); and see, Mr. L. v. Sloan, 449 F.3d 405, 407 (2nd Cir. 2006) (Buckhannon applies to
plaintiffs and defendants alike). The fee-claimants cannot make this showing.

B. The United States' Position Was Substantially Justified

EAJA states that a court may not award attorney's fees against the United States if “the court finds that the posi-
tion of the United States was substantially justified.” 28 U.S.C. § 2412(d). The Supreme Court has observed that
EAJA's reference to “ ‘the position of the United States' in the singular... suggests that the court need make only
one finding about the justification of that position.” Commissioner, Immigration and Naturalization Service v.
Jean, 496 U.S. 154, 159 (1990). The court explained that “[w]hile the parties' postures on individual matters
may be more or less justified, the EAJA - like other fee-shifting statutes - favors treating a case as an inclusive
whole, rather than as atomized line-items.” Id. at 161-162. See also United States v. Rubin, 97 F.3d 373, 376
(9th Cir. 1996) (“[T]he district court did not abuse its discretion either in treating the case as a whole or in de-
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termining that the position of the government was, as a whole, substantially justified”).

In the present case, the United States brought a civil enforcement action against the fee-claimants et al., for
maintaining and/or improving shore-defense structures that encroach upon Lummi tidelands. The United States
sought relief on three distinct legal theories - under trespass, the RHA, and the CWA - in relation to the common
set of facts. The United States prevailed against the fee-claimants on all theories prosecuted to judgment, volun-
tarily dismissing only the CWA claim. Accordingly, it is apparent the United States' position was substantially
justified.

The fee-claimants' argument (Brief at 58) that the district court was required to “independently review” the justi-
fication for the CWA claim is without merit. As the fee-claimants note (Brief at 57), there are cases in which
courts have awarded fees for some claims in litigation and not others. However, the fact that courts have discre-
tion to divide litigation into segments or claims when determining whether to award fees is no support for the ar-
gument that they must do so, or that it constitutes an abuse of discretion to decline to do so. Here, the district
court determined the United States' success on the trespass and RHA claims supported its finding that the United
States was substantially justified in also bringing a CWA claim. ER 393 at 4. This determination was proper.

Moreover, the district court also properly determined the CWA claims were substantially justified on their own.
In arguing otherwise (Brief at 59-60), the fee-claimants ask this Court to ignore the record. Because the CWA
claims never went to trial, the relevant question is whether the United States was substantially justified in bring-
ing and maintaining the CWA claims to the point of voluntary dismissal. The landowners filed two summary
judgment motions on the merits of the CWA claim. CR 78, 96. The United States prevailed on both of these mo-
tions. ER 87, 158. The United States then prevailed on its own summary judgment motions on the trespass and
RHA claims, ER 156, 195, 261, and against the Nicholsons on the CWA claim, ER 253. This left the CWA
claims against appellants Milner, Bennett and Boyd, and Sharp as the only counts remaining for trial. Instead of
pursuing trial, the United States made a tactical decision that the relief already obtained via summary judgment
was sufficient and voluntarily dismissed the remaining CWA counts as to all remaining defendants.

Contrary to the fee-claimants' assertion (Brief at 59-60), the record developed through these proceedings does
not demonstrate the United States had no evidence in support of its CWA claims against them. In its order deny-
ing the landowners' first summary judgment motion (on the CWA claims), the district court concluded the
landowners could have been found to have violated the CWA through maintenance activities in relation to the
existing structures (e.g., replacement of riprap boulders) even if the landowners did not place the original struc-
tures. The fee-claimants do not challenge that ruling in the context of their present appeal (on the denial of fees).
Nor do they demonstrate the United States was without substantial justification for believing, on the facts, that it
would be able to prove such violations (at least to the point where the United States decided to voluntarily dis-
miss).[FN18]

FN18. For example, landowners Bennett and Boyd admitted that in the fall of 1998, they hired someone
to drive a tractor onto the beach, pluck dispersed riprap from the tidelands, and discharge the rock on
the beach in front of their property. SER 383-2 at 5. They also admitted that they made no advanced ef-
fort to ascertain the tidal boundary and had no permit for the work. SER 383-3 at 4-6. Measurements
taken at the Bennett/Boyd property in November 1998 demonstrated the Bennett/Boyd shore defense
structure was seaward of the MHWL. SER 383 (Decl. of Kipnis) at ¶ 7. Given these facts, this case
could have gone to a trier of fact, and the trier of fact could reasonably have found a CWA violation.
See Borden Ranch Partnership v. United States Army Corps of Engineers, 261 F.3d 810, 815 n. 2 (9th
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Cir. 2001) (CWA liability for redeposit of native material).

In denying the fee-claimants' fee request, the district court specifically noted there was evidence the claimants
had “moved or added rocks to their revetment” and that “it was previously determined [by the court] that one
may be liable for a discharge even if he did not originally place the offending material (and even if the material
was not offending when it was placed).” The district court did not abuse its discretion in relying on these factors
or in determining, based on all relevant factors, that the United States' position was substantially justified.

V. THE CWA JUDGMENT AGAINST THE NICHOLSONS SHOULD BE REVERSED AND THE MATTER
REMANDED FOR TRIAL

The CWA makes it unlawful to discharge any pollutant into a water of the United States, except as authorized in
a permit or program under the Act. 33 U.S.C. § 1311(a). The term “pollutant” includes dredged or fill material.
33 U.S.C. § 1362(6). Section 404 of the CWA authorizes the Army Corps of Engineers to issue permits for the
discharge of such material. 33 U.S.C. § 1344(b); see also Resource Investments, Inc. v. U.S. Army Corps of En-
gineers, 151 F.3d 1162, 1165-6 (9th Cir. 1998) (explaining requirement). With respect to tidal waters, CWA jur-
isdiction extends to and beyond MHHW. See Leslie Salt Co., 578 F.2d at 753-56; 33 C.F.R. § 328.3(d). In the
present case, the district court affirmed the Corps' authority, under the CWA, to regulate the tidelands beyond
MHHW. ER 253 at 5-7.

When seeking summary judgment under the CWA, however, the United States did not rely on this broader inter-
pretation. Rather, as explained (p. 11, supra), the United States presented evidence demonstrating the Nich-
olsons' revetment was constructed at an elevation at or below where MHHW would have intersected the
shoreline, but for the pre-existing (and unauthorized revetment), then encroaching upon tidelands. The district
court granted summary judgment on this factual basis, concluding CWA jurisdiction must be determined in rela-
tion to the shoreline in its unobstructed state and without regard to unauthorized structures stemming the flow of
the tide.

As further explained (supra), after the case was reassigned to a different district judge, the newly-assigned judge
convened a penalty hearing, during which the Nicholsons introduced evidence they had not proffered to the dis-
trict court in response to the United States' summary judgment motion. Based on the new evidence, the district
court entered a finding that the Nicholsons did not conduct any work below the elevation of MHHW. ER 326 at
11-12 (Finding No. 38). After making this factual finding, the district court postulated a theory of CWA liability
not advanced by any party and for which no evidence was presented; viz., the theory that the Nicholsons are li-
able under the CWA for pre-existing riprap placed by their predecessors in interest, which (allegedly) came to
lie seaward of the MHHWL as a result of shoreline erosion. The court then entered a penalty and injunctive or-
der based on this theory of liability.

Thus, while the district court purported not to disturb the earlier summary judgment ruling, id. at 12 (Conclusion
No. 1), the court's judgment is in effect a complete reconsideration of the earlier summary judgment and imposi-
tion of liability on a new set of undisputed facts; viz., the undisputed fact that a portion of the Nicholsons' shore
defense structure (per the 2002 survey) lies seaward of the MHHWL. The new summary judgment is in error.
Unlike the RHA, the CWA does not provide liability for structures lawfully constructed that come to lie within
navigable waters. Rather, to prove a CWA violation for a discharge along the shore, the United States must
show the discharge was seaward of the relevant tidal line.

Accordingly, although the landowners do not challenge the CWA judgment on these precise grounds,[FN19] the
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United States submits that summary judgment was incorrectly entered and the case must be remanded for trial
on the merits. Although the district court made findings of fact at the penalty hearing that bear on liability, the
penalty hearing was not convened as a trial on liability, the parties did not consent to try the liability issues be-
fore the court,[FN20] and the United States did not present its affirmative case on liability. See Tull v. United
States, 481 U.S. 412 (1987) (explaining right to jury trial on liability in CWA case); see also, SER 24
(designating case as jury matter). Thus, the district court's findings can only be interpreted as a legal determina-
tion that relevant facts pertaining to liability remain in dispute. This Court should remand the CWA count
against the Nicholsons for trial of those disputed facts.[FN21]

FN19. While the landowners challenge the district court's entry of summary judgment (see Brief at
50-51), they challenge Judge Rothstein's determination on the record developed on the summary judg-
ment motions, rather than Judge Leighton's effective (albeit disavowed) reconsideration of summary
judgment, following the penalty hearing.

FN20. The Nicholsons filed a jury demand, [CR 6, 2:01-cv-81 1], which has not been withdrawn. See
Fed. R. Civ. P. 38(d) (requiring consent of parties to withdraw jury demand).

FN21. Given the need for remand, the other errors argued by the Nicholsons are not ripe for review.
The Nicholsons argue, inter alia, that the district court (1) erred in determining CWA jurisdiction ex-
tends landward of MHHW, and (2) erred in concluding, for jurisdictional purposes, that the pre-existing
defense structure on the Nicholsons' shoreline should be disregarded. Brief at 47-48. Both issues are
somewhat fact specific and the extent to which either issue will matter on remand is unclear. The
United States can adduce and present evidence to prove liability, however the jurisdictional questions
are resolved. Accordingly, both issues are better left for appellate resolution, if necessary, after the re-
cord is further developed below.

CONCLUSION

For the foregoing reasons, the judgment of the district court should be affirmed with one exception; the judg-
ment in favor of the Nicholsons under the CWA should be reversed and remanded for trial.

UNITED STATES OF AMERICA, on its own behalf and as trustee on behalf of the Lummi Nation Plaintiff-
Appellee-Cross-appellant, The Lummi Nation, Intervenor-Respondents-Appellees, v. Keith MILNER and Shir-
ley A. Milner, et al., Defendants-Appellants-Cross-appellees.
2007 WL 1511743 (C.A.9 ) (Appellate Brief )

END OF DOCUMENT

2007 WL 1511743 (C.A.9) Page 29

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.


