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INTRODUCTION

This case fully displays the Government's power to deprive citizens of the

right to live securely on their property. In doing so, the Govemment asserts

unprecedented legal strategies and positions, including (1) prosecuting individuals for

failing to obtain a permit, when no permit was required at the time of construction,

and (2) insisting that shoreline boundaries remain ambulatory and unimproved, to

avoid interfering with a tideland owner's alleged "right" to erode uplands.

Intervenor Lummi Indian Nation ("Lummi") urges resolution of these matters

by signing a lease agreement. Appellants ("Homeowners") remain willing to pay the

fair market rental value of any occupied tidelands. However, under the pressure of

the Government's relentless prosecution and the terms of the District Court's ruling,

any "agreement" will be no agreement at all, but instead an ultimatum dictated by

Lummi.

Additionally, the Government and Lummi portray Homeowners' shore

defense structures as injuring Lummi's alleged tidelands interests. However, if

Homeowners' improvements prevent the mean high water ("MHW") line from

moving landward, it does not follow that Lummi own less tidelands. Rather, Lummi

merely gain less than if the uplands were allowed to further erode.

Homeowners simply are not trespassing and have merely improved their own

land. Moreover, any trespass would be against the owner of the tidelands, the State

-1-



of Washington ("State"), which unlike Lummi, hasa respected system of leasing

tidelands basedon fair market value.

These issues are critically important to far more parties than those before the

Court, asmany expect sea levels to rise in the coming years. All owners of property,

both private and public, require assurance that lawfully erected shore defense

structures may stabilize shoreline boundaries. This Court should reverse the District

Court.

REBUTTAL STATEMENT OF FACTS

Several of Respondents' "facts" merit a brief response. First, the Government

notes that prior to the filing its complaints, the respective Homeowners received

requests from the U.S. Army Corps of Engineers ("Corps") to remove their shore

defense structures. See USBr. at 8. However, the Government conveniently omits

that the Homeowners promptly responded to the Corps by expressing uncertainty as

• to the precise shoreline boundary. See Dkt.235, at Ex. D, F, H; Dkt.237, at 2.

Homeowners did not flaunt the rule of law; they merely needed an appropriate

boundary determination.

The Government criticizes Homeowners' assertion that their structures were

originally built waterward of MHW and that the boundary has shifted landward due

to no fault of their own. See USBr. at 9) Through innuendo and cherry picking from

i The Government quotes a surveyor out of context from the CWA trial to assert

-2-
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the record, the Government counters that Homeowners were "unable to demonstrate

their structures were originally built landward ofMHWL." ld. at 10. This

suggestion is misleading at best. Homeowners were understandably unable to

demonstrate exactly where MHW existed at the time of construction (e.g. 15.7 feet

away from their bulkhead). However, they did testify that construction was landward

of MHW because MHW was well waterward of the place of construction. See, e.g.,

Dkt.240, 238.

The Government continues its criticism by citing to the Declaration of Shirley

Milner. USBr. at 10 (citing SER 80). Of course, her declaration is justifiably silent

as to the location of MHW at the time of original bulkhead construction because the

Milners' didn't construct it--their predecessor did.

Paradoxically, the Government has always contended that it did not need to

show where the property line was at the time of construction. Accordingly, the

Government cannot now credibly argue that Homeowners were "unable" to prove

original construction above MHW when the Government's theory of liability made

such proof irrelevant.

that MHW moved only a few inches from 1992 to 2002. See USBr. at 9 (citing

SER 405, at 18.). The surveyor testified to this movement by comparing two

surveys as "snapshots" in time. Id. Because the beach moves on a daily and

seasonal basis, two snapshots may not accurately demonstrate long term changes.

-3-



Similarly, the Government selectively cites testimony from the Nicholsons'

predecessor,Dennis Beeman, to suggest that he dumped riprap into the water without

I

i

!

!

I

!

I

locating MHW. However, this directly contravenes Judge Leighton's unappealed

finding of fact that Mr. Beeman placed riprap landward of the vegetation line, see

Dkt.326, at 5, which is typically above MHW, see Appellants' Supplemental

Excerpts of Record (ASER) 403, at 159 (testimony of Government shoreline expert,

Mare Pedersen); 132 and 133 (testimony of Government witness, James

Johannessen).

Rather than relying on the innuendos of Govemment and Lummi, the Court

should decide this appeal based upon Judge Leighton's findings and all of the

evidence at summary judgment must be viewed in the light most favorable to

Homeowners.

I I.RESPONDENTS' TRESPASS CLAIMS MUST FAIL BECAUSE
NEITHER OWNS THE DISPUTED TIDELANDS

I
A. Either Ownership or Entitlement to Possession is a Necessary Element

of a Trespass ClaimI

I

I

The Government argued that one cannot defend against a trespass claim by

alleging defects in plaintiffs' title. See USBr. at 19 (citing Thomsen v. State, 422

P.2d 824, 827 (Wash. 1966)). This argument, however, is premised on a

misconstruction of the tort of trespass. The critical element oftrespass is that the

defendant has interfered with plaintiff's possession. SeeReynolds Metals Co. v.

-4-
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Martin, 337 F.2d 780, 783 (9th Cir. 1964). If the plaintiffis in possession of the

land, or has a right to possession, then defendant cannot assert third party

ownership.

Yet, possession requires some sort of physical presence. Here, Respondents

claim possession based solely on a bare assertion of ownership. They no more

physically possess these tidelands than any other water body. What they really

assert is not possession, but ownership. Accordingly, Respondents' reliance on

jurisprudence addressing plaintiffs in possession is misplaced--they must prove

ownership.

This is plainly evident from this Court's decision in U.S.v. Pend Oreille

Pub. Util. Dist. No. 1,926 F.2d 1502 (9th Cir. 1991). As in this case, the

Government and a tribe alleged trespass upon submerged lands by a local utility

district. This Court analyzed whether the Tribe or Government actually owned the

submerged lands, ld. at 1507. Clearly, one cannot assert a claim for trespass using

ownership as a proxy for right to possession without proving ownership.

The Government also asserts that Homeowners lack "standing" to question

the Government's ownership. Had Homeowners initiated this suit (e.g. quiet title

action), this argument might have merit. That is not the case here. Indeed, it takes

incredible gall to assert that Homeowners lack standing to defend themselves

against the Government's prosecution. The Government must prove exclusive

-5-
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possession as an element of its trespass claim, whether by fee title, lease, or

otherwise. See Reynolds, 337 F.2d at 783. The "no standing" argument conflicts

with this Court's consideration of similar equal footing challenges raised in

defense of trespass actions by parties other than a state. See, e.g., U.S.v. Gardner,

107 F.3d 1314 (9th Cir. 1997); 101 Ranch v. U.S., 905 F.2d 180 (8th Cir. 1990).

B. Homeowners Are Not Collaterally Estopped

Respondents' collateral estoppel arguments are equally baseless. See USBr.

at 23-25; LummiBr. at 13-18. They assert that any dispute regarding tidelands

ownership has already been resolved in their favor. See USBr. at 23-26 (citing

U.S.v. Romaine, 255 F. 253 (9th Cir. 1919) and U.S.v. Stotts, 49 F.2d 619 (W.D.

Wash. 1930)); LummiBr. at 13-18. Neither Romaine nor Stotts satisfies the test for

collateral estoppel. Seeln re Reynoso, 477 F.3d 1117, 1122 (9th Cir. 2007) (listing

elements). Additionally, these eases precede by decades the Supreme Court's

modem, and more searching, equal footing jurisprudence.

Specifically, Romaine did not decide the issue of tideland ownership outside

the treaty reservation, and Homeowners are not in privity with the losing party in

Stotts. Privity requires some congruence of interests between the party in the first

ease and the party against whom estoppel is asserted in the second. Here, so such

congruence exists.

-6-



Homeowners are not predecessors in title to the private defendant in Stotts.

Similarly, although that private landowner apparently received representation from

the A.G.'s office, the State was not a party. Additionally, in Stotts, at most the

A.G. merely sought to assert ownership for a private party over minimal tidelands,

representing a small percentage of the State's vast holdings. Here, Homeowners

seek to defend against a prosecution that threatens to destroy their most valuable

assets. Accordingly, it cannot seriously be argued that the State somehow stood in

Homeowners' shoes in Stotts, or vice versa.

Finally, Stotts is unclear regarding whether it was even deciding whether

Congressional action was sufficient to reserve tidelands from the State. Rather, it

is premised upon the basis that the treaty reservation was not a grant from the

government, but a reservation of aboriginal rights. Stotts, 49 F.2d at 619.

However, because the tidelands at issue here are outside the treaty reservation,

aboriginal ownership has been ceded by Lummi. See Dkt.98, at 4.

Accordingly, it is far from clear that the lower court in Stotts was deciding

whether the tidelands were reserved by Congressional action or Executive Order.

Therefore, neither this Court, nor the Homeowners, should be constrained from

reviewing the tideland ownership questions on the parcels at issue here. z

2 Lummi argues that Stotts has become a "rule of property" and, therefore, should
not be reconsidered. See LummiBr. at 18. Yet, the theory of a "rule of property"

is that the world has treated the issue as settled and demonstrated by detrimental

-7-
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C. Respondents Have Not Overcome the Strong Presumption that Title
Rests in the State

Modem equal footing jurisprudence presumes that title to submerged lands

passes to the state at statehood. This presumption is overcome only if it is shown

that Congress affirmatively intended to include submerged lands within

reservation in question and, if so, whether Congress intended to defeat state title to

lands. See A_ROB at 17-19. In this case, the answer to both questions is "no."

President Grant's Executive Order did not convey any permanent rights, but

only temporary use until Statehood. In 1878, five years after the Executive Order,

the commissioner of Indian Affairs stated "[t]he occupants of reservations created

by executive order, or the direction of the Secretary [of the Interior], are mere

tenants at will, and possess no permanent right to the lands upon which they are

temporarily permitted to remain." Dkt. 101, at 55.

The President does not have authority to permanently reserve tidelands

because an executive order reservation creates no property fights in a tribe.

Confederated Bands ofUte lndians v. U.S., 330 U.S. 169, 176 (1947). This limited

reliance. Here, however, tideland ownership at Sandy Point has never been

"settled." The unappealed Stotts decision does not qualify.
Even ifStotts is a "rule of property," it is not immune from scrutiny. Cfi

Moore v. United States, 157 F.2d 760, 764 (9th Cir. 1946) with Taylor v. United

States, 44F.2d 531 (9th Cir. 1930); see also Oregon ex tel. State Land Bd. v.
Corvallis Sand & Gravel Co., 429 U.S. 363 (1977)).

-8-
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executive power is consistent with the requirement of congressional ratification.

ldaho v. U.S., 533 U.S. 262 (2001).

To establish congressional ratification, the District Court relied on a single

report to Congress informing it of the Executive Order. Yet, no case concludes

that awareness coupled with inaction constitutes congressional approval sufficient

to overcome the strong presumption of state title. The Idaho ease is the furthest

the Supreme Court has ever gone in this regard, and in that case Congress passed

an act expressly ratifying the executive order. Additionally, in ldaho, Congress

had extensive previous involvement with the subject tribe and prepared bills

ratifying the executive order. The mere awareness of Congress in relation to

Lummi falls far short of the ldaho standard.

Respondents argue that the "purpose" of the reservation would be

compromised by not including the tidelands. See USBr. at 26; LummiBr. at 23.

Yet, the reservation in the late 1800s was not intended to propagate tribal ways of

life. See Dkt.101, at 22-38. Moreover, reservations do not automatically include

tidelands merely because tribes secured fishing and shell fishing rights in the

Treaty of Point Elliot. See U.S.v. Aam, 887 F.2d 190 (9th Cir. 1989); Skokomish

Indian Tribe v. France, 320 F.2d 205 (9th Cir. 1963). In any event, purpose cannot

substitute for congressional action.

-9-
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Ldmmi argues thatAlaska v. U.S., 521 U.S. 1 (1997), which only addresses

non-tribal, executive reservations, control the equal footing analysis. See

LummiBr. at 19-25. The Alaska Court held that Congress confirmed prior

executive reservations, the National Peffoleum Reserve and the Artic National

Wildlife Refuge, via unique and specific provisions of the Alaska Statehood Act

(ASA) that referred to one reserve by miine as "owned by the United States," id. at

41, and withheld the other from Alaska. Id. at 56-57.

Respondents argue that the Washington Statehood Act similarly provides a

disclaimer of state property interests in lands owned or held by Indian tribes. See

USBr. at 26-27; LummiBr. at 24-25. However, the boilerplate disclaimer in the

Act is not analogous to the specific references in Alaska to the NPR or ANWR. In

fact, this Court has already held that an Indian lands disclaimer in the ASA, similar

to Washington's, did not constitute a clear intention to prohibit transfer of

submerged lands to the state. See State of Alaska v. Ahtna, 1no., 891 F.2d 1401,

1406 (9th Cir. 1989).

The few cases in which this Court or the Supreme Court have upheld

reservations of submerged lands from future states involved clear Congressional

action. Here, there is no Congressional action affirming the Executive's

reservation, let alone a "clear reference to the particular lands." Id.

-10-
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Although Romaine addresses tidelands in the reservation included within the

Treaty, Respondents' reliance on it is minimal, presumably because it fails to

address the equal footing doctrine. Instead, Respondents rely heavily on Stotts,

which is not persuasive in light of modem, contrary and higher authorities. Stotts

also did nothing more than follow Romaine: "Every contention on the part of the

government is fairly within the holding of the court in United States v. Romaine."

ld. at 621.

Although it is unclear which tidelands were at issue in Stotts, the decision

assumed that "mere reservation" in the Executive Order was sufficient to defeat

state title. Today, the law clearly requires the Government to establish

Congressional intention to both reserve the tidelands and defeat the future state's

title.

II.

HOMEOWNERS DID NOT TRESPASS

Even if the Executive Order reserved tidelands for Lummi, Respondents'

trespass claim still fails. It is premised upon the erroneous assumptions that (1) the

property boundary must be viewed in its natural and unobstructed state, and (2)

any eroded uplands would have become tidelands. The trespass claim is not based

on any evidence that Homeowners' structures harm the tidelands or even reduce

their size. The structures have simply prevented further movement via erosion.

The District Court incorrectly assumed that the Government has a.propert), right to

-11-
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perpetual movement.

A. Respondents' New Argument In Favor of Washington Law Should be

Rejected

Federal law governs boundary disputes between tidelands and upland

property when the federal Government claims an interest in the land. Judge

Rothstein noted "It]he parties agree that the federal law of trespass applies in this

case." Dkt.261, at 3 (emphasis added).

Despite the trial court's application of federal law, Respondents now assert

that Washington law controls. This sudden change of tack is undoubtedly driven

by a desire to (1) take advantage of the Washington Supreme Court's recent,

anomalous 3 decision in Grundy v. Thurston County, 117 P.3d 1089 (Wash. 2005),

and (2) escape the doctrine confirming an upland owner's rights to encroach on

tidelands, which exist under federal, but not state, law.

Whatever the motivation, Respondents' argument for state law is misguided.

Federal law applies when adjudicating competing rights between the United States

on navigable waters. See California ex rel. State Lands Comm "n, 457 U.S. 273,

283 (1982); Confederated Salish and Kootenai Tribes v. Namen, 534 F.2d 1376,

1376 (9th Cir. 1976) (reasoning that because U.S. held title to submerged lake bed,

3 Grundy's conclusion that the "common enemy doctrine" does not apply to

seawater is contrary to all known legal authorities ever addressing the issue, see

A_ROB at 30 (citing authorities).
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federal common law applied to determine riparian rights associated with uplands);

Hughes v. Washington, 389 U.S. 290 (1967). As discussed in these authorities, a

body of federal common law regarding waterfront boundaries and littoral and

riparian rights is well-established. Thus, it would make little sense to apply

Washington law to the parties in this case.

B. Property Boundaries Must Account For Lawful, Upland Improvements

Homeowners did not trespasskthey merely improved their uplands to

ensure that they remained uplands. Riprap originally placed above MHW does not

constitute a trespass simply because the elevation of MHW subsequently intersects

the riprap.

Inasmuch as MHW fluctuates, the Government asserts that the tideland

owner must have a right to perpetual movement without physical interference.

This position contravenes long-standing authorities recognizing the right of an

upland owner to defend his property against erosion. See AROB at 29-30; Save

Oregon's Cape Kiwanda Org. v. Tillamook County, 34 P.3d 745 (Or. App. 2001)

(holding that riprap "effectively fix[es] the position of the shoreline"); Kruchten v.

U.S., 914 F.2d 1106 (8 th Cir. 1990). Respondents have not demonstrated that this

well-established right has been abrogated.

C. Respondents Cannot Demonstrate Trespassory Intent

Respondents argue that trespassory intent is demonstrated by Homeowners'
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alleged failure to remove their improvements at the Corps' insistence. Yet,

trespassory intent requires more than a demand; there must be a duty to comply

with the demand. Restatement (Second) of Torts, § 158. "[O]ne whose presence

on the land is not caused by any act of his own or by a failure on his part to

perform a duty is not a trespasser." Id. at comment (f) (quoted in U.S.v. Union

Corp., 277 F.Supp.2d 478 (E.D.Pa. 2003)).

Here, Respondents offer no evidence demonstrating that Homeowners or their

predecessors placed any material below MHW, the boundary between uplands and

tidelands. This is the heart of the trespass dispute. Does a landowner have a duty to

remove an improvement to one's own upland property simply because the MHW line

now falls on the improvement?

The aforementioned right of landowners to protect their land from erosion

logically compels the conclusion that Homeowners' improvements are not on

tidelands. Alternatively, even if on tidelands, there is no duty to remove the

improvements---subsequently withdrawn consent doesn't create such a duty here,

and, more importantly, the improvement was on Homeowners' own land at the

time of construction.

An analogous situation arises where a former owner of real property leaves

an item behind after a sale. In these instances, courts have held that the prior

owner cannot be liable for trespass, even though the remaining items may be
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viewed, as Respondents assert here, a "continuing trespass."

A "continuing trespass" is "[t]he actor's failure to remove from land in the

possession of another a structure, chattel, or other thing which he has tortiously

erected or placed on the land." Restatement (Second) of Torts § 161(1). "In order

to maintain a claim for continuing trespass, a plaintiff must plead that the

defendant committed and continues to commit harm-causing actions, not merely

that the harm continues to result from actions which have ceased." Graham Oil Co.

v. B.P. Oil Co., 885 F.Supp. 716 at 725 -726 (W.D. Pa. 1994); see also City of

Bloomington, lnd. v. Westinghouse Elec. Corp., 891 F.2d 611,614 (7th Cir.1989).

Courts around the nation have rejected similar efforts to sue

someone for having trespassed on what was his or her own

property at the time the action was taken.

Lilly Industries, lnc. v. Health-Chem Corp., 974 F.Supp. 702 (S.D.Ind.1997). The

Court should reject Respondents' theory that lawfully placed improvements may

subsequently constitute a trespass if the property line moves.

Ill.
THE DISTRICT COURT ERRED IN GRANTING

SUMMARY JUDGMENT ON THE RHA

The Government cites several cases that allegedly support its conclusion that

the RHA does not create three different types of violations. 4 See USBr. at 36.

4 Curiously, Lummi purport to "adopt by reference" the Government's RHA and

CWA arguments. Lummi Br at 44. Lummi have never previously taken any

position on either claim. See Dkt.51.
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However, the cases which follow its argument all demonstrate there are three

clauses, each with different elements. The Government is not free to pick and

choose elements of differing violations of the RHA and reassemble them to

support a new hybrid claim.

A. Proof of Obstruction is Required For Violations of the First Clause

An obstruction of navigable waters is necessary only for a violation of the

first clause of Section 10. The Government's reliance on U.S.v. Alameda

Gateway, 213 F.3d 1161 (9th Cir. 2000) is inapplicable to the present case because

in Alameda the Government "readily admit[ted], its sole remedy lies in the first

clause of section 10." M. at 1165.

However, the District Court viewed Alameda as dispositive. Dkt.261 at 8;

259 at 7-8. Inasmuch as closer review of this Court's decision reveals that it

actually supports Homeowners, the Government conveniently distances itself from

the primary case that secured its victory on the RHA below. 5 USBr. at 37-38.

Nevertheless, determining whether_Homeowners' improvements constitute an
.o

obstruction is unnecessary if the Government is not seeking a first clause violation.

5 The Government also criticizes Homeowners for relying on United States v. Rio

Grande Dam & Irrigation Co., 174 U.S. 690, 729 (1899), because it interprets the

RHA prior to an 1899 amendment. USBr. at 38. However, the point of law for

which it was cited remains valid (i.e, the presence of an obstruction is a question of

fact.). See AROB at 37.
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The Government also argues that it unlawful to "maintain" a shore defense

structure which is "found to be within navigable waters upon a shift of such

waters." USBr. at 39-40. This deceptive argument fails for several reasons.

First, the RHA does not include the word "maintain" in its list of prohibited

activities. It is limited to building, and even commencing building, in navigable

waters. This Court has a "duty to refrain from reading a phrase into the statute

when Congress has left it out." Keene Corp. v. U.S., 508 U.S. 200, 208 (1993).

This is especially true for the RHA, for which criminal penalties apply. See U.S.v.

Pa. Indus. Chem. Corp., 411 U.S. 655,663-64 (1973) (§ 13 of the RHA).

Second, the concept of"maintaining" remains amorphous. The Government

implies that one cannot add rocks to an existing revetment in navigable waters

without a permit. Although this may be correct, it is not because such activity is

"maintenance," but rather is unquestionably "building."

Third, there simply is no evidence that any of the Homeowners performed

any activity to "maintain" revetment rocks below MHW.

Remarkably, after arguing that Alameda is not controlling because it

involved an obstruction to navigation (which the present case does not), USBr. at

37, the Government argues that Alameda "controls this case." ld. at 40. In

Alameda, this Court rejected the notion that lawful construction was a first clause

violation. See 213 F.3d at 1167. Yet, the Govemment ignores this Court's clear

.._ .°
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rationale and context of its holding.

[T]he RHA allows the United States to remove structures that

were once erected lawfully but subsequently found to be
obstruetions.

Id. (emphasis added). This unremarkable conclusion has no application to the

instant ease. Because Congress is the only entity that can approve an obstruction

to navigation under the first clause of Section 10, Congress clearly has the power

to authorize its removal. Here, there is no obstruction.

The Government also argues that the absence of any reference to the

relevant time frame of construction "in or affecting navigable waters" in 33 C.F.R.

§ 322.3 supports its argument. Yet, subsection (a) expressly refers to "activity" or

"activities" over four times. The obvious concept that certain activities do (or do

not) require permits directly contravenes the Government's assertion that the mere

existence of improvements, that were lawful when originally constructed,

constitutes an RHA violation. In other words, 33 C.F.R. § 322.3 sheds no light on

the critical question: whether liability for not obtaining a permit applies when no

such permit was required at the time of construction.

The Government also suggests that the Corps would be precluded from

exercising regulatory authority over structures "without regard to their impact on

navigation" if Homeowners' position prevails. USBr. at 41-42. However,
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Alameda clearly authorizes the Corps to regulate actual obstructions to navigation. 6

B. The Government Must Prove Intent

The Government also argues that it is exempt from proving either intentional

or negligent conduct because, although violations of the RHA may be criminally

prosecuted, it only seeks injunctive relief. See USBr. at 42. This argument is

without merit.

The Government criticizes Homeowners' reliance on U.S.v. Bigan, 274 F.2d

729 (3 '_ Cir. 1960). In Bigan, the defendant's intentional strip mining along a river

bank was conducted negligently, thereby allowing torrential rains to subsequently

deposit overburden into the river. Although Bigan's placement of overburden was

intentional, the consequences were unintentional, thereby precluding liability.

Here, Homeowners or their predecessors placed riprap above, but near,

MHW. In the absence of a finding that Homeowners acted negligently, or that

they should have known that the MHW line would subsequently intersect their

riprap due to erosion, liability cannot attach.

6 The Government argues requiring proof of a violation at the time of construction

is bad policy and encourages evasion of regulatory review. USBr. at 42.

However, the prosecution of these Homeowners demonstrates an equally perverse

effect--allowing prosecution for failure to obtain a permit, when no permit was

required during construction.
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THE DISTRICT COURT ERRED IN ISSUING

THE INJUNCTION

Homeowners are not "mistaken" in asserting that the District Court declined

to issue an injunction under the trespass claim. USBr. at 44. The Govemment's

allegation relies on three references to the.District Court's opinion, ld. Although

these references may be superficially accurate, they do not eviscerate the opinion's

I abundantly clear language:

As the trespass claim is coextensive with the RHA claim, an
I injunction under Section 406 makes unnecessary a remedy

for the trespass claim given the government's waiver of all

damages.

Dkt.261, at 11-12 (emphasis added). See also USBr. at 45 n. 16 (acknowledging

this clear language). The opinion provides no analysis as to the appropriateness of

an injunction on the trespass claim. Generally injunctions should not be issued

without specific findings. FRCP 52.

!

I
I

I

An injunction under the RHA is not a mandatory remedy. See AROB at 41-

44. The Government provides no argument to the contrary, merely asserting that

the RHA authorizes injunctions. See USBr. at 45. Because an injunction is not

mandatory, it is governed by the equitable considerations discussed by

Homeowners. See AROB at 44-45.

Prior to dealing with these considerations, however, the Government argues

that Alameda forecloses any argument as to the impropriety of the injunction in
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this case, requiring Homeowners to constantly move rock in response to the

seasonal tidal fluctuations. See USBr. at 45. Alameda does not address an

injunction of that nature. "

The available remedies for an RHA violation are limited by statute. The

remedial provision, Section 12, authorizes removal of structures "erected in"

violation of Section 10. 33 U.S.C. § 406. Not only does the "erected in" language

reinforce Homeowners' position that liability under Clause 2 attaches only for

improvements originally built in violation of the Act, but it also precludes an

injunction for structures not erected in violation of Section 10. 7

The Government does not dispute Homeowners' observation that the lack of

willfulness is a necessary consideration wholly absent from the District Court's

decision. Instead, it merely argues that lack of willfulness could never override

Respondents' interests in expanding the tidelands or in enforcing the RHA. See

USBr. at 47. This argument misses the point. Willfulness is a factor that must be

considered, and it was not. Assuming arguendo that a violation exists and an

injunction is an appropriate, the weight to be given the good faith of the

Homeowners versus the interests of Respondents should have been considered.

7 This differs markedly from the Clause 1 violation in Alameda in which the

structure originally existed only by congressional grace.
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Regarding the practicality of the injunction, the Government disputes

Homeowners' characterization that the injunction requires "daily" or "monthly"

riprap removal. USBr. at 4.7. Nevertheless, the injunction requires Homeowners

to move riprap whenever a Government survey finds rocks below MHW, an

essentially limitless privilege. Moreover, inasmuch as it is undisputed that the

tidelands boundaries change constantly, the Govemment's assertion that the "only

relevant question is whether it is practical to remove riprap in relation to

established survey lines," it is plainly deceptive. USBr. at 48.

The Government also does little to respond to Homeowners' assertion that

the injunction improperly requires removal of riprap placed outside the relevant

statute of limitations, suggesting only that the "violation-" was0not discovered until

2002, atter it filed suit and completed a formal survey. USBr. at 48. It then cites a

case involving the Americans with Disabilities Act (ADA) for the proposition that

continuing violations have no statute of limitations. See USBr. at 48-49 (citing

Pickern v. Holiday Quality Foods Inc., 293 F.3d 1122, 1135-37 (9 th Cir. 2002)).

This citation does not address the application of the three year statute of limitations

applicable to RHA cases. See U.S.v. Central Soya, lnc., 697 F.2d 165, 169 n.4

(7th Cir. 1982); Chesapeake Bay Found v. Bethlehem Steel Corp, 608 F. Supp.

440 (D. Md. 1985). Nor does this ADA case respond to Cope v. Anderson, 331

U.S. 461,464 (1947) in which the Court held that "equity will withhold its relief in
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such a case where the applicable statute of limitations would bar the concurrent

legal remedy," or this Court's application of the same principle in FEC v.

Williams, 104 F.3d 237, 240 (9th Cir. 1996).

The Government also cites Skokomish lndian Tribe v. U.S., 410 F.3d 506,

518 (9th Cir. 2005), for the proposition that the statute of limitations does not bar

an action related to an ongoing trespass. See USBr. at 49. 8 In Skokomish, this

Court clearly articulated the burden on the party alleging a continuing violation:

To show a continuing violation, the plaintiff must demonstrate

that the damage is "reasonably abatable," id., which means that
"[t]he condition ... can be removed 'without unreasonable

hardship and expense,' "... It is the plaintiffs burden to prove
reasonable abatability.

Id. at 518 (citations omitted). This Court then compared the land value with the . _.

cost of repair and concluded that there was no continuing violation that would

allow damages to be abated by injunctive relief. Id.

Despite having the burden of proof, the Government produced no evidence

of the fair market value of the land or the fair market rental value of the land. In

fact, it waived its claim for damages. In contrast, Homeowners offered evidence

on the difficulty and hardship of complying with the injunction. See Dkt.236. The

s Of course, the District Court did not determine whether the standards for treating

this case as an ongoing violation existed, because the injunction was not granted

under the trespass claim.
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Government's newly embraced "continuing violation" theory to support the

injunction should be rejected.

Finally, the Government presents no cogent justification for the District

Court's failure to weigh equitable factors in issuing a permanent injunction, or for not

weighing them differently. Yet, principles of equity may call for a different remedy,

such as damages, instead of injunctive relief. See Yankton Sioux Tribe of Indians v.

U.S., 272 U.S. 351,357 (1926) (awarding Indians monetary payment rather than

ejecting innocent purchasers from tribal land); U.S.v. lmperiallrrigation Dist., 799

F.Supp. 1052 (S.D.Cal. 1992). Assuming arguendo that violations exist, the court

should have weighed the equities and fashioned a more workable remedy.

V.

THE GOVERNMENT'S EVERCHANGING POSITION
REGARDING THE CWA CLAIM MERELY EVIDENCES ITS

LACK OF MERIT

The Government alleges that the Nicholsons are liable under the CWA and

subject to potentially hundreds of thousands of dollars in civil penalties, for

engaging in work that would intersect the high tide line if the shoreline were in its

"natural and unobstructed state." As observed by Homeowners and amici curiae

Bay Planning Coalition and Building Industry Legal Defense Foundation, this legal

standard is so absurd that, if upheld, hundreds of thousands of acres of dry land

would be added to the Corps' jurisdiction, including large portions of New

Orleans, Seattle, San Jose, and other cities constructed upon artificial fill.
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Tellingly, now that the Solicitor General's office has reviewed the legal

arguments being made on behalf of the Government by its U.S. attorney, the

Government hasnow reversed its position on appeal. The Government now argues

for the first time that Judge Rothstein's acceptance of the Government's earlier

arguments and granting summary judgment was improper and has voluntarily

dismissed its cross appeal. U.S. Br. at 7 n.4.

However, the Government's sudden change of tack regarding the CWA

claim simply does not, and cannot, provide the relief the Government seeks--a

remand for a new trial. Instead, this Court should reverse the trial court's grant of

summary judgment and find no liability based upon the unchallenged findings of

fact entered after the extensive 5-day trial below.

A. Judge Rothstein's Summary Judgment and Judge Leighton's
Subsequent Findings of Fact Are Consistent

The Government was clearly disappointed at Judge Leighton's decision to

impose a $1,500 penalty. Apparently, now believing that it can get a second bite at

the apple and simultaneously avoid an adjudication of its prior legal position

regarding discharges below the high tide line in its "natural and unobstructed

state," the Government now argues in favor of a remand for a new trial.

Cleverly, the Government gins up it its justification for a new trial by

arguing that Judge Rothstein's summary judgment narrative conflicts with Judge

Leighton's subsequent findings of fact. See USBr. at 60 ("[Judge Leighton's]
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findings can only be interpreted as a legal determination that relevant facts

pertaining to liability remain in dispute."). Accordingly, the Government

concludes that disputed issues of material fact preclude summary judgment, ld.

In reality, there is no inconsistency between Judge Rothstein's summary

judgment and Judge Leighton's subsequent findings. An "inconsistency" only

exists if the substance and import of the summary judgment is misconstrued.

Judge Rothstein's summary judgment narrative stated that "the Corps'

[CWA] jurisdiction...extends to the high tide line as it would be located but for the

preexisting [improvements]," or where water would intersect the shoreline "in its

natural and unobstructed state." Dkt.253 at 7, 8. This elevation is located above

MHHW. ld. The narrative also acknowledged that the practice of the Seattle

Division of the Corps at the time of the Nicholsons' construction was only to

regulate to MHHW, and not to some higher definition of high tide. Critically,

however, Judge Rothstein did not determine exactly where the Nicholsons' alleged
o .,

discharge occurred. The summary judgment only stated that a discharge occurred

"seaward of the Corp's line of jurisdiction" (i.e. somewhere below the high tide

line.), ld. at 8.

The Government erroneously alleges, without citation to the record, that

Judge Rothstein's summary judgment was premised upon the factual basis that the

"Nicholson's revetment was constructed at an elevation below where MI-IHW
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would have intersected the shoreline, but for the pre-existing .... revetment then

encroaching upon the tidelands." USBr. at 58 (emphasis added). However, as

indicated above, the summary judgment only indicates that the discharge occurred

somewhere below the high tide line. The Government apparently misreads the

summary judgment so that it can set up a false conflict with Judge Leighton's

subsequent Finding No. 38. See USBr. at 58. There is no necessary conflict.

Judge Leighton's Finding No. 38 reads in relevant part as follows:

The Beeman/Nicholson defense structure was not within the

jurisdiction of the Army Corps. of Engineers, as exercised by the

Seattle Division, at the time that it was built (in 1982, 1983,

and 1997). Over time the beach continued to erode, eventually

leading to portions of the revetment being intersected by MHWL
and MHHWL.

Dkt.326 at 11-12 (emphasis added). Critically, this finding merely states that

construction did not occur within the area of jurisdiction exercised by the Corps

at that time. This finding does not conflict with Judge Rothstein's ruling that the

actual jurisdictional line of"high tide" was somewhere higher than MHHW. Aider

all, Judge Leighton expressly stated that he was adhering to the prior summary

judgment order. Dkt.326 at 12.

In summary, Judge Rothstein's summary judgment only indicated that a

discharge occurred somewhere below high tide line, which is higher than MHHW.

Subsequently, Judge Leighton issued a post-trial finding that more precisely

defined the location of the discharge as somewhere above MHHW, which could
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still be high tide line. There is no inconsistency.

B. Even if there is a Direct Conflict, the Findings Take Precedence

The Government's new argument that there must be a new trial on remand

because of an alleged dispute of material fact inherently assumes that Judge

Rothstein's summary judgment and Judge Leighten's findings of fact occupy equal

positions under the law. This is not the case.

Courts do not make "findings of fact" in ruling on summary judgment

motions. See Randv. Rowland, 154 F.3d 952, 957 n.4 (9th Cir. 1998). Rather,

findings of fact are made on the basis ofevidentiary hearings and typically involve

credibility determinations, ld. Inasmuch as Judge Leighton's findings were the

product of an extensive 5-day trial, any potentially inconsistent summary judgment

must yield to the findings.

Moreover, the Government implies that the alleged inconsistency is

impermissible because Judge Leighton lacked the authority to revisit Judge

Rothstein's summary judgment. See USBr. at 59. This argument also fails. Quite

to the contrary, until final judgment is entered, a partial summary judgment is

always subject to potential revision by the court. See St. Paul Fire & Marine Ins.

Co. 1,. F.H., 55 F.3d 1420, 1425 (9th Cir. 1995). Thus, although Judge Leighton

purported not to disturb summary judgment, see Dkt.326 at 12, even if he did so

implicitly, he was fully within his authority to do so. This does not require remand
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for yet another trial.

The Govemment also argues that accepting Judge Leighton's findings tO the

exclusion of Judge Rothstein's summary judgment would somehow be unfair

because the "penalty hearing was not convened as a trial on liability...and the

United States did not presents its affirmative ease on liability." Br. at 59. This

appears to be greatly exaggerated.

The Nieholsons' trial brief expressly stated that penalties imposed, if any,

should be nominal because the Nicholsons' original construction occurred in an

area over which the Army Corps did not exercise jurisdiction, which was above

MHHW. See ASER 305 at 2 ("A nominal penalty is appropriate for failing to

obtain a permit in circumstances in which the...Corps of Engineers did not require

permits."). Similarly, the pre-trial order explicitly acknowledged the following as

the Nicholsons' primary factual contentions at trial:

1. All of the work [the Nicholsons] authorized was above M/-IHW and

beyond where that elevation intersected pre-existing riprap or material. All
such preexisting material was placed landward of where MHHW intersected
the beach.

4. When the bulkhead was being reconstructed, riprap at the location of the

bulkhead was removed (and atterward replaced), but riprap further seaward
and well above MHHW never moved.

Supp. ER 314, at 7. In other words, nearly the entirety of the 5-day trial was to

determine precisely where any discharge occurred. The Government's new

contention that it did not put on all of its evidence in this regard is baffling. See
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USBr. at 60. There simply was no reason for the Government to withhold

evidence, especially when it sought $100,000 in civil penalties. The entirety of the

Government's evidence on summary judgment consisted of exhibits with no

accompanying declaration. See Dkt.229. In contrast, at trial the Government

called numerous expert and factual witnesses. 9

The Government has not been deprived of an opportunity to. present

evidence regarding the location of the Nicholsons' alleged discharge under the

CWA. It would only make sense for the Government to withhold evidence if the

Nicholsons' defense was some other legal theory, other than a discharge above

MHHW. The Government had its attempt to disprove the Nicholson's theory at

trial--the Government's attempt failed.

C. There is No Need to Further Develop the Record on the CWA Claimm

the Court Should Resolve the Claim Here on Appeal

The Government concedes both the scope of CWA jurisdiction and the

extent to which preexisting, legal shoreline defense structures may affect that

jurisdiction are "better left to appellate jurisdiction." USBr. at 60 n. 21.

Remarkably, however, the Government then expressly declines to brief the issue.

The scant explanation provided is that these inquiries are "somewhat fact specific"

9 The Government also states that it was deprived of a jury because Judge

Leighton's findings made liability unsupportable. The argument is a red herring.

The Government was aware that the Nicholsons' defense could disprove liability.

It chose not to request a jury to decide these issues.
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and the "record [should be] fully developed below." ld. In other words, the

Govemment concedes that all parties must return to this Court again following

remand. Such a resolution is wholly unacceptable.

The Government's premise for declining to brief these issues (i.e. these

inquiries are "fact specific") is also completely false. Interpretations of the CWA

are pure issues of law. See League of Wilderness Defenders v. Forsgren, 309 F.3d

1181 (9th Cir. 2002). As pure issues of law, no set of facts will further sharpen the

issue for appellate review.

The Government should not profit from its calculated decision to not brief

this issue. At minimum, it had a duty to alternatively argue the issue in the event

that this Court determined that further development of the record was unnecessary.

"Even appellees waive arguments by failing to brief them." Mironescu v. Costner,

480 F.3d 664 (4th Cir. 2007) (emphasis added). Mironescu also observes that

"Rule 28(b) [of the Federal Rules of Appellate Procedure] requires that appellees

state their contentions and the reasons for them at the risk of abandonment of an

argument not presented." ld. Here, the Government did not brief the issue. It has

waived its arguments, and the Nieholsons should prevail.

The Government's unilateral decision not to brief the CWA issue should not

render the Nicholsons' appeal futile. If this Court determines that the Government

has not waived the CWA issue, then it may still determine that the reference to the
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"high tide line" as employed iri the regulations implementing the CWA, 33 C.F.R.

§ 328.4(b)(1), refers to MHHW. If so, it is clear that the Nicholsons have not

violated the CWA according the Judge Leighton's findings. If the Government

disagreed with any finding dfitered by Judge Leighton, it had a duty to appeal those

findings. Unchallenged findings of fact are verities on appeal. See, e.g., Olympic

Airways v. Husain, 540 U.S. 644, 646 (2004); Doty v. County of Lassen, 37 F.3d

540, 543 (9th Cir. 1994). It did not do so. Accordingly, the Nicholsons should

prevail. Similarly, in the event of any remand, the unchallenged findings should

control any further proceedings.

D. If the Government's New Position is Accepted, the Government Is Not

the "Prevailing Party"

The Government obtained $12,508.83 in costs as the "prevailing party"

under FRCP 54(d) against the Nicholsons on the CWA claim. See ASER 349 at 1.

Clearly, if the Government is correct in arguing that summary judgment on that

claim should be reversed, it is no longer the prevailing party and should be

disgorgedof the funds received.

VIo

THE GOVERNMENT HAS NO EVIDENCE THAT MILNERS

AND BENNETT/BOYD VIOLATED THE CWA m

COMPENSATION UNDER THE EAJA IS APPROPRIATE

The concept of"equal access to justice" will become an empty slogan if the

Government prevails on the EAJA issue. The Government is the only party to this
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appeal with legal authority to print money. Yet, the Government forced Milners

and Bennett/Boyd to expend $26,500 to defend against allegations of CWA

violations, for which there was no evidence. See Dkt.368, at 5. The EAJA should

compensate these irmoeent defendants.

I A. The Cases Relied Upon By the Government Do Not Apply to

I Defendants

The Govemment relies principally upon two cases to justify its ill-conceived

prosecution of these CWA claims. See USBr. at 50 (citing Buckhannon Board and

Care Home, lnc. v. West Virginia Dep 't of Health and Human Res., 532 U.S. 598

I

I

I

I

(2001) and Perez-Arellano v. Smith, 279 F.3d 791 (9th Cir. 2002)). These cases do

not apply to unjustly prosecuted defendants.

First, Buckhannon is not an EAJA case. It involves the interpretation of the

attorney fee provisions of different federal statutes. Similarly, both Buckhannon

and Smith only address whether prevailing plaintiffs may recover under the

catalyst theory. It has no applicability to cases, as here, in which the defendant

seeks fees. The trial court correctly recognized this distinction:

But a defendant does not choose to participate in a lawsuit, and if

at the end of the day the status quo is maintained, he has for all

intents and purposes "prevailed" - he does not have to obtain

relief in order to win. The court agrees that the lack of a

"judicially sanctioned" resolution in the defendants' favor does

not preclude them fi'om being the prevailing party under
Buckhannon.

Dkt.393, at 3. Here, the Government sought an astounding $25,000 per day
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penalty against these individuals. It received nothing.

The Government asserts that, because the CWA claims were voluntarily

dismissed without prejudice, there has been no court ordered change in the legal

relationship of the parties, which precludes prevailing party status. This argument

ignores well-recognized legislative history and EAJA jurisprudence.

The legislative history of the EAJA, H.R. Rep. No. 96-1418, 96 th Cong., 2 nd

Sess. 10-11, reprinted in (1980) U.S.C.C.A.N. 4989, explains that a party can

prevail when the claim is voluntarily dismissed. See, e.g., Natural Resources

Defense Council v. U.S.E.P.A, 703 F2d 700, 707-08 (3rd Cir. 1983). It also
..

expressly refers to this Court's decision in Corcoran v. Columbia Broadcasting

System, lnc., 121 F.2d 575 (9th Cir. 1941) in support of prevailing party status

stemming from voluntary dismissals.

B. The Government's Position Was Not Substantially Justified

When faced with a motion for fees and costs pursuant to the EAJA, the

Government bears the burden of demonstrating that its case was "substantially

justified." Photo Data v. Sawyer, 533 F.Supp. 348, 351 (D.C. 1982). This burden

has not been met.

The Government cites two cases for the proposition that the District Court

did not abuse its discretion in considering the RHA, trespass and CWA claims as a

whole to determine substantial justification. See USBr. at 53 (citing
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Commissioner, I.N.S.v. Jean, 496 U.S. 154, 159 (1990) and U.S.v. Rubin, 97 F.3d

373 (9th Cir. 1996)). Neither case supports this proposition. Rather, these cases

appear to involve a single cause of action, with the respective parties disputing

whether peripheral aspects of litigation related to those causes of action were

"substantially justified," namely discovery abuses and fee requests, respectively.

This differs significantly from the instant case, in which the Govemment is

attempting to shoehorn its success on the RHA and trespass claims to justify its

self-described "lack of evidence" on the distinct CWA claim.

The Govemment treads carefully in its post hoe attempt to explain its

"substantial justification." As previously indicated, the Government's claim can

only be "substantially justified" if it was "reasonable in both law and fact."

AROB at 56 (citing authorities). Each of the Government's proffered

"justifications," only address the plausibility of its legal theories, and not the

existence of any facts to prove those theories. See USBr.'at 53-57.

For example, the Government argues that the "district court concluded the

landowners could have been found to have violated the CWA through maintenance

activities in relation to existing structures, even if the landowners did not place the

original structures." ld..at 56. The trial court's acceptance of a legal theory has

nothing to do with whether any evidence existed to prove the theory.
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Similarly, although the District Court may have indicated that Homeowners

moved rocks on their revetment, it did not determine that anything was placed into

jurisdictional waters. In order for there to be a CWA violation, material had to be

placed waterward of the Corps' jurisdictional line at the time it was placed.

Although the Government took a different position in regard to trespass and the

RHA, it knew it needed evidence of the boundary at the relevant time period--it

had none.

With respect to Bennett/Boyd, the Government asserts that there were

measurements taken in November 1998 that showed the entire structure waterward

of MHHW. See USBr. at 56 n.18 (citing SER 382-2 at 5). It was those

"measurements" which were the subject of an unresolved motion in limine based

on Daubert standards. Dkt. 190. They also differ from the government's official

survey. ER 231, at 71.

With respect to the Milners, the Government argues that its claim is

"substantially justified" because Judge Rothstein denied the Milners' motion for

summary judgment. See USBr. at 55 (citing ER 87). However, the Government

literally never submitted any evidence, including a declaration or otherwise, to

support its CWA claim. See Ferguson v. U.S., 343 F.Supp. 2d 787, 795 (S.D.Iowa

2004) ("Factual disputes that precluded summary judgment do not necessarily

establish that the Government's litigation position was substantially justified").
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The Government's abusive tactics are highly evident. At a status conference

before Judge Rothstein on February 25, 2003, Mr. Kipnis expressed his

expectation that the Government would voluntarily dismiss its CWA claim against

the Milners and Bennett/Boyd. Dkt.368, at 2. Unfortunately, that dismissal did

not come until September 1, 2005, after the Milners filed another motion for

summary judgment on the CWA claim. Finally, aider stringing these innocent

defendants along for all of these years, Mr. Kipnis confessed to the Court that he

had no evidence:

I have a lack of evidence... So I don't really have any choice but
to dismiss the counts in those cases...

Dkt.400 at 15 (emphasis added). If this does not demonstrate a lack of"sufficient

justification," this legal standard all but ensures that equal access to justice is

indeed an empty slogan.

CONCLUSION

Appellants urge the Court to reverse the district court decision on one or

more of foregoing bases.
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