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STATEMENT OF INTEREST

The organizattonal amici,AARP, Center for Responsible Lending,

Consumer Federation of America, National Association of Consumer Advocates,

and National Consumer Law Center, are non-profit organizations that advocate for

the protection of consumers, including the enactment and enforcement of strong

state laws that protect people from exploitation in the credit marketplace. Payday

lenders, one of the main players in the "fringe banking" industry, targetvulnerable

borrowers who cannot access traditional sources of credit and, rather than helping

them handle a short-term crisis, actually exacerbate their f,rnancial clistress. While

these are the people for whom State legislahrres have enacted usury, small loan,

and other interest rate limits, the companies that make these loans historically have

engaged in various practices designecl to evade such laws. The relationships that

Cash Advance and Preferred Cash Loans claim to have with various tribal entities

should be scrutinized to ensure it is not merely the most recent version of decades-

old ruses to avoid regulation by State laws. Each organization and its extensive

involvement in advocacy to pierce these ruses and to protect borrowers from fringe

lenders is described in detail in the Motion for Leave to File Bnef Amici Curiae in



Support of Respondents/Cross-Petitioners with which thís brief is conditionally

filed.

Amiciare skeptical of the claims by Cash Advance and Preferred Cash

Loans that their purported relationship with triþal entities is sufficient to immunize

them from State oversight and the coverage of consumer credit and other laws.

Amici submit this brief to inform the Court about the nature of the payday loan

industry in order to provide a context within which to view the importance of the

State's ability to pursue its investigative, and if warranted, enforcement authority

to protect Colorado's vulnerable borrowers.

SUMMARY OF ARGUMENT

The Colorado legislature saw fit to provide borrowers some protection from

predatory lending by enacting the Deferred Deposit Loan Act (DDLA), codified as

article 3.1 of the state Uniform Consumer Credit Code, Colo. Rev. Stat. Ann. $$ 5-

3.1-101 to 123. Low-income consumers and those whom mainstream lenders

consider "high risk" often find it difficult to obtain credit in the traditional market

and rely on high-cost lenders and non-traditional sources of credit, collectively

referred to as the "fringe banking" or "altemative financial services" (AFS)

industry. Payday loans are one of the most common products offered in this

market, typically at triple digit and higher annual percentage rates (APRs). The



fringe banking industry targets low-income and working poor consurners,

minorities, people who depend on Social Security, and those with blemished credit

histories - people most vulnerable to exploitation and least able to protect their

interests. These consumers often have little choice but to turn to fringe lenders due

to their limited bargaining power and financial desperation, and they are among

those with the greatest need for a market that operates with integrity and the

enforcement of usury and other laws enacted for their benefit.

In order to evade statutes designed to protect vulnerable borrowers, fringe

lenders historically have characterized their products in various guises, seek to take

refuge under the law of another state or, as in this case, claim immunity based on

their association with another entity. Coloraclo courts recognize the importance of

looking at the substance of a transaction to give effect to the intent of the

legislature, and have rejected ruses invented to evade important usury laws that

protect borrowers.

The Court should affirm the lowe¡ court's denial of the lenders' motion to

dismiss, and allow the State to investigate the parties' identities, relationships, and

roles and, if warranted, bring an enforcement action to effectuate the statutory

scheme enacted by the state legislature to protect vulnerable borrowers from

overreaching by lenders.



ARGUMENT

I. THE ATTORNEY GENERAL SHOULD BE ALLOWED TO
INVESTIGATE IN ORDER TO PROTECT CONSUMERS

The essence of the question atbaris whether Cash Advance and Preferred

Cash Loans, merely by affiliating with a tribe, should be permitted to make loans

in violation of Colorado la'w. Amiciurge the Court to look beyond the mere

âssertion of this defense to the substance of the affiliation, and to permit the

Attorney General's investigation into the payday lending activities of Cash

Advance and Preferred Cash Loans in order to effectuate legiSlative intent to

protect vulnerable borrowers.

A. The Colorado Legislature Has Acted To Protect Vulnerable
Consumers From Excessive Fees Charged By Payday Lenders

Colorado consumers benefit from the enactment and enforcement of usury

laws and other statutes that enhance their economic security. The Uniform

Consumer Credit Code (UCCC), which had regulated consumer credit in the state

since before payday loans came into existe or simply came to liglit - did

not adequately address some features of payday loans. Therefore, in 2000,'the "

legislature enacted the Deferred Deposit Loan Act (DDLA), Colo. Rev. Stat. Ann.

$$ 5-3.1-101 to 123. SeePaul Chessin, Borrowing From Peter to Pay Paul: A

Statistìcal Analysis of Colorado's Deferred Deposit Loan Act,83 Denv. U. L. Rev.

4



381,394-400 (2005) [hereinafter Borrowing From Peter to Pay Paul]. After

contentious debate, the DDLA incorporated a finance charge ceiling of 20%of the

loan amount for loans under $300 and a marginal rate of 7.S%for the next $200.

Id. at 399; Colo. Rev. Stat. Ann. $ 5-3.1-105.

The Colorado leþislature saw the need to protect consumers because payday

loans stripped what little weãlih th"t" was from the state's most impoverished

communities. Payday lenders target the working poor, minorities, and people who

depend on Social Security benefits or who have blemished credit histories. Such

people have less access to traditional sowces of short-term unsecured credit, such

as credit cards and checking accounts with overdraft lines of credit. Their ability

to obtain such loans has further diminished with the general decline in the

willingness of banks and finance companies to make small short-term loans. l.trat'l

Consumer Law Ctr., The Cost of Credit l1 n.27 (2005) (traditional finance

companies have left the small-loan market in the last 20 years for greater

profitability in larger-loan markets).

Fringe banking has resulted in a two-tiered economy, often referred to as a

system of "financial apartheid" or a "second-class" market, in which middle-

income and affluent consumers are served by federally-insured and regulated

banks and other lenders, and the poor and near-poor are relegated to expensive and,



in many cases, poorly regulated alternatives. See Lynn Drysdale & Kathleen E.

Keest, The Two-Tíered Consumer Financial Services Marketplace: The Fringe

Bankíng System and its Challenge to Current Thinking About the Role of l-Isury

Lows in Today's Society,5l S.C. L. Rev. 58g,5g1(2000) fhereinafter Two-Tiered

Marketplacel. The DDLA is an attempt to provide a measure of protection for

those borrowers who have lacked adequate credit options.

1. Payday Lenders Target Vulnerable Borrowers

Payday loans offer a small amount of cash i,vith a short repayment period,

usually two weeks. They are extremely expensive and always impose triple-digit

APRs. A recent report found typical APRs on two-week loans range from 390% to

180%. See generalþ Consumer Fed'n of Am., Legal Status of Payclay Loans,

http://www.paydayloaninfo.orgllstatus.cfm (last visited July 28,2009) (derailing a

variety of state regulations that allow payday loans at high interest rates)

fhereinafter Legal Status of Payday Loans]. See also Jean Ann Fox, Consumer

Fed'n of Am., Unsafe and Unsound: Payday Lenders Hide Behind FDIC Bank

Charters to Peddle Usury 2 (2004), http://www.consumerfed.orglpdfs/

pdlrentab ankreport.pdf.

In a standard transaction, the borrower writes a personal check payable to

the lender and receives cash in the amount of the check minus a fee. The borrower

6



and lender both know that the borrower's account does not have suff,rcient funds to

cover the check, and the lender agrees to hold the check until the borrower's next

payday or other designated date. At the end of the loan term, the borrower can

redeem the check by paying the face amount, allow the check to be cashed, or

refinance ("roll over") the loan by paying another fee.

, Payday loans are marketed as a quick, easy way to obtain cash. Borrowers

only need to maintain a personal checking account, be employed for a specified

period with their current employer, and show apay stub and bank statement.

Payday lenders do not make inquiries routinely made by mainstream lenders: credit

checks, examinations of the borrowers' ability to repay, or assessments of the

borrowers' clebt-income ratio.

V/ell aware that they are an easy source of quick cash for many low-income

consumers, payday lenders maintain they do nothing wrong and, in fact, provide a

benefit by filling the gap left by traditional lenders. Even if this were a legitimate

argument - and amici do not concede that it is - the provision of a needed service

does not justiff the harm inflicted on consumers by these lenders, redùction of

consumer protections, or perrnission for lenders to evade existing protections. The

Colorado legislature rejected this reasoning when it enacted the DDLA to protect

consumers. See Colo. Rev. Stat. Arm. $$ 5-3.1-101 to 123.



2. High fnterest Rates Trap Borrowers In Cycle of Debt

Payday lenders know that borrowers will not be able to pay their loans and

that they will need recurring loans in order to make ends meet. 'When 
the lenders

make these loans, they push poor borrowers deeper into debt and therefore are

assured of future business. This model has not changed in the last decad.e and, if

anything, has generated cycles of poverty within families. In a December 1999

forum, Senator Joseph Lieberman showed that it was virhrally impossible for an

average family to repay apayday loan when it came due: a family r,vith a

household income of $35,000 and typical deductions (e.g., taxes) and expenses

(".g., food, housing) could not repay a loan as small as $168 at the end of two

weeks. ,S¿e Nat'l Consumer Law Ctr., 18 NCLC Reports: Consnmer Credit and

Usury Ed. 13-14 (Jan./Feb. 2000). Using figures from a 2007 survey by the

Bureau of Labor Statistics, the Center for Responsible Lending showed that

families that take out payday loans would similarly stay in deficit. Uriah King &

Leslie Parrish, Ctr. for Responsible Lending, Phantom Demand 15 (20AÐ,

http:i/www.responsiblelending.orglpayday-lending/research-analysis/phantom-

demand-fi nal.pdf.Phantom Demand [hereinafter Phantom Demand]. As industry

leaders themselves acknowledged, the payday lending business model depends on

keeping borrowers in debt. SeeUrrah King & Leslie Parrish, Ctr. for Responsible



Lending Springing the Debt Trap 11-12 (2007) þayday lenders and industry

observers commenting on the necessity of return customers), http://www.

responsiblelending. org/payday-lending/research-analysis/springing-the-debt-

trap.pdf fhereinafter Springing the Debt Trap].

3. Rollover Fees Add to Borrower's Burdens

Adding to borrowers' burden are "rollover" fees. When borrowers cannot

repay the loan, they pay another fee to extend thè loan period, but the rollover fee

does not go toward reducing the principal. The fee is in fact interest and is

included in the calculation of the APR. ,See Keith Ernst, John Farris & Ilriah King,

Ctr. for Responsible Lending, Quantiffing the Economic Cost of Predatory Payday

Lending 3 (2004), htfp://www.responsiblelencling. orglpayday-lending/research

-analysis/CRlpaydaylendingstudyl2lS03.pdf. This was illustrated inJohnsonv.

The Cash Store,68 P.3d 1099, 1102 (Wash. Ct. App. 2003), where the borrower

rolled over a $500 loan l5 times in seven months and paid a $75 fee each time.

She thus paid $1,125 infees alone. See also Cooper v. 8C {inancial Services,

Inc., 503 F.Supp. 2d 1266, 1210 (D. Anz.200l) (borrower rolling over a $500 loan

every two weeks for six to nine months, paying a fee of approximately $88 each

time and accumulating fees of $1 ,395.44).
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The payday lending industry generates most of its revenue from fees paid by

chronic borrowers for either repeat loans or roll-overs. More than 80% of

borrowers take out more than one payday loan per year, and 8lo/o of those

borrowers take out the new loans within the next pay period. Phantom Demand,

supra, at 2. Instead of helping borrowers at times of occasional need, payday

lenders lock borrowers into a cycle of debt to ensure their own profitability.

Statistics from individual states illustrate the extent of chronic bonowing

and the crush of its associated costs. For example, one in seven borrowers in

Colorado had been in payday debt every day for at least six months in 2006.

Springing the Debt Trap, supra, at 3 (reporting comments from payday lenders and

inclnstry observers on the necessity of rehrrn customers). In Floricla ,39o/o of the

borrowers take out a loan the day after they repay the previous loan, and 93o/odo so

within a month of a previous loan. Phantom Demand, supra, at 8. In Oklahoma,

59Yo take out a loan immediately after repaying their previous loan, and 94o/o of

repeat borrowers take out a loan within a month of the previous loan. Id. Eacli

time, before they leave the lender's window, borrowers pay a hefty fee that leaves

them still deeper in debt.

Tragically, although Cash Advance and Preferred Cash Loans claim

immunity through an ostensible affiliation with tribes, Native American
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communities are vulnerable to such abusive lending practices. Many consumers

are poor and live from paycheck to paycheck. Jerilyn DeCoteau, The New Money

Changers, Indian Country Today, http://www.fîrstnations.orglassets/documents

o/o20on%o20website/PredatoryYo20lending/decoteauYo2}predatoryo/o2}lending

ict.pdf (Apr. 28,2008). Moreover, current tribal laws often lack consumer

protection s. Id.

B. Usury Laws Are Intended To Protect Needy Borrowers
With Little Bargaining Power

Since before America gained its independence, states had "protected the

needy from the greedy" by applying English usury laws with interest rate caps.

The Cost of Credit, supra, at 15-16. One court stated in the nineteenth century:

These statutes were made to protect needy and necessitous persons
from the oppr'ession of usurers and monied men, who are eager to take
advantage of the distress of others; while they, on the other hand, from
the pressure of their distress, are ready to come to any terms; and with
their eyes open, not only break the law, but complete their ruin.

Whitworth & Yancày v. Adams,26 Ya. (5 Rand.) 333, 335 (1821) (quoting Brown

v. Morris,Cowp. Rep.792). Modern courts recognizethe continued relevance of

laws that protect borrowers . See Scarr v. Boyer,81 I P.2cl 381 , 383 (Mont. l99l)

("usury statutes protect borrowers who lack realbargaining power against

overreaching by creditors"); Schneider v. Phelps, 359 N.E.2d 7367,1365 Of.Y.

1911) ("The pu{pose of usury laws, from time immemorial, has been to protect
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desperately poor people from the consequences of their own desperation. Law-

making authorities in almost all civilizations have recognized that the crush of

financial burdens causes people to agree to almost any conditions of the lender and

to consent to even the most improvident loans. Lenders, with the money, have all

the leverage; borrowers, in dire need of money, have none.").

The first forms of payday lending came into being in the late nineteenth

century. The Cost of Credit, supra, at 15. As salaries increased to the point where

they covered necessities and provided a surplus, "prospective salaries and r,vages

became assets, however inchoate, against which loans could be made." Rolf

Nugent, The Loan-Shark Problem, B Law & Contemp. Probs. 3,4 (1941).

"Salary lenders" would loan $5 on Monclay to be repaid with $6 on Friclay, or

payday. l.{at'l Consumer Law Ctr., Stop Predatory Lending 5 (2002).

Lenders also used collection tactics that resembled extortion. One involved

the borrower's signing a check in the amount of principal plus interest and which

was drawn on a bank where the borrower did not have an account. The lender

agreed not to cash the check but to hold it as "security." If the borrower defaulted,

the lender deposited the check and threatened prosecution when the bank refused

payment. See loe B. Birkhead, Collection Tactics of lllegal Lenders, S Law &

Contemp. Probs. 78,86 (1941).
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Moreover, borrowers at that time generally did not know their rights or have

access to the courts and thus brought few challenges, despite usurious interest rates

and abusive collection tactics. "The one who suffers most at the hands of high-rate

lenders is the borrower, yet he is almost the only member of society who has done

nothing about his plight. . . . ." Two-Tiered Marketplace, supra, at 679-20 (citing

George L. Gisler, Organization of Public Opinionfor Effective Measures Against

Loan Sharks, S Law & Contemp. Probs. 782,782 (1941)). Although unable to

afford the high cost, people in financial distress renewed these loans and entered a

downward spiral mirrored by today's payday borrowers . Id. at 620.

C. High-Interest Lenders Evade Usury Laws Through Deft
Maneuvering And Exploiting Regulatory Loopholes

Payday lenders have managed, in some cases, to carve out certain safe

harbors that allow astronomioal APRs.t For example, in agreeing to come under

regulation when states adopted the Uniform Small Loan Laws in the beginning of

the twentieth century, lenders securecl the ability to charge high interest in return.

See TheCost of Credit, sttpra, at 76. ttrn interest rates and associated costs of

payday loans are permitted in some states because the laws exempt payday loans

'Under the Colorado DDLA the finance charge expressed in terms of the Arurual
Percentage Rate for a typical two-week $300 loan is over 520o/o. Borrowing From
Peter to Pay Paul, supra, at389.
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from small-loan interest rate caps or state usury laws. See generally, Legal Status

of Payday Loans, (detailing a variety of state regulations that allow payday loans at

high interest rates). See also Unsafe and Unsound, supra, at 4.

Such safe harbors have been exploited by lenders to evade regulation

intended to protect borrowers from the harm inflicted by payday loans. For

example, Internet payday lenders evade state usury and other laws by operating

without state licenses, getting licenses in states without meaningful restrictiolls, or

by claiming a location outside the United States and thereby dodging jurisdiction.

Id. at 7-8 (quoting, for example, a notice to the customer on lJSAdvance.com's

website: "You have entered the legal domain of the Federation of Saint

Christopher and Nevis. Transactions will be deemed to have taken place in the

Federation."). See a/so Ronald J. Mann & Jirn Hawkins, Just Until Payday,54

UCLA L. Rev. 855, 868-71 (2007) (noting that little information about the lenders

can be gleaned from the Web sites: "the only information of significance about the

lawfulness of the transactions is an assertion that the transactions are governed by

the law of the lender's location.").

Another example commonly employed to evade regulation involves

circumventing the rollover bans enacted to protect borrowers from being caught in

a cycle of debt. In states where rollovers are banned or limited to a certain number
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per loan, lenders circumvent the prohibition by closing out the old loan and lending

the same amount with a new fee; this kind of "touch-and-go" transaction has the

exact same effect as a rollover. For example, Colorado's Deferred Deposit Loan

Act (DDLA) permits the borrower to rene\Ã/ a loan only once. Colo. Rev. Stat.

Ann. $ 5-3.1-10S (2). As payday lenders have reali zed.tothe detriment of

borrowers, however, the law does not prevent a borrower from using cash to pay

off one loan in full on its due date and then immediately take out a new loan,

usually for the same amount and term as th;prior one. ,Se¿ Press Release, Ctr. for

Responsible Lending, Rollover Bans Don't Stop Payday Trap (Apr. 9,2009),

http://www.responsiblelending.orglmedia-center/press-releases/archives/rollover-

bans-don-t-stop-payday-trap.html; Borrowing From Peter to Pay Paul, supra; at

409-n.

A study on Colorado payday lending discusses the rollover phenomenon:

[T]here are no limits to the number of times a lender may "roll over" a loan
by extending a new loan to the consumer immediately after the consumer
pays off a previous loan. . . . [B]ecause a "touch and go"-type rollover
ostensibly is a "new" loan, and not a "renewal" subject to the DDLA's one-
renewal limit, a lender can alternate true "renewals" with "rollovers"
indefinitely, ad infinitum. In this way, a lender easily can circumvent the
DDLA's limits on renewals.

Borrowing From Peter to Pay Paul, supra, at 413-75.
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Repeat customers - those who pay to extend the loan, as well as those who

pay off one loan and immediately take out a new loan - account "for the

overwhelming majority of the payday lender's loan voiume and revenue, i.e., its

'bread and butter."' Id. at 410. The study showed that "the averagepayday loan

consumer obtains 9.38 payday loans from the same lender within any given

twelve.-month period . . . and is indebted for a total ofjust over five out of twelve

months at each licensed payday lender location with which the consumer does

bnsiness."' Id. As with lenders in the rest of the country, "Colorado payday

lenders derive the majority of their revenues from, and hence are economically

dependent upon, the 'repeat' borrower." Id. at 411. See alsoPhantom Demand,

supra, at 72-13 (showing that rollover bans ancl mandated cooling off periocls

between loans have not cuúailed what are, effectively, loan rollovers).

Payday lenders historicaliy have invented many other ruses to evade

regulation. Even during the early unregulated period of payday lending, lenders

disguised loan transactions in other forms. "Salary buyers" would "buy" the

'Because the data do not cross-reference the same consumer among several
lenders, the study notes the likelihood that the clata understate "the frequency with
which the 'average' consumer obtains apayday loan or the overall length of time,
in any given time period, in which the consumer is indebted to a payday lender."
Borrowing From Peter to Pay Paul, supra, at 410. Moreover, the evidence also
shows that borrowers often will get a loan from one payday lender in order to pay
off a loan with a diffèrent payday lender. Id. at 411.
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borrower's next wage packet at a discount, fòr example, advancing $22.50 in

exchange for the "sale" of a $25 paycheck two weeks later (with an APR of

311%). Two-Tiered Marketplace at 618-19. Salary buyers argued that they were

not subject to usury laws because they engaged in properby "sales," not lending.

Springing the Debt Trap, supra, at 6. Other schemes to circumvent usury laws

include hiding excess interest in the loan principal or the price of goods bought on

credit, car title loans, and sale-leaseback transactions. ,S¿e The Cost of Credit,

sLtpra, at210-76. As these ruses and tactics have been challenged successfully in

court or through enforcement actions, some online lenders have turned to the "rent-

a-tribe" device to make loans to consumers without complying with the consumer

protection laws of the borrowers' home state.

D. Borrowers Are Increasingly Vulnerable To Payday Lending
Industry That Is Growing Larger, More Centralized, And
More Sophisticated

Payday lending has evolved and thnved despite the effbrts to protect against

the exploitation of vulnerable bonowers- Payday lending in Colorado lias had

robust growth during the last decade. Between l99l and200l, the number of

licensed lenders gre\¡/ from 177 to 618. Loan volume grew from $34 million in

1996 to $639 million in200J. Borrowing From Peter to Pay Pattl, sltpra, at 400;
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Press Release, John Suthers, Colo. Att'y Gen., Attorney General's Office Releases

Arrnual Lending Data (Nov - 13,2008), http://www.ago.state.co.us/press_detail.

cfmpresslD:926.html.

The growth of payday lending in Colorado is mirrored around the nation.

See Phantom Demand, supra, at 5-6 (noting the growth of 500 locations across 35

states in 1990 to 22,000 in2009, in addition to online lend.e,rs). Nationally,

conservative estimates indicate payday lenders generate $27 billion in annual loan

volume, nearly $20 billion of which comes from the "churning" of borrowers who

take out a new loan or roll over the loan at the end of the typical two-week term.

Id. at2-3. Some eltimate the industry is even larger. "Industry analysts project that

internet payclay lending totals $7.1 billion in loan principal volume and is growing

aI arateof ten to fifteen percent per year. This compares to the same analyst's

estimate that storefront payday lenders had $35 billion loan volume in 2008."

David Burtzlaff, Payday Loan Industry Report, Stephens Inc. Investment Bankers,

April 1 6, 2009,page 1, auailable at http:l lwww.stephens.com/research. This

growth has been attributed to the deregulation of the banking industry, the absence

of traditional lenders in the small loan/short-term credit market, modest start-up

and operating costs, enactment of state laws with safe harbor provisions, and the

elimination of interest rate caps. See Richard R.W. Brooks, Credit Past Due, 106
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Columbia L. Rev. 994,7006 (2006); Lisa B. Moss, Modern Day Loan Sharking:

Deferred Presentment Transactions & The lr{eed For Regulation,5l Ala. L. Rev.

1725,1732 (2000) [hereinafter Modern Day Loan Sharking].

The nature of the lenders has changed as well, transforming an industry once

comprised primarily of independent, stand-alone, and locally-owned operations to

one dominated by national and out-of-state corporations. Borrowing From Peter

to Pcry Paul, supra, at 403. As of 200 4, theten largest licensed lenders in

Colorado accounted for 630/o of all storefront locations. 1d. These changes

suggest that the industry is becoming increasingly more sophisticated, with greater

access to information and leverage in the competitive market.

Of course, borrowers in the fringe banking market have always had the

disadvantage of financial desperation. See Travis Plunkett, Margot Saunders, &

Edmund Mierzwinski, Testimony before the Senate Committee on Banking,

Housing and Urban Affairs 3-4, (March l, 2006), available athttp'llwww.

consumerlaw.orglissues/debt_collection/content/TestimonyRe gulatoryo/o20Relief0

6.pdf (arguing that creditors, and not borrowers, draw up loan contracts and that

the contracts are almost always non-negotiable; and that consumers usually lack

the information or sophistication to make meaningful comparisons between lenders

to enable a truly competitive market). The growth in volume and sophistication of
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the payday lending industry, however, makes it much more diff,rcult for individuals

to protect themselves.

For example, Internet payday loans operate behind a wall of snazry and

enticing Web sites. Lenders have become more difficult to identiff, locate, and

regulate. In a typical transaction, the application, payment, and re-payment

processes all occur with no personal contact between lender and borrower. After

the borrower provides extensive personal and financial information online or by

fax3, the lender direct deposits the loan proceeds into the borrower's bank account

through the Automated Clearing House system on the same or following day. The

borrower also authorizes the lender to withdraw payments electronically from the

borrower's bank account on her next payd ay or other due date. Jean Ann Fox &

Anna Petrini, Consumer Fed'n of Am., Internet Payday Lending: How High-priced

Lenders Use the Internet to Mire Borrowers in Debt and Evade State Consumer

Protections I 3 (2004), http ://www. consumerfed. orglpdfs/Internet Payday

Lendingl13004.PDF. Not all web sites represent lenders, however. Some are

merely referral sites, which collect loan applications and forward them to lenders

' The nature of online transactions, and the type of sensitive information
transmitted over often insecure lines, e.g., Social Security and bank account

numbers, expose borrowers to a host of potential problems involving privacy, lost
control over their financial information, and an increased risk of identity theft. See

Internet Payday Lending, supro, at 30-31.
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for a fee. Id. at 12. Borrowers often have no idea about the identity of the actual

lender.

il. COLORADO CO{JRTS SHOULD LOOK BEYOND LEI\DERS'
RUSES TO GIVE EFFECT TO LEGISLATIVE II\TENT TO
PROTECT CONSUMERS

Essentially, this Court will decide whether the Colorado Attorney General is

permitted to investigate whether, by associating with the tribe, Cash Advance and

Preferred Cash Loans merely carries on a "tradition" of dodging consumer

protection laws. Considering the long history this industry has of doing so, and the

facts developed in this case, it is essential that the Attorney General be permitted to

look into the nature of the relationship.

A. Colorado Courts Have Recognized the Importance Of
Examining Substance, Not Merely Form

Colorado courts have scrutinized the substance of transactions that suggest

payday lenders are attempting to circumvent usury laws. They recognize the

importance of enforcing laws designecl to protect borrowers ancl the neecl to look at

the substance - rather than merely the form - of a transaction to do so. When

lenders argue that they are not in fact lending or are not subject to regulation by a

particular state, their attempt to evacle statutes designed to protect Coloraclo

consumers must be scrutinized.
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ln State ex rel. Salozar v. The Cash Now Store, Inc.,31 P.3d 161 (Colo.

2001), this Court rejected a lender's argument that he was not lending because he

had only been "purchasing" anticipated income tax refunds and thþrefore engaging

in properly sales. Instead, the Court focused on the economic substance of the

transactions and concluded that they were loans covered under the Uniform

Consumer Credit Code (UCCÕ). The Court concluded that "Colorado's UCCC is

intended to be liberally construed to promote its underlying pulposes and policies,

which include protecting consumer borrowers from unfair practices by some

suppiiers of consumer credit. . . . Thus, we favor a broad reading of the UCCC's

definition of 'loan' Id. at 166. In reaching its conclusion, the Court

conducted a "disguisecl loan analysis" to look behincl the lender's charactenzation

of its product. Id. See also Aple Auto Cash Express of Okla., Inc. v. State ex rel.

Oklahoma Dep't of Consurmer Credit,78 P.3d l23l (Okl a. 2003)(sale-ieaseback

was a loan).

That approach is consistent with this Court's decades-old ruling in Rocþ

Motmtain Gold Mines, Inc. v. Gold, Silver & Ttmgsten, Inc., 104 Colo ,4J8,93

P .2d gl3 (1939), which did not involve a loan and usury law but whose principles

nevertheless apply. In determining that a contract purporting to be a lease and
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option to purchase a mine was, in reality, a contract for the sale of property, this

Court noted:

Equity . . . has to do with the substance and reality of a
transaction - not the form and appearance which it may
be made to assume. The case of B/ackstock v. Robertson,
42 CoIo. 472,94P. 336, conclusively shows that it is the
real intention of the parties, and the true nature of the
transaction that concern equity; and if the true nature is
that of security the transaction will be given that effect,
no matter how many papers may have been executed that

' cover up the real purpose and give to the transaction an
appearance other than the true one. As our Court of
Appeals has said, quoting from Story,"If a transaction
resolve itself into a security, whatever may be its form
and whatever name the parties may choose to give it, it is
in effect a mortgage." Borcherdt v. Favor, 16 Colo. App.
406,66 P. 251.

Rocþ Mountain Gold Mines, Inc. v. Gold, Silver & Tungsten, lnc.,704 Colo.4l8,

4g8, 93 P.2d 913, g82 (1g3g).

In another case almost a cenftiry before Cash Now,this Court upheld the

constitutionality of a state statute that regulated lending. In exempting - among

others - national banks and those who lent money at lower interest rates, it

commented on high-interest lenders:

It is common knowledge that there is a large business
carried on in loaning small sums at a high rate of interest
secured on personal properfy. It is equally well known that
there are grave abuses in the business, that borrowers are

treated with great harshness, and often deprived of their
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property by a process which is little less than robbery. The
Legislature evidently recognized the evils of the system
and deemed it necessary to correct them.

Cavanaugh v. People, 6 1 Colo. 292, 29 5, I 57 P . 200, 201 -02 (19 1 6).

B. Payday Lenders'Association With Tribes Should Be Scrutinized
To Determine'Whether It Is Merely A Ruse To Evade Regulation
And Enforcement

Lenders which associate themselves with tribal entities should be scrutinized

to determine whether their association ís merely a ruse to escape regulation and

enforcement efforts. Mere association with a tribe should not be permitted to

enable lenders to thwart the legislature's efforts to protect consumers. Courts have

rejected such techniques, which may be grouped into two major categories: those

that attempt to remove lenders from a state's regulation or juriscliction, and those

that disguise loans as other types of transactions not subject to laws governing

loans.

1. Lenders' Attempts To Evade Regulation By Associating
With Sovereign Entities Rejected As "Rent-a-Tribe" Ruse

Cash Advance's and Preferred Cash Loans' assertion of sovereign immunity

through its association with a Native American tnbe appears to be no more than an

attempt to escape regulation based on evading jurisdiction, sometimes referred to

as a "rent-a-tribe" scheme. The Colorado Court of Appeals recognized as much

below: "If Cash Advance and Preferred Cash are not sufficiently affiliated with the
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Tribes to avail themselves of tribal sovereign immunity, they are not immune from

the Attorney Generalls enforcement actions- If they are sufficiently affiliated, they

are immune from enforcement actions." State ex rel. Suthers v. Cash Advance,205

P.3d 389, 400 (Colo. Ct. App. 2008). The Court should be vigilant of sham

affiliations, especially where - as in this case - substantial questions exist as to the

true ownership of the defendant entities. Id. at 396 (noting Attomey General

showing that defendants did not raise a tribal affiliation defense in a 2005

enforcement.action brought by Kansas, and that the tribal affiliations may not have

come into existence until after Colorado residents had filed complaints with the

Attorney General). 
,

Similarly, the California Court of Appeals recognized that lenclers mnst have

suff,rcient connection with a tribe in order to take cover from state enforcement

actions through an assertion of sovereign immunity. Ameriloan v. Sttper. Ct., 169

Cal.App.4th 81, 91-98 (2009) (remanding the case to the trial court to determine

the existence of such a connection). The Court recognized that while sovereign

immunity extends even to for-profit entities that are "arms of the tribes,"lt does

not protect "tribally chartered corporations that are completely independent of the

tribe." Id. (citing Agro Caliente Band of Cahuilla Indians v. Super. Ct., 148 P.3d

7126, 1 131 (2006)). Thus, the Court of Appeals ordered the trial court to consider
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on remand evidence that, according to the state, showed the tribal association to be

"a sham" and "part of a 'rent-a-tribe' scheme designed to immunize their flagrant

violations of the fstatute]." Id. at9l.

In response to this growing phenomenon of lenders seeking to avoid

regulation by evading jurisdiction, other states have recently stepped up

enforcement efforts against lenders who claim affiliations with tribal entities and

offshore lenders. In 2008, West Virginia investigated and then settied with three

lenders - Ameriloan, Cash Advance, and Preferred Cash - which claimed

affiliations with the Santee Sioux Nation of Nebraska and the Modoc Tribe of

Oklahoma. Press Release, Att'y Gen. of W.V., Attorney General McGraw

Continues His Success In Halting the Making and Collection of Payday Loans in

WV (S ept . 17, 2008), http : //www.wvago. gov/press. cfm?fx:mo r e &ID:4 47 .

Other states have brought actions to curb rent-a-tribe lenders from evading

their consumer protection laws. The Maine Office of Consumer Credit Regulation

issued a cease and desist order against United Cash Loans, which claims to be

operated by the Modoc Indian tribe. Maine officials ordered United Cash Loans to

immediately refund all interest and fees. Press Release, Regulators Halt Oklahoma

Payday Lender, Maine Office of Consumer Credit Regulation, August 6,200J ,

http://www.maine.gov/tools/whatsnew/index.php?topic:CCR-PressReleases
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&id:40773&v:Default. Nebraska regulators issued a cease and desist order

against SFS, Inc., dlbla One Click Cash, an unlicensed online lender based in

Niobara, NE. Complaints alleged that this lender repeatedly debited borrowers'

accounts for fees and ignored consumers' revocation of electronic access to bank

accounts. Press Release, Cease & Desist Order Issued to Nebraska Internet Payday

Lender, Nebraska Department of Banking and Finance (August 29,2007),

http.llwww.ndbf.ne.gov/press/One_Click_Cash.pdf. Maryland regulators also

order SFS, Inc. dlbla a variety of websites and entities to stop making loans that

violated Maryland laws. Summary Order to Cease and Desist, Maryland

Commissioner of Financial Institutions,In the MaÍter of SFS, Inc., et al,};4.ay 71,

2007.

Similarly, Nevada and the Federal Trade Commission together obtained an

order against U.S.-based companies that violated the FTC Act, the Truth In

Lending Act, and RegulationZ whlle working for U.K--based lenders. Press

Release, Fed. Trade Comm'n, FTC Obtains Court Order Halting Intemet Payday

Lenders Who Failed to Disclose Key Loan Terms and Used Abusive and

Deceptive Collection Tactics (Feb. 23,2009), http://www.ftc.gov/opal2009l02l

cash2day.shtm.
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2. Courts And Regulators Reject Lenders Attempts To "Rent" Out-
Of-State Banks To Avoid State Interest Caps And Enforcement
Actions

The "rent-a-trtbe" scheme described above is a variation on another evasive

aïïangement which courts have looked beyond to permit regulation of the

substance -- not merely the form -- of the loan transaction. Payday lenders used to

ass¡ciate with out-of-state banks in order to make high-interest loans in states

where high interest was illegal or loans otherwise limited. This has been dubbed

"rent-a-bank" or "rent-a-charter" lending because the bank's only real participation

is to lend its name and charter to the transaction. Lenders partnered with them to

take advantage of many banks' abilify to "export" their higher interest rates and

preempt the interestrate ceilings of other states. The Cost of Creclit, supra, at ll4-

15.

These partnerships took various forms. Usually, the lencler processed and

serviced the loan for the bank, which may or may not have been approved or

underwritten by the bank. The lender "buys" back the loan, thereby making the

loan itself at a higher rate than it otherwise would have been allowed. See West

Virginia v. CashCall, [nc.,605 F. Stpp. 2d181 (S.D.W.V.2009).

State regulators and borrowers have challenged this scheme by proving that

the payday vendor is the true lender, contrary to representations to the borrowers
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and regulators. The lawsuits alleged that the payday vendor possessed all the

indicia of being the lender: it took loan applications, selected credit scoring

criteria, determined borrower eligibility, disbursed loan proceeds, collected

principal and interest, and assumed the risk of the borrower's non-pay ment. See,

e.g., BankVï/est, Inc., v. Oxendine,598 S.E.2d343 (Ga. Ct. App. 200a)

(recognizing the possibility of rent-a-bank activity); New Yorlc ex rel. Spitzer v.

County Bank of Rehoboth DE, Case No- 1:03-CV-1320 (NI.D.N.Y. May 25,2004)

(remanding case to state court because the attorney general's state law usury

claims were against non-bank lenders only, even though the lenders had partnered

with a Delaware bank); Purdie v. ACE Cash Express,1nc., No. Civ. A.

301CVl154L,2003 WL 22976611 (N D.Tex. Dec. 11,2003) (certifuing class of

plaintiffs and approving settlement award in rent-a-bank case); State ex rel.

Salazar u. ¿,Cn Cash Express, Inc., 188 F. Supp. 2d 1282 (D. Coio. 2002)

(granting State's remand motion to state court, fìnding state law claims against

non-bank entity that claimed to serve as agent for national bank did not give rise to

federal question jurisdiction under National Bank Act)a; State ex rel. Cooper v.

o The parties to the underlying state action subsequently entered a settlement
agreement under which ACE Cash Express agreed to comply with Colorado's
payday lending laws, to pay $ 1.3 million in restihrtion, and to end its relationship
with the federally-chartered bank. State ex rel. Salazar v. ACE Cash Express, Inc.,
Case No. 01CV3139 (Colo. Dist. Ct. consent decree entered }l4ay 6,2002).
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ACE Cash Express, Inc., Clearinghouse No. 53, 559, No. 02-CVS-330 CN.C.

Super. Ct. filed Jan.14,2002).s

In2004,Georgia passed a law specifically outlawing the rent-a-bank

scheme. See Ga. Code Ann. $ 16-17-1 et seq. The law survived challenges by the

payday lending industry. See Bankwest v. Baker,324 F.Supp. 2d 1333 (N.D. Ga.

20AÐ (denying injunction against enforcement of the lar,v), af'd,411F.3d 1289

(11th Cir. 2005), prior decisions vacated as moot,446F.3d 1358 (1lth Cir. 2006)

(finding banks had abandoned their agreements pursuant to regulatory action by

FDIC). In North Carolina, the Attorney General successfully baned a lender from

continuing to make high-interest loans by importing an out-of-state bank's interest

rates. Press Release, Att'y Gen. of N.C. (Dec. 25,2005),http://www.ncdoj.gov/

News-and-AlertsNews-Releases-and-Advisories/Press-Releases/Statement-from-

Attorney-General-Roy-Cooper-on-A dva. aspx.

Federal Regulators have also taken steps to prohibit this evasive rent-a-bank

arrangement. The Office of Comptroller of the Currency, the Office of Thrift

Supervision, and the Federal Reserve Board each disallowed partnerships between

'The court tn Goleta Nat'l Bankv. Lingerfelt,2ll F. Supp. 2d111 (E.D.N.C.
2002), dismissed a lawsuit to enjoin the state enforcement proceeding. The case

evenhrally settled: the lender agreed to refrain from making payday loans in North
Carolina for a year as a lender or agent for a lender, unless the loan terms complied
with North Carolina law.



their members and payday lenders. Ctr. for Responsible Lending, Race Matters 5

(2005), http :/iwww.responsiblelending. or glpay day-lending/research-analysis/

rr006-Race-Matters-Payday-in-NC-0305.pdf. The FDIC has issued guidelines to

substantially limit the reach of rent-a-bank schemes. Id. at 6. See also FDIC,

Guidelines for Payday Lending (Mar. 7,2005), available athttp,'llwww.fdic.

gov/news/news/fìnan cial/20051.fi11405.htm1. As a result of FDIC enforcement

actions, no state-chartered, FDlC-supervised banks nov/ "rent" their charters to

facilitate evasion of state consumeÍ protections by payday lenders. See Appendix

3: Rent-A-Bank Payday Lending, Testimony, CFA and |JSPIRG, Hearing on

Regulatory Restructuring: Enhancing Consumer Financial Proùtcts Regulation,

House Committee on Financial Services, June 24,2009, available at

http:llwww.cohsumerfed.orglpdfs/Testimony_of CFA_USPlRG_et-al-Regulatory

_Restrucnrring_HF S C _6 -24-09.pdf. Through legis lation, liti gation and

enforcement actions,payday lenders' tactics to evade state consumer protections

have mostly been thwarted. Intemet payday lenders are even starting to get

licenses to make loans in the consumers' home state, although this is by no means

universal. The last remaining tactic currently being used is the claim of sovereign

immunity by a small group of online lenders.
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3. Internet Payday Lenders Are Not Above The Law

Numerous charges have been brought against payday lenders operating

without required state licenses and outside interest rate and other limits set by the

states, claiming that a state could not regulate Internet loans. Such arguments have

been soundly rejected. V/est Virginía Attorney General McGraw commented on

charges brought by his office against Internet payday lenders:

Our legislature has outlawed payday loans in West Virginia in order
to protect our citizens from falling victim to modern day loan sharks.
Nonetheless, these companies have sought to evade'West Virginia law
by making usurious payday loans to consumers in their homes over
the Internet . . . . Today, my office has taken steps in enforcing West
Virginia laws against companies that believe they are above the law
simply because they operate over the Internet.

Press Release, State of West Virginia Off,rce of the Attorney General, Attorney

General Darrell McGraw Sues 17 More Internet Payday Lenders and Files

Contempt of Court Proceedings Against l0 Others (Sept. 5,2001),

http ://www.wvago. gov/press. cfm?ID:3 97 &fx:more. W. Va. Attorney General

McGraw has undertaken more than75 investigations of lenders since 2005, which

have resulted in $1,784,172.82 in cash refunds for 6,672 V/est Virginia borrowers.

Sø¿ Press Release, State of West Virginia Office of the Attorney General, Attorney

General Darrell McGraw Sues to Enforce Subpeonas and Enjoin Predatory

Practices of 12Internet Payday Lenders and Collection Agencies (Mar. 24.2009),

-)¿



http ://www.wvago. gov/pres s. cfm?ID:47 A &fx=nore. S e e, e. g., S t at e ex r el.

McGraw v. AeroAdvance Fin-, Inc., et al., Civ.Action No. 07-MISC-364 (Cir. Ct.

f,rled Sept. 5,2007); State ex rel. McGraw v. Cash Advance Network, Inc., et al.,

Civ. Action No. 06-MISC-437 (Cir. Ct. filed Sept. 5,2007).

Similarly, Quik Payday had attempted to evade enforcement by arguing that

the loans made over the Internet were governed by Utah, and not Colorado, law.

In re Quik Payday,1nc., Assurance of Discontinuance (Dec. 22,2005) (on file with

AARP). Quik Payday entered into a settlement with the Attorney General,

agreeing to pay $2 million in restitution to approximately 15,000 Colorado

consumers, and to cease making fuither loans without a license. Attorney General

Suthers said of the agreement:

Thousands of Coiorado consumers have been victims of payday
lenders that operate over the Internet and fail to conply with Colorado
law. Coloraclo has placed very clear restrictions on payclay loans in
recognition of the vulnerability of these borrowers, and I will not
allow Internet lenders to ignore our state's laws.

Press Release, Colorado Dep't of Law, Attorney General Suthers Announces $2

Million Settlement With Internet "Payday" Lender (Dec. 23,2005),

htp :/iwww. ago. state.co.us/press_detail.cfm?presslD:743.

The Tenth Circuit also rejected arguments by Quik Payday that its Internet

lending activities were above Kansas law. Quik Payday v. Stork,549 F.3d 1302
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(lOth Cir. 2008). Specifically, it affirmed the district court holding that state

regulation did not violate either the dormant Commerce Clause or the Due Process

Clause. Id.; see Quik Payday, Inc. v. Stork,509 F. Supp.2d 974 (D. Kan- Sepr. 7,

2001). The district court noted "that astate has an interest in protecting loans to its

citizens." [d.509 F.Supp.2d at919 (citingAldens, Inc.v. Ryan,51lF.2d 1159,

1 161 (1Oth Cir. 1918)). It further noted "[t]he fact that particular consumer lending

activity involves the Internet does not clange this analysis." Id. at984. Finally,

the district court noted the potential for abuse of carving out transactions merely

because of their form. "It would allow corporations or individuals to circumvent

otherwise constitutional state laws and. regulations simply by connecting the

transaction to the internet." 1d. (quotin g Ford Motor Co. v. Texas Dep't of Transp.,

264 F .3d 493, s04-05 (sth Cir. 2001)).

Thus, lender connections with tribes should be careftilly scmtinized.

As with Internet lending in general, immunity based merely on a connection with a

tribe is ripe for abuse.

4. Courts And Regulators Reject Payday Lenders, Attempts To
Mischaracterize Loans

Some payday lenders have argued that they are not making loans on interest

when they charge a "fee" to cash a customer's check, even though the transaction

is immediately recognizable as a loan: the customer writes a personal check to the
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lender, the lender "cashes" the check in the amount of the check minus a fee, and

the lender would not actually cash the check unless the borrower does not repay or

ro11 over the loan at the end of the loan perio d. See Stop Predatory Lending, supra,

at7,70 (2002) (describing the typical payday loan with the deferred deposit of a

check and lenders' argument that the transaction is not a loan).

Courts have uniformly rejected such pretense. See, e.g., McGhee v.

Arkansas State Bd. of CollecÍion Agencies, --- S.W.3d ---,3J 5 Ark. 52 (Ark.

2008); McKenzie Checlc Advance of Florida, LLC. v. Betts, 928 So.2d 1204,7271

(Fla. 2006); Austin v. Alabama Check Cashers Ass'n, 936 So.2d 1014 (Ala. 2005);

Betts v. Advance America,2I3 F.R.D. 466 (M.D. Fla. 2003). The Federal Reserve

Board made clear that it considered these transactions to be credit covered by the

Truth in Lending Act. Its revised Official Staff Commentary reiterated that

"credit" includes "a transaction in which a cash advance is made to a consumer in

exchange for the consumer's personal check, and where the parties agree either

that the check will not be cashed or deposited or that the consumer's deposit

account will not be debited, until a designated future date." The FRB noted this

was a clarification of and not a change in the law. Official Staff Commentary, $

226.2(a)(14)-2, as published at 65 Fed. Reg. l7 ,129 (Mar. 31,2000),12 C.F.R. g

226 (Supp. I, Cmt. 226.2(a)(r4)-2).
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5. Courts Reject Attempts to Disguise Payday Loans As
Sales of Gift Certificates

In the modern equivalent of a scam used in the 1930's and 1940's, some

payday lenders label their loans as "catalog sales" or "gift certificate s." See l|¡iltis

v. Buchman,l99 So. 886 (Ala. Ct. App.), rev'dfor mootness,199 So. 892 (Ala.

Ig40). In a typical scenario, the borrower gives the lender a post-dated check for

$130. The lender agrees to hold the check for two weeks, and gives the borrower

$100 in cash and 30 dollars' worth of gift certificates or merchandise colrpons.

Borrowers who want to redeem the coupons or certificates for merchandise have to

return to the lender to place the order, at which time the lender charges additional

fees. Because of the fees, borrowers often never return to redeem the certificate,

and the lender keeps the entire $130. See Modern Dtay Loan Sharking, sttpra, at

1729-30. On the two-week $100 loan, the $30 certificates translated to an APR of

780%. See also People v. JAG NY,194 N.Y.S.2d a88 (App. Div. 2005) (citing

(Jpshaw v. Georgia Catalog Sales, Inc., 206 F.R.D. 694, 691 (M.D. Ga. 2002))

(certiffing a class of borrowers when finding a"jury question exists on whether the

certificates have any value and thus whether the difference in the amount of the

cash advance and the amount of the customer's check is usurious interest.");

Cashback Catalog Sales, Inc. v. Price,102F. Supp. 2d 1375,1380 (S.D. Ga. 2000)

(finding reasonable trier of fact could conclude gift certificates are usurious



interest: "If the gift certifrcates are practically worthless . . . it stands to reason that

many of Cashback's customers will fait to redeem them. If the gift certificates go

unredeemed, their face value presumably inures to Cashback and becomes a cost of

the loan.").

6. Courts Reject Attempts to Disguise Payday Loans as
Internet Service Deals

Another modern ruse involves "Internet service" deals. Uncler the business

model, the companies offer Internet service contracts ancl provicled immediate cash

"rebates" of $100 for every one-year contract. In exchange, customers pay a fee of

at least $20 every two weeks for a year. Customers who cancel the contract during

the year have to repay the $100 rebate pius any accrued $20 installments. In the

terms of a loan transaction, the $ 100 is the principal, ancl the $20 fees are the

interest payments.

Courts see through the ruse of "making payday or small loans under the

guise of Internet service contracts." Short On Cash.Net of New Castle, Inc. v. Dep't

of Fin. Insts.,8l l N.E.2d 819, 822 (rnd. ct. App. 2004). see_qlso state ex rel.

Cooper v. NCCS Loans, (nc.,624 S.E.2d 371 (N.C. Ct. App. 2005) (finding

company's practice of offering cash rebates and an opportunity to use the

company's computers to access the Internet for a few hours a week, in exchange

for a one-year obligation to make payments equal to five times the amount of the
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rebate, was an unfair and deceptive practice and violated state usury and consumer

finance laws); Cash American Net v. Commonwealth, --- A.zd ---, 2009 WL

1g74gg8*B (Pa. Comm. Ct. 2009) (upholding Pennsylvania banking

commissioner's regulations that subject Internet payday lending to PA small loan

law) (appeal pending)

CONCLUSION

To protect vulnerable borrowers from the ruses used by payday lenders to

evade regulation designed to protect consumers, atnici urge this court to affirm the

Court of Appeals in permitting the Attorney General to investigate the substance,

not merely the form of Cash Advance's and Preferred Cash Loans' relationship

with the tribe, to ensure that it is not connectecl to the tribe merely to evacle

compliance with Colorado law.

Respectfully Submitted

Rick Wynkoop
Atty. Reg. # 32006
Wynkoop & Thomas P.C.
4410 Yates Street
Denver, CO 80212
(720) 8ss-0451
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