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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

 

Per 6 Cir. R. 34, Appellant hereby requests oral argument  regarding its 

Claim of Appeal. Appellant believes that oral argument would be useful in this 

matter because of the somewhat arcane nature of the business structure which is 

the subtext of the case, i.e. the interstate simulcasting of horse races. Plaintiffs 

went to considerable expense in this matter to obtain the opinion of Dr. Richard 

Thalheimer, one of racing’s foremost economists. While his Affidavit was 

submitted to the District Court in response to Defendants’ Motions for Judgment 

on the Pleadings, appellants want the opportunity to further explicate his findings 

as they impact on the District Court’s judgment.
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JURISDICTIONAL STATEMENT 

 

1. Jurisdiction in this matter in the District Court was based as follows: 

(a) 28 U.S.C. § 1331, in that the matter arises under the United States 

Constitution. 

(b) 28 U.S.C. § 1343(a)(3) and (a)(4) as Plaintiffs sought relief under 42 

U.S. § 1983 alleging deprivations under color of state law of rights, 

privileges or immunities secured by the Constitution of the United 

States. 

(c) Plaintiffs’ action for declaratory and injunctive relief is authorized by 

28 U.S.C. §§ 2201 and 2202 and by Rule 57 of the Federal Rules of 

Civil Procedure, and by 42 U.S.C. § 1983. 

2. Jurisdiction in this Court is based on 28 U.S.C. §1291, appeal of a final 

decision of a federal district court. 

3. The instant appeal of Judge Cohn’s February 25, 2008 Judgment, a final 

order disposing of all parties’ claims, was timely made on March 24, 2009, 

per FRAP 4(a)(1)(A). 
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STATEMENT OF ISSUES 

 

 

I. WHETHER THE COURT ERRED IN DETERMINING THAT 
PLAINTIFFS LACKED   FIRST AMENDMENT STANDING. 
 

 
II. WHETHER THE COURT ERRED IN DISMISSING PLAINTIFFS’ 

EQUAL PROTECTION CASE, AS A MATTER OF LAW. 
 

III. WHETHER THE COURT ERRED IN DECIDING THE CASE UNDER 
FRCP 12(C) RATHER THAN FRCP 56, BECAUSE MATTERS 
OUTSIDE THE PLEADINGS WERE PRESENTED AND NOT 
REJECTED BY THE COURT AND THE PARTIES WERE DENIED  A 
REASONABLE OPPORTUNITY TO PRESENT MATERIAL 
PERTINENT TO A RULE 56 MOTION.  

 
IV. WHETHER THE  COURT  ERRED IN RESOLVING KEY FACT 

ISSUES REGARDING PLAINTIFF’S COMMERCE CLAUSE CLAIM 
WITHOUT AFFORDING PLAINTIFFS THE BENEFIT OF 
DISCOVERY. 
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STANDARD OF REVIEW 

 

I. GRANTING OF SUMMARY JUDGMENT 

 

The District Court’s review of the granting of a motion to dismiss is de 

novo by the Court of Appeals.  Winget v. JP Morgan Chase Bank, NA, 

537 F.3d 565, 572(6th Cir.2008) 

II. FIRST AMENDMENT STANDING 

 

Whether a party has standing is a question of law to be reviewed de novo. 

United Steelworkers of Am. v. Cooper Tire & Rubber Co., 474 F.3d 

271,277(6th  Cir. 2007) 
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STATEMENT OF THE CASE 

 

 The instant case was filed in the Eastern District of Michigan, Southern 

Division by horse racing interests, namely Northville Downs, a Michigan 

partnership, which operates a harness track in Northville, Michigan, Oil Capital 

Venture, Inc., a Michigan corporation which operates a quarter horse/mixed breed 

race track in Mt. Pleasant, Michigan d/b/a Mt. Pleasant Meadows, and Great Lakes 

Quarter Horse Association, a Michigan non-profit corporation, certified by the 

Michigan Office of the Racing Commission to negotiate on behalf of quarter 

horsemen.  

 Suit was brought under 42 U.S.C.§1983, alleging deprivation of rights 

arising under the U.S. Constitution, including the Equal Protection Clause, the 

Commerce Clause, the Due Process Clause and the First Amendment in connection 

with the enactment of Art. IV, §41 of the Michigan Constitution of 1963 

(hereinafter referred to as “Art. IV, §41” or simply “§41”). A First Amended 

Complaint added counts under the Michigan Constitution and Michigan statutory 

law which were later dismissed by the Court’s Order of  January 14, 2009.  
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 The State of Michigan Defendants and Intervening Defendant MGM Grand, 

Inc. filed Motions for Judgment on the Pleadings on August 21, 2008 attacking 

Plaintiffs’ First Amended Complaint. 

 On December 1, 2008 Plaintiffs filed their Response to Defendants’ Motions 

to Dismiss, and moved for Partial Summary Judgment. On January 14, 2009, the 

Court denied Plaintiffs’ Motion for Partial Summary Judgment. 

 On February 3, 2009, the Court granted Plaintiffs’ Motion to File a Second 

Amended Complaint which dropped Plaintiffs’ Due Process claims. 

 After hearing argument on February 18, 2009, the Court on February 25, 

2009 rendered its Memorandum Order Granting Defendants’ Motions for 

Judgment on the Pleadings and rendered Judgment on the same day. The Court’s 

Order did not address Plaintiff’s Second Amended Complaint. 

 

STATEMENT OF FACTS 

 

Northville Downs, appellant herein, has operated a harness race meet in 

Northville,  Michigan since 1944 and is the longest-tenured racing licensee in 
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Michigan. As has been recognized by all the parties herein1, Michigan horse racing 

has been decimated by competition from the State Lottery, and  casino gaming. 

Plaintiffs’ expert, Dr. Richard Thalheimer, perhaps the nation’s leading economist 

in the fields of racing and gaming, notes that wagering at Detroit-area tracks, 

adjusted for inflation, declined 88%  between1971 and 2007.2 He states that the 

brief uptick in wagering provided by full-card simulcasting in 1996 was erased by 

the opening of the Detroit casinos in 1999 and 2000. He calculates that, through 

the end of 2007, casino wagering has resulted in a 47% decrease in wagering at 

Plaintiff Northville Downs.3 

Horse racing sought a legislative remedy to stem its decline, following the 

lead of 16 other states that have legalized alternative wagering forms in hopes of 

preserving and promoting an in-state horse racing industry.4 Bills were passed in 

2004 in the State Senate and House (HBs 4609-4611) which would have permitted  

                                                           

1 See page 1 of Brief in Support of Defendants’ Motion for Judgment on the 
Pleadings, RE 15. 
2 Affidavit of Richard Thalheimer, Ph.D., Exhibit B, to Plaintiffs Response to 
Defendants Motion to Dismiss, RE. 27, para 5.  
3 Ibid., paras. 7, 11. 
4 Ibid., para. 12, p. 9. 

Case: 09-1370     Document: 00615587527     Filed: 06/30/2009     Page: 15



7 

 

account wagering, off-track racing theatres and video-lottery terminals at the 

state’s race tracks.5 

In response to the prospect of racino competition at seven locations in the 

southern half of the state (Jackson, Mt. Pleasant, Saginaw, Northville, Hazel Park, 

Schwartz Creek and Muskegon), casino interests, led by MGM Grand Detroit, 

LLC (“MGM Grand”), intervening defendant herein, and the Saginaw Chippewa 

Indian Tribe (whose flagship casino is a close neighbor of Mt. Pleasant Meadows), 

organized and financed a $19.45 million initiative campaign to amend Michigan’s 

constitution (Proposal 04-16), with the specific aim of scuttling the pending 

legislation, passed by both houses of the Michigan Legislature.7  

 Art. IV, §41,  enacted by the state legislature on December 18, 2004 as 1963 

Mich. Const. Art. IV,  §41, may well be the final nail in racing’s coffin. 

Art. IV,  §41 provides: 

                                                           

5 Affidavit of  Larry Julian, Exhibit A to Plaintiffs’ Response to Defendants 
Motions to Dismiss, RE 27. 
6 MGM Grand admits in Para. 14 of their Answer that the campaign committee 
styled “Let the Voters Decide Yes on 1” received total contributions of $19.5 
million, of which $8.3 was contributed by MGM Grand and $9.3 million by the 
Saginaw Chippewa Tribe, RE 10. 
7 HBs 4609 and 4610 are attached to the Affidavit of Larry Julian Exhibit A, to 
Plaintiffs Response to Defendants Motion to Dismiss, RE. 27. 
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The legislature may authorize lotteries and permit the sale of lottery tickets 

in the manner provided by law. No law enacted after January 1, 2004, that 

authorizes any form of gambling shall be effective, nor after January 1, 

2004, shall any new state lottery games utilizing table games or player 

operated mechanical or electronic devices be established, without the 

approval of a majority of electors voting in a statewide general election and 

a majority of electors voting in the township or city where the gambling will 

take place. This section shall not apply to gaming in up to three casinos 

in the City of Detroit or to Indian Tribal Gaming. (emphasis added). 

 

 The discriminatory and monopolistic intent of the casino interests is evident 

on the face of Art. IV, §41. First, the proposal, enacted December 18, 2004,  

purports to be retroactive to January 1, 2004.  HB 4610, which provided for video 

lottery terminals (VLTs) at the racetracks, entered conference committee in April 

of 20048, and the proposal’s purported retroactive effect was insurance against 

gubernatorial approval 9 before the November 2004 election.  Retroactive 

amendment of the Michigan constitution is unprecedented and violates Mich. 

Const. Art. XII, § 2 which provides that an amendment to the state constitution 

does not become law until “45 days after the date of the election at which it was 

approved.” None of the amendments to the current Michigan Constitution of 1963 

                                                           

8  Senate substitute for HB 4610 
9 MGM Grand notes at p. 2 of its Motion to Intervene, RE 10, that “Indeed, 
Governor Granholm openly opposed the adoption of Proposal 1 and made it known 
that she supported Plaintiffs’ efforts to expand their gaming licenses within the 
state by having video lottery machines—which are akin to slot machines—on their 
premises.” 
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have purported to have retroactive effect. Furthermore, no amendments to 

Michigan’s previous constitutions—those of 1835, 1850 or 1908—had retroactive 

effect.   

Also, per the remaining highlighted language of  Art. IV,  §41, the State 

Lottery Bureau is prohibited from developing “player-operated” electronic games. 

It was the Lottery Bureau, per HB 4610,  that was to own and operate the “player 

operated”10 VLTs slated for the State’s racetracks. Under the Senate version of the 

HB 4610,  a separate Michigan Lottery Gaming Control Board was created within 

the Lottery Bureau to regulate the VLTs at the tracks, and to handle all revenue 

from them. Thus, Art. IV,  §41 was a preemptive strike directed at the racing 

licensees and at their partner in the venture, the State Lottery Bureau. 

Then, in a final, even more blatant display of overreaching, the casino 

interests excluded themselves from the proposal’s coverage, thereby raising the 

Equal Protection claims alleged herein.    

The impact on the horse racing industry has been devastating. In 2004, 

Michigan had seven licensed horse tracks. Since the passage of Art. IV, §41, three 

have closed: Saginaw Harness Raceway in 2005, Great Lakes Downs in 2007 and 

                                                           

10 See Sec. 51 (cc) of  HB 4610, attached to Affidavit of Larry Julian Exhibit A, to 
Plaintiffs Response to Defendants Motion to Dismiss, RE. 27. 
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Jackson Harness Raceway in 2008.  The Great Lakes Downs property was 

purchased in late 2008 by the Little River Band of the Ottawa Tribe for conversion 

to a casino. 11   A new thoroughbred licensee, Pinnacle Race Course, opened in a 

partially-completed state in mid-July of 2008 in New Boston, Michigan and is 

struggling with previously announced goals of completion.  

SUMMARY OF ARGUMENT 

The Court’s determination that Plaintiffs lack First Amendment standing 

was error. Plaintiffs presented evidence of specific present objective harm and a 

threat of specific future harm. The subject legislation requires Plaintiffs to succeed 

in state-wide and local votes before effecting legislation governing their 

operations, and exempts their competitors from the requirement. Plaintiffs have 

shown that they were the direct targets of the instant constitutional change, have 

submitted evidence of its chilling effect on their speech, and their claims should be 

heard on the merits. 

In analyzing Plaintiffs’ equal protection claims, the Court ignored the 

composition of the state’s gaming market, and the inherent fact issues involved. 

Plaintiffs presented specific facts, per the affidavit of their economic expert, which 

                                                           

11 Muskegon Chronicle, 7-16-08, copy appended as Exhibit C, to Plaintiffs 
Response to Defendants Motion to Dismiss, RE. 27.  
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show that Art. IV,  §41 excludes 97% of the state’s gaming market from its 

coverage and was an exercise in simple economic protectionism by the casino 

interests. This Court has held that there can be no rational basis for legislation 

where simple economic protections is sought. There is further offense to the equal 

protection clause when access to the government and its parts is restricted on an 

impartial basis. 

The Court’s failure to exclude evidence which was presented outside of the 

pleadings, converted Defendants’ Motions for Judgment on the Pleadings under 

Rule 12(c) into motions for summary judgment under Rule 56. The Court erred in 

failing to give Plaintiffs notice of the conversion of said motions to summary 

judgment status, and failed to give Plaintiffs a reasonable opportunity to present 

material pertinent to such a motion. 

Plaintiffs’ Response to Defendant’s Motions to Dismiss, RE 27,  presented 

specific facts pertinent to their Commerce Clause claims regarding undue burden 

on interstate commerce, proof sufficient to create genuine issues for trial. Judgment 

on the pleadings was inappropriate here without allowing Plaintiffs the benefit of 

discovery. Further, the question posed by the Court as to whether the out-of-state 

simulcast providers are at the same level as the casinos, is a fact question. The 
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Court should have lent credence to Plaintiffs’ allegations on this issue and, further, 

Plaintiffs should have been allowed the benefit of discovery on the issue. 

 

ARGUMENT 

 

I. THE COURT ERRED IN DETERMINING THAT PLAINTIFFS 

LACK  FIRST AMENDMENT STANDING. 

 

 
The Court states that Plaintiffs’ allegations of subjective ‘chill’ under the 

First Amendment, USCA Const., Amend. I., are not an adequate substitute for  “a 

claim of specific present objective harm or a threat of specific future harm,” and 

cites Morrison v. Bd. of Educ., 521 F.3d 602 (6th Cir. 2008) and Feiger v. Michigan 

Supreme Court, 553 F.3d 955(2009). In Morrison, a  highschooler wished to 

inform his fellow students that homosexual behavior is a sin. He claimed a 

justiciable injury in his refraining from such speech, although the school board 

policies prohibiting his desired speech had been changed.  The Court held that the 

chilling of his speech was not sufficient injury; he needed “actual present harm” to 

have standing. As this Court said, in denying standing to Morrison,  

Morrison cannot point to anything beyond his own ‘subjective apprehension 
and a personal (self-imposed) unwillingness to communicate, ACLU [v. 

Nat’l Sec. Agency], 493 F.3d [664,] [ ] 662 [(6th Cir.2007)], and those 
allegations of chill, without more, fail to substantiate an injury-in-fact for 
standing purposes. 
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Judge Cohn, at page 10 of his Memorandum and Order, RE 58, states that 

Plaintiffs have pointed to no sanction for their speech.  The Court overlooks 

Plaintiffs’ central claim of damage, set forth in Paragraph 19 of their Second 

Amended Complaint, RE 58: 

Art. IV, Section 41, of the Michigan Constitution of 1963 treats similarly 
situated entities, i.e. gaming licensees, differently in that it erects a post-
enactment hurdle to legislative relief, i.e. the requirement of local and state-
wide balloting, which applies to one group, the state’s horse racing tracks, 
and not to other gaming licensees, i.e. the Detroit casinos and Indian tribal 
gaming. This disparate treatment places Plaintiffs at a competitive 
disadvantage vis-à-vis their competitors with regard to modifying the laws 
that govern their operations. 

As Dr. Thalheimer points out, the commercial gaming market in Michigan 

consists of  22 casinos (19 tribal and 3 Detroit) and 5 race tracks and pari-mutuel 

horse racing revenue accounts for just 3% of that market.12  Yet, horse racing is the 

only constituent of that market required to run the gauntlet of state-wide and local 

votes before it can effect legislation. That is the principle injury to Plaintiffs. 

The Court further states, at p. 10 of RE 58, that Plaintiffs “…have pointed to 

no law or policy against speech that they would like to make.”  

The legislation proposed by Plaintiffs presented the only remedies that 

modern horse racing has devised for its ills, i.e. alternative wagering forms such as 

                                                           

12 Ibid., para. 12. 
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account wagering, teletheatres, and VLTs.13   “Account wagering” is off-track 

betting via telephone or internet; “teletheatres” are off-track betting parlors, and 

“VLTs” (video lottery terminals) are slot machines under the aegis of the State 

Lottery Bureau. This legislation is the speech which Plaintiffs “would like to 

make.” And the fact that they must press for its enactment according to a different 

rule book than their competitors demonstrates “actual present harm.” Further,  even 

if horse racing interests are successful in once again passing such legislation, the 

fact that they must succeed in state-wide and local votes before enacting it, 

amounts to “a significant possibility of future harm.”  

These allegations were made in Para. 20 of Second Amended Complaint, RE 

53: 

The afore-mentioned competitive disadvantage regarding legislative relief 
established by Art. IV, Section 41,  violates the First Amendment’s right to 
petition the government for redress of grievances, U.S. Const., Amend. I, 
and further chills the exercise of  Plaintiff’s First Amendment rights because 
Art. IV, §41 places them at a competitive disadvantage vis-à-vis their 
competitors in seeking legislative relief and, further, they are intimidated by 
past experience from contesting another ballot proposal.  

 

                                                           

13 RE 53, Plaintiffs’ Second Amended Complaint (misnamed “Answer to 
Complaint” in electronic docket), para. 12 
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The foregoing allegation was supported by the Affidavit of Louis Carlo14, 

wherein, Mr. Carlo, the principal partner in Northville Downs, details his tracks’ 

efforts to pass and defend the so-called racino legislation permitting alternative 

forms of wagering. He states that his firm spent $867,000.00 contesting the 

casinos’ response to that legislation, i.e. the referenda campaign to enact Art. 

IV,§41.15  He states that the enactment of Art. IV,§41 put racing “at competitive 

disadvantage in relation to the casinos with regard to changing the laws that govern 

our operations.”16 He further describes his decision to forego another ballot 

contest, because the prospect of “getting into a spending contest with the casinos” 

was intimidating. 17 It is ludicrous to compare the boy who must bite his tongue to 

a business like Northville Downs, Michigan’s longest-tenured racing licensee, 

which spent nearly a million dollars battling casino-driven efforts to scuttle life-

saving legislation, only to end up with an impediment to effecting legislation not 

shared by its competitors.   

 The Court, at page 12 of  its Memorandum and Order, RE 58,  dismisses 

Plaintiffs’ claim of violation of its Right to Petition, saying  they “continue to have 

                                                           

14 Affidavit of Louis Carlo, Ex. E to Plaintiffs’ Response to Defendants Motions to 
Dismiss, RE 27. 
15 Ibid. para. 3. 
16 Ibid., para. 4. 
17 Ibid. 
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access to the political system…”.  True enough, Plaintiffs continue to have access 

to the political system, but not on the same basis as their competitors. The Court 

goes on, also at p. 12 of RE 58,  to state that Plaintiffs “…also have direct access to 

the voters through initiating a ballot proposal with a petition drive…” Yes, it is true 

that Plaintiffs can “…undertake the monumental political task of procuring an 

amendment to” 18the Michigan Constitution,  while their competitors can go 

directly to the legislature for relief. 

As the Tenth Circuit held in Initiative and Referendum Institute v. Walker, 

450 F.3d 1082,1089 (10th Cir. 2006): 

We hold that Plaintiffs in a suit for prospective relief based on a “chilling 

effect” on speech can satisfy the requirement that their claim of injury be 

“concrete and particularized” by (1) evidence that in the past they have 

engaged in the type of speech affected by the challenged government action;  

(2) affidavits or testimony stating a present desire, though no specific plans, 

to engage in such speech; and (3) a plausible claim that they presently have 

no intention to do so because of a credible threat that the statute will be 

enforced…..If the plaintiffs satisfy these three criteria, it is not necessary to 

show that they have specific plans or intentions to engage in the type of 

speech affected by the challenged government action. 

And at 450 F.3d at 1097 

In this case, however, where the Plaintiff organizations are among the direct 

targets of a state constitutional change, where there are no doubts about 

whether the challenged provision will be enforced against them, and where 
                                                           

18 Equality Foundation of Greater Cincinnati, Inc. v. City of Cincinnati, 128 F.3d 
289,297(6th Cir. 1997) 
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they have submitted satisfactory evidence of the chilling effect on their 

speech, we join our sister circuits in concluding that this type of claim 

warrants consideration on the merits. 

Here Mr. Carlo’s Affidavit establishes that Northville Downs has engaged in 

the type of speech involved (referenda) in the past; that it has the desire to continue 

to engage in such speech but for the credible threat that Art. IV, §41’s requirement 

of successful state-wide and local votes will prevent effective legislation.19 Further, 

it is evident from the face of Art. IV, §41,  its purported retroactive effect  and the 

exclusions afforded its proponents, that the race tracks were the “direct targets” of 

this state constitutional change.  Further, there’s no doubt the challenged provision 

will be enforced against Plaintiffs (the attorney general has appeared to defend 

Art.IV, §41). Mr. Carlo’s Affidavit is satisfactory evidence of the chilling effect on 

Northville Downs’ speech, i.e. Plaintiff Northville elected not enter the referenda 

fray once again because it was intimidated by its last bout with the casino interests, 

and is now required to compete on an unlevel playing field. 

 The Court states that the instant matter is not analogous to the “licensing 

scheme”  of Lac Vieux Desert Band of Lake Superior Chippewa Sioux v. Michigan 

Gaming Control Board (Lac Vieux I), 172 F3d 397 (6th Cir. 1999). Plaintiffs did 

not rely on Lac Vieux to support their standing argument. The instant case is more 

                                                           

19 Ibid., Carlo Affidavit, para. 2 and 4. 
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analogous to Initiative and Referendum Institute v. Walker, supra. Lac Vieux, 

however, didn’t wholly rely on the licensing scheme aspect derived from City of 

Lakewood v. Plain Dealer Publ’g Co., 486 U.S. 750, 108 S.Ct. 2138, 100 L.Ed.2d 

771(1988). Rather the Court held, at 172 F.3d 408 that the principle established in 

Plain Dealer “…also applies in this context, where the statute grants a preference 

to certain entities because they took a particular view on a particular political 

issue.”  

In Lac Vieux, Detroit gaming companies, including Greektown Casino and 

Atwater Entertainment (which became Motor City Casino), financed a state ballot 

proposal, Proposal E, to allow casino gaming in Detroit (just as intervening 

defendant, MGM Grand did in the instant matter). The proposal passed and the 

resulting legislation, the Michigan Gaming Control and Revenue Act, MCL 

§432.201 et seq., as well as the local Detroit ordinance, provided preferences for 

the proposal’s sponsors, e.g.  exemption from the competitive bidding process. 

Similarly, Art. IV, §41 rewarded its sponsors, principally MGM Grand and the 

Saginaw Chippewa Tribe, with exemptions from coverage. The Lac Vieux Court 

said at 172 F.3d 409: 

   Although the city ordinance in this case does not directly prohibit or limit 

speech, it does implicate the First Amendment. The ordinance grants 

benefits and imposes burdens according to whether an individual or entity 
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sufficiently supported a particular political issue. Specifically, it grants a 

preference to developers who initiated a prior casino gambling proposal and 

“actively promot[ed] and significantly support[ed] a state initiative 

authorizing gaming.”   

Here, Art. IV, §41 granted a benefit to the casino interests that proposed and 

financed it, i.e. exclusion from its coverage, and it imposed a burden on the racing 

industry, i.e. the “long way around” in effecting legislation. The Court erred in not 

finding First Amendment standing. 

II. THE COURT ERRED IN DISMISSING PLAINTIFFS’ EQUAL 

PROTECTION CASE, AS A MATTER OF LAW. 

 

a. THE “SIMILARLY SITUATED” REQUIREMENT CANNOT 

BE DETERMINED WITHOUT AN ANALYSIS OF 

MICHIGAN’S GAMING MARKET. 

The essential mandate of the equal protection clause is “that all similarly 

situated persons be treated alike.” Plyler v. Doe, 457 U.S. 202,216, 102 S. Ct. 

2382, 72 L.Ed.2d 786 (1982). The Court objected to Plaintiffs’ claim that Art. IV, 

§41 treats similarly-situated gaming licensees differently, urging that racing 

interests were treated no differently  by Art. IV,§41 than any non-licensed entity 

that wanted to introduce a new form of gaming.20 

This focus on the “what if” of a new market entrant ignores the market  

reality. The instant case sounds under the Commerce as well as the Equal 

                                                           

 20 Transcript, pp. 14, RE 62. 
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Protection Clause. As the Supreme Court held in General Motors v. Tracy, 519 

U.S. 278, 298, 117 S.Ct. 811, 136 L.Ed.2d 761(1997): 

Conceptually, of course, any notion of discrimination assumes a comparison 
of substantially similar entities. Although this central assumption has more 
often than not itself remained dormant in this Court’s opinions on state 
discrimination subject to review under the dormant Commerce Clause, when 
the allegedly competing entities provide different products, as here, there is a 
threshold question whether the companies are indeed similarly situated for 
constitutional purposes. This is so for the simple reason that the difference in 
products may mean that the different entities serve different markets, and 
would continue to do so even if the supposedly discriminatory burden were 
removed.  

In short, the Tracy Court focused on the market and competition within the 

market. A California federal district court decision, Nat’l Assn of Optometrists & 

Opticians et al v. Lockyer et al, ., 463 F.Supp.2d 1116,1129 (E.D. Calif. 2006), 

which relied on General Motors v. Tracy, supra, stated: 

…it appears to this court that it is the activity or conduct engaged in that is 
compared, without regard to the status of the entity. In other words, to figure 
out who the similarly situated entities are, the court looks at whether or not 
the favored and disfavored entities compete in the same market, with the 
same products, for the same customers. 

If it is objected that this is a Commerce Clause analysis, it must be 

remembered that  Plaintiffs’ fundamental quarrel with Art. IV, §41 is that it is a 

protectionist measure. As will be seen in a subsequent analysis of this Court’s 

decision in Craigmiles v. Giles, 312 F3d 220, 229 (6th Cir. 2002), when Equal 

Protection and Commerce Clause claims are linked, a market analysis is often 
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unavoidable. As was observed in Nat’l Assn of Optometrists & Opticians et al v. 

Lockyer et al, at 463 F. Supp.2d at 1130: 

While this evidence does not shed further light on how the challenged 
restrictions operate in practice, it does buttress the conclusion that the 
regulatory scheme is in fact an instance of economic protectionism. 
“Discriminatory purpose is at the heart of dormant Commerce Clause 
analysis and is often incorporated into both first-tier analysis and second-tier 
Pike balancing analysis.”(citations omitted). 

Plaintiffs, per their economic expert, have presented considerable evidence 

regarding the composition of the Michigan gaming market. Dr. Thalheimer found 

the market to consist of the 22 casinos (19 Indian, 3 Detroit), the State Lottery and 

pari-mutuel wagering at the state’s six (now five) race tracks. Dr. Thalheimer 

posits that pari-mutuel wagering peaked in 1971, the year before the advent of the 

State Lottery, when horse racing enjoyed 100% of market.21 By 2007, after 19 

Indian casinos, the 3 Detroit casinos, Casino Windsor, and a vastly expanded State 

Lottery had been added to the mix, racing’s share of the market had fallen to 3%, 

according to Dr. Thalheimer.22 What is truly shocking is that Art. IV, §41 excludes 

from its coverage all of the state’s casinos; thus, 97% of the gaming market is 

unaffected by the state-wide and local vote requirements of Art. IV, §41. The 

obvious conclusion is that the remaining 3% of the market, which stood poised to 

                                                           

21 Para. 12, Affidavit of Richard Thalheimer, Ph.D., Ex. B of Plaintiffs’ Response 
to Defendant’s Motions to Dismiss, RE 27 
22 Ibid. 
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ring the Detroit casinos with racino competition, was the target of Art. IV, §41, an 

obvious and illegal exercise of discrimination. 

 

 

b. ARTHUR V. CITY OF TOLEDO IS NOT APPLICABLE TO THE 

INSTANT MATTER BECAUSE THE DISCRIMINATORY 

INTENT OF THE LEGISLATION IS PATENT ON ITS FACE.  

 

Judge Cohn cited this Court’s holding in  Arthur v. City of Toledo, 782 F.2d 

565, 574 (6th Cir. 1986) which rules out inquiry into the electorate’s motivations in 

an equal protection challenge to a referendum vote unless it facially discriminates 

racially. In the instant case, however, there is no need to inquire into the 

electorate’s motivation.  The discriminatory intent of the Art. IV, §41 is evident on 

its face.  

The legislature may authorize lotteries and permit the sale of lottery tickets 

in the manner provided by law. No law enacted after January 1, 2004, that 

authorizes any form of gambling shall be effective, nor after January 1, 

2004, shall any new state lottery games utilizing table games or player 

operated mechanical or electronic devices be established, without the 

approval of a majority of electors voting in a statewide general election and 

a majority of electors voting in the township or city where the gambling will 

take place. This section shall not apply to gaming in up to three casinos 

in the City of Detroit or to Indian Tribal Gaming. (emphasis added). 
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First, the proposal purports to be retroactive to January 1, 2004. HB 4610, 

which provided for video lottery terminals (VLTs) at the racetracks, had been in 

conference committee since April of 200423, and the proposal’s purported 

retroactive effect was insurance against gubernatorial approval 24 before the 

November 2004 election.  Retroactive amendment of the Michigan constitution is 

unprecedented and violates Mich. Const. Art. XII, § 2 which provides that an 

amendment to the state constitution does not become law until “45 days after the 

date of the election at which it was approved.” None of the amendments to the 

current Michigan Constitution of 1963 have purported to have retroactive effect. 

Furthermore, no amendments to Michigan’s previous constitutions—those of 1835, 

1850 or 1908—had retroactive effect.   

Also, per the remaining highlighted language of  Art. IV,  §41, the State 

Lottery Bureau is prohibited from developing “player-operated” electronic games. 

It was the Lottery Bureau, per HB 4610,  that was to own and operate the “player 

operated”25 VLTs slated for the State’s racetracks. Under the Senate version of the 

                                                           

23  Senate substitute for HB 4610 
24 MGM Grand notes at p. 2 of its Motion to Intervene that “Indeed, Governor 
Granholm openly opposed the adoption of Proposal 1 and made it known that she 
supported Plaintiffs’ efforts to expand their gaming licenses within the state by 
having video lottery machines—which are akin to slot machines—on their 
premises.” 
25 See Sec. 51 (cc) of  HB 4610, Ex. A. 
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HB 4610 a separate Michigan Lottery Gaming Control Board was created within 

the Lottery Bureau to regulate the VLTs at the tracks, and to handle all revenue 

from them. Thus,  Art. IV, §41 was a preemptive strike directed at the racing 

licensees and their partner in the venture, the State Lottery Bureau. 

Finally, in an even more blatant display of overreaching, the casino interests 

excluded themselves from the proposal’s coverage, thereby raising the equal 

protection  claims alleged herein.   One is reminded of Justice Marshall’s 

admonition in Austin v. Michigan Chamber of Commerce, 494 U.S. 652, 660, 110 

S.Ct. 1391, 108 L.Ed. 2d 652 (1990) wherein, in upholding Michigan’s prohibition 

of corporate contributions to candidates, he warned  of a corporation’s power to 

‘use “resources amassed in the economic marketplace” to obtain “an unfair 

advantage in the political marketplace.”’Austin, supra 494 U.S. at 659, quoting 

FEC v. Mass. Citizens for Life, Inc., 478 U.S. 238,257, 107 S.Ct. 616,627, 93 L.Ed. 

2d 539 (1986). 

Furthermore, as was recently noted in Coalition to Defend Affirmative 

Action et al v. Regents of the University of Michigan, 539 F.Supp.2d 924 (E.D. 

Mich 2008), whatever the legitimacy of Arthur in other cases “…it cannot be right 

in case of a Hunter challenge to a referendum.” Plaintiffs also challenge Art. IV, 

§41 under the holding of  Hunter v. Erickson, 393 U.S. 385,393, 89 S.Ct. 557, 21 
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L.Ed.2d 616 (1969), that “a state law violates the Equal Protection Clause when it 

‘disadvantage(s) any particular group by making it more difficult to enact 

legislation in its behalf.” This will be explored further in Part D of this section. 

 

c. UNDER THIS COURT’S HOLDING IN CRAIGMILES v. GILES 

THERE CAN BE NO RATIONAL BASIS TO THE 

CHALLENGED LEGISLATION BECAUSE IT AMOUNTS TO 

MERE PROTECTIONISM. 

  The Supreme Court has stated that in determining the validity of a statute 

for equal protection purposes, “[t]he general rule is that legislation is presumed to 

be valid and will be sustained if the classification drawn by the statute is rationally 

related to legitimate state interest.” City of Cleburne v. Cleburne Living Center, 

473 U.S. 432, 440, 105 S.Ct. 3249, 87 L.Ed.2d 313 (1985).  

Seeking a legitimate governmental interest for  Art IV, §41 is, of course, 

challenging since it was not a product of the legislative process. There is no 

legislative history to consult. As the Ninth Circuit observed in Jones v. Bates, 127 

F.3d 839, 859-60 (9th Cir. 1997), rev’d on other grounds, en banc, 131 F.3d 843 

(1997): 

…Before an initiative becomes law, no committee meetings are held; no 

legislative analysts study the law; no floor debates occur; no separate 

representative bodies vote on the bill; no reconciliation conferences are held; 

Case: 09-1370     Document: 00615587527     Filed: 06/30/2009     Page: 34



26 

 

no amendments are drafted; no executive official wields a veto power and 

reviews the law under that authority; and it is far more difficult for the 

people to “reconvene” to amend or clarify the law if a court interprets it 

contrary to the voters’ intent.   

That’s not to say that there wasn’t careful drafting and consideration here, by 

the casino interests.   The end result of  Art IV, §41 is that the casino interests paid 

over $19 million for  protection from potential competition. This Court has held 

that simple economic protectionism can never provide a rational basis for 

legislation.  In Craigmiles v. Giles, supra, 312 F3d at 229, while observing that 

“rational basis review, while deferential is not toothless,” this Court struck down a 

Tennessee statute which prohibited the sale of caskets by anyone other than a state-

licensed funeral director. Relying on the Equal Protection Clause, the Court held 

that there was no “rational basis” for the protection offered to the state’s funeral 

directors. The Court said the bill was no more than “…a naked attempt to raise a 

fortress protecting the monopoly rents that funeral directors extract from 

consumers.” 312 F.2d at 229. 

Courts have repeatedly recognized that protecting a discrete interest group 

from economic competition is not a legitimate governmental purpose. See 

City of Philadelphia v. New Jersey, 437 U.S. 617, 624, 98 S.Ct. 2531, 57 

L.Ed.2d 475 (1978). (“Thus, where simple economic protectionism is 

effected by state legislation, a virtually per se rule of invalidity has been 

erected.”).  312 F.3d at 224. 

 ***** 
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 Finding no rational relationship to any of the articulated purposes of 

the state, we are left with the more obvious illegitimate purpose to which 

licensure provision is very well tailored. The licensure requirement imposes 

a significant barrier to competition in the casket market.  312 F.3d at 228. 

 

Art. IV, §41 was “very well-tailored” by the casino interests and imposes “a 

significant barrier to competition” in the state’s gaming industry. 

 The Craigmiles Court noted that the Supreme Court has been suspicious of a 

legislature’s circuitous path to legitimate ends when a direct path is available, 312 

F.3d at 227, citing City of Cleburne v. Cleburne Living Center, supra. The direct 

path in the instant matter would have been to require state-wide and local votes for 

changes in the state’s gaming laws, across the board, no exceptions.  

d. SECTION 41, BY MAKING IT MORE DIFFICULT FOR 

PLAINTIFFS, AS AN IDENTIFIABLE GROUP, TO EFFECT 

LEGISLATION IN THEIR FAVOR, VIOLATES THE EQUAL 

PROTECTION CLAUSE, PARTICULARLY THE  HUNTER 

DOCTRINE CASES RE POLITICAL RESTRUCTURING. 

The Court credits Plaintiffs with labeling the holding of  Hunter v. Erickson, 

supra,  as one of  “political restructuring.”  Plaintiffs can take no such credit. It was 

Justice Harlan, concurring in Hunter who first spoke of “…state statutes which 

structure the internal governmental process and which are challenged under the 

Equal Protection Clause of the Fourteenth Amendment.”  It was Justice Kennedy 

in Romer v. Evans, 517 U.S. 620, 625, 116 S.Ct. 1620, 134 L.Ed.2d 855 (1996) 
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who referred to  “our precedents involving discriminatory restructuring of 

governmental decisionmaking…” Regardless of what you call it (Justice Blackmun 

labeled it “the Hunter Doctrine” in Washington v. Seattle School Dist. No.  1, 

supra, 458 U.S. at 473), this is the holding of Hunter,  387 U.S. at 392-3: 

Nor does the implementation of this change through popular referendum 
immunize it. (citation omitted). The sovereignty of the people is itself 
subject to those constitutional limitations which have been duly adopted and 
remain unrepealed. Even though Akron might have proceeded by majority 
vote at town meeting on all its municipal legislation, it has instead chosen 
more a complex system. Having done so, the State may no more 

disadvantage any particular group by making it more difficult to enact 

legislation in its behalf than it may dilute any person’s vote or give any 

group a smaller representation than another of comparable size. 

(citations omitted)(emphasis added) 

The principle that emerges from Hunter is a broad democratic tenet,  perhaps 

best explicated by Justice Harlan in his concurrence. Justice Harlan notes that  laws 

structuring political institutions or allocating political power according to “neutral 

principles”—such as the executive veto, or the typically burdensome requirements 

for amending state constitutions—are not subject to equal protection attack, even 

though they may “make it more difficult” to achieve favorable legislation, 393 U.S. 

at 394, 89 S.Ct. 557. Such laws, he reasoned, make it more difficult for every 

group in the community to enact comparable laws, and  “provid[e] a just 

framework within which the diverse political groups in our society may fairly 

compete.” Id., at 393, 89 S.Ct. 557. Thus, a political majority may generally 
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restructure the political process to place obstacles in the path of everyone seeking 

to secure the benefits of governmental action. It is when state action allocates 

governmental power non-neutrally, according to Justice Harlan, that a different 

analysis is required, and the offending party must ‘bear a far heavier burden of 

justification than is required in the normal case.” Id., at 395, 89 S.Ct. 557. 

That is true in the instant case. Here a requirement of state and local votes is 

imposed in order to effect legislation to change the state’s gaming laws. If Art. IV, 

§41 had stopped there, it would not offend the Equal Protection Clause, because 

the provision would have established the same requirement of all similarly- 

situated.  Instead Art. IV, §41 purported to deal with an entire market, the 

commercial gaming market, but imposed its onerous requirement on  a tiny 

segment of that market, the race tracks, an identifiable group,  and excluded from 

the requirement those responsible for 97% of the revenue.26 This is mere 

protectionism. It was no accident that the $19.45 million campaign to enact Art. 

IV, §4127,  was wholly financed by the casino interests, led by MGM Grand 

                                                           

26 Ibid., Thalheimer Affidavit, p.12 
27 MGM Grand admits in Para. 14 of their Answer that the campaign committee 
styled “Let the Voters Decide Yes on 1” received total contributions of $19.5 
million, of which $8.3 was contributed by MGM Grand and $9.3 million by the 
Saginaw Chippewa Tribe. The remainder came from their contractors. 
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Detroit, LLC (“MGM Grand”), intervening defendant herein, and the Saginaw 

Chippewa Indian Tribe, and a few of their contactors.  

Although  Hunter  was a race-based case, the Court, however, spoke in race-

neutral terms, extending its protection to “any particular group” and “any group.” 

Further, the Court relied exclusively on voting cases which had nothing to do with 

racial classification, Reynolds v. Sims, 377 U.S. 533, 84 S.Ct. 1362, 12 L.Ed.2d 

506 (1964) and Avery v. Midland County, 390 U.S. 474, 88 S.Ct. 1114, 20 L.Ed.2d 

45 (1968). It is worth noting as well, that in Gordon v. Lance,  403 U.S. 1, 5,7, 91 

S.Ct. 1889,1891-93, 29 L.Ed.2d 273(1971) a case not involving race, the Court 

distinguished Hunter not on the basis that it was a race case requiring strict 

scrutiny while Gordon was not, but rather on the basis that Gordon involved no 

“independently identifiable group or category.” Thus, the Gordon Court held the 

subject legislation was constitutional because the Court could discern no 

independently identifiable group or category that favored bonded indebtedness 

over other forms of financing, 403 U.S. at 5, 91 S.Ct. at 1891-92. The Eighth 

Circuit reached a similar conclusion in Wellwood v. Johnson, 172 F.3d 1007, 1010 

(1999) when it refused to apply Hunter because  “There is no independently 

identifiable group that favors or disfavors the sale of alcohol or supports the 

placement of the “wet/dry” issue on the ballot.” 
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 Furthermore, the High Court in Romer v. Evans, supra, while purporting not 

to rely on the Hunter line of cases, ends up in the same place, holding, at 517 U.S. 

633: 

It is not within our constitutional tradition to enact laws of this sort. Central 

both to the idea of the rule of law and to our own Constitution’s guarantee of 

equal protection is the principle that government and each of its parts 

remain open on impartial terms to all who seek its assistance. (emphasis 

added) 

 ****** 

A law declaring that in general it shall be more difficult for one group of 

citizens  than for all others to seek aid from the government is itself a 

denial of equal protection of the laws in the most literal sense. “The 

guaranty of ‘equal protection is a pledge of the protection of equal laws.” 

(emphasis added) 

It is thus, deeply ingrained in our jurisprudence that our government, and 

particularly its legislative halls, be open to all, on an equal basis, without 

preference.   

Here, the casino interests of Michigan, concerned that they might find 

themselves ringed by a half a dozen new competitors, decided to kill pending 

racino legislation, retroactively and unconstitutionally, by putting before voters an 

amendment which purported to restrict the expansion of casino gaming, but in fact 

had just the opposite effect. To do this, they had to alter the way that legislation is 
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effected in this state, not with regard to themselves, but with regard to the tiny 

segment of their market that threatened to compete with them.   

  

III. THE COURT ERRED IN DECIDING THE CASE UNDER 

FRCP 12(C) RATHER THAN FRCP 56 BECAUSE MATTERS 

OUTSIDE THE PLEADINGS WERE PRESENTED AND NOT 

REJECTED BY THE COURT,  AND THE PARTIES WERE 

DENIED A REASONABLE OPPORTUNITY TO PRESENT 

MATTERS PERTINENT TO A RULE 56 MOTION.  

 

 
Judge Cohn decided the instant case under Rule 12(c) despite the fact that 

matters outside the pleadings were presented. Plaintiffs attached numerous items of 

proof to their Response to Defendants’ Motions to Dismiss, RE 27, including three 

affidavits: the Affidavit of Larry Julian (including copies of applicable racino 

legislation), Ex.A; the  Affidavit of Richard Thalheimer, Ph.D., Exhibit B; and the 

Affidavit of Louis Carlo, Exhibit E. Under this Court’s holding in Max Arnold & 

Sons, LLC v. W.L. Hailey & Co., Inc., 454 F.3d 494, 503(6th Cir. 2006), the trial 

court’s failure to exclude these matters automatically converted Defendants’ FRCP 

12(c) motions into motions for summary judgment under FRCP 56. 

This Court has found that the mere presentation of evidence outside of the 
pleadings, absent the district court’s rejection of such evidence, is sufficient to 
trigger the conversion of a Rule 12(c) motion into a motion of summary 
disposition. 
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The Court in fact relied on the proffered evidence. In Section B, p. 14,  of his 

Memorandum and Order, RE 58,  Judge Cohn referred to the findings of Plaintiffs’ 

expert, Dr. Richard Thalheimer28 in summarizing Plaintiffs’ argument.   

They point to the fact that they derive over 90% of their revenue from 
interstate simulcast of horse racing, a federally regulated activity. They say 
the exemptions of tribal gaming and the Detroit casinos have allowed 
expansion of those entities to the diminishment of plaintiffs’ revenue that is 
derived almost exclusively from interstate commerce. They cite a study 
showing that for every thousand new slot machines added to the Detroit 
market, Northville Downs’ gross “handle” has decreased by five percent 
(5%). They also cite the Attorney General’s data that indicate that 1,769 
machines have been added to the market since the passage of the challenged 
amendment. 

 
Furthermore, the Court referred to extensive outside evidence of its own, 

including a full page of web citations on the history of Michigan horse racing 

which it characterized as “deep background.” RE 58. The end-result is an opinion 

which resolves fact issues without allowing the parties the benefit of discovery. 

Plaintiffs alerted the Court to this issue in their Response to Defendants’ Motions 

to Dismiss, RE 27, para. 2: “Because Plaintiffs’ present matters outside the 

                                                           

28 Dr. Thalheimer’s Affidavit, while the result of extensive research and analysis , 
was  not his final report. Plaintiffs had instructed Dr. Thalheimer to delay his final 
report until discovery could further inform his findings. In  Para. 13 of his 
Affidavit, Dr. Thalheimer, in presenting his findings regarding the impact of  
additional slot machines on Northville Downs revenue, refers to his “preliminary 
statistical analysis” and cautions that “precise and final statistical analysis must 
await provision of monthly counts, as previously requested of the Attorney 
General.”  
Dr. Thalheimer’s reference was to “monthly counts” of slot machines at the Detroit 
casinos. 
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pleadings, by Affidavits, per FRCP 12(c), Defendants’ pending motions are treated 

as motions for summary disposition.” In the same pleading, Plaintiffs also pointed 

to the existence of fact issues regarding their Commerce Clause claims. 

The Court should have given the parties notice of the conversion of 

defendants’ motions on the pleadings to ones for summary judgment and a 

“reasonable opportunity to present material made pertinent to such a motion.” Max 

Arnold & Sons, LLC v. W.L. Hailey & Co., Inc., supra, 452 F.3d at 504. In 

paragraph 22 of their Second Amended Complaint, RE 53 (misnamed in the 

Court’s docket “Answer to Complaint”), Plaintiffs clearly allege the impact of Art. 

IV, §41 on revenue arising from out-of-state generated simulcast wagering product 

and supported its allegations with Dr. Thalheimer’s Affidavit. It is elementary that 

in considering a motion for summary disposition, “[t]he evidence of the 

nonmovant is to be believed, and all justifiable inferences are to be drawn in his 

favor.” Anderson v. Liberty Lobby, Inc., 477 U.S.242, 255, 106 S.Ct. 2505, 2513, 

91 L.Ed.2d 202 (1986), Taft Broadcasting Co. v. U.S., 929 F.2d 240, 247 (6th Cir. 

1991). The Court erred in failing to do so, and further erred in failing to give 

Plaintiffs notice of the conversion of said motions to ones for summary judgment, 

and in failing to give Plaintiffs a reasonable opportunity to present material 

pertinent to such a motion. 
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IV. THE  COURT  RESOLVED KEY FACT ISSUES REGARDING 

PLAINTIFFS’ COMMERCE CLAUSE CLAIM WITHOUT 

AFFORDING PLAINTIFFS THE BENEFIT OF DISCOVERY. 

 

a. PLAINTIFFS PRESENTED SUFFICIENT EVIDENCE 

REGARDING ITS ALLEGATION RE THE BURDEN ON 

INTERSTATE COMMERCE TO OVERCOME SUMMARY 

JUDGMENT. 

 

 
The Court states, at p. 15 of its Memorandum and Order, RE 58, that  

What the in-state plaintiffs fail to proffer, however, is any evidence that their 
own decreased revenues amount to any burden---“clearly excessive,” 
“incidental,” or otherwise—on interstate commerce.  
 
Plaintiffs, in their Second Amended Complaint, Paragraph 22,  allege:  

  The exceptions for tribal gaming and the three Detroit casinos 
contained in Art. IV, §41 have enabled the expansion of casino gaming since 
its enactment. The tribes have opened two additional  casinos, with four 
others approved and the Detroit casinos have added nearly 2000 slot 
machines, an increase of  23%. For every one thousand slot machines added 
to the Detroit market, there is a negative impact on gross wagering  at 
Plaintiff Northville Downs of  five (5%) per cent. Ninety-five (95%) per cent 
of Northville Downs gross handle is derived from wagering at Northville 
Downs on out-of-state race cards transmitted for viewing and wagering, via 
interstate simulcast. Thus Art. IV, §41  discriminates in practical effect 

against interstate commerce wagering product in favor of in-state 

wagering product. Further, Art. IV, Section 41,  further violates the 
Commerce Clause of the U.S. Constitution, Article I, Section 8, Clause 3,  
because it does not regulate evenhandedly to effectuate a legitimate local 
public interest, and the burden imposed on interstate commerce is clearly 

excessive in relation to its putative local benefits.  (emphasis added).  
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 The above allegations regarding the burden on interstate commerce are 

derived from and supported by Dr. Thalheimer’s findings, as presented in his 

Affidavit, Ex. B to Plaintiff’s Response to Defendants’ Motions to Dismiss, RE 27.      

The “interstate commerce wagering product” referred to in Para. 22 of 

Plaintiffs’ Second Amended Complaint,  RE 53, highlighted supra,  consists of 

race cards (9-12 races per card) conducted at out-of-state race tracks and simulcast 

to Michigan tracks for viewing and wagering.  Most of the  out-of-state simulcase 

product comes from multi-track conglomerates, like the New York Racing 

Association (Belmont, Saratoga, Aqueduct), Magna Entertainment Corporation 

(Santa Anita, Gulfstream, Laurel, Pimlico, etc.) and Churchill Downs, Inc. 

(Churchill Downs, Arlington Park, Calder, The Fairgrounds), that simulcast dozens 

of  race cards per day around the world.  

Dr. Thalheimer observes that out-of-state simulcast has become the staple of 

Michigan racing, noting that by 2007  92.2% per cent of Michigan’s state-wide 

handle was derived from interstate simulcast, with the figure even higher at 

Northville Downs, exceeding 95%.29  Table 1, Ex. C to Dr. Thalheimer’s Affidavit, 

details live and simulcast wagering at Northville Downs between 1995 and 2007, 

and then presents combined figures which starkly illustrate the fate of live racing in 

Michigan. Live handle, $60 million at Northville in 1995,  had fallen to just over 

                                                           

29 Ibid., para. 7. 
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$5 million by 2007.30 Northville Downs, like  other Michigan tracks, has become 

essentially a retailer of out-of-state simulcast product, a tele-theatre with state-bred 

horses running for paltry purses to satisfy the live racing requirement of state law, 

MCL 431.312.   

Northville pays a fee to these out-of-state providers, averaging 

approximately 4% of the amount wagered. Northville’s commission on the 

wagering dollar, per statute, is 17% on straight wagers (first, second, third) and 

28% on multiple wagers (perfecta, trifecta, etc.), MCL 431.317.  Half of the 

track’s commission goes back to the horsemen in the form of purses, MCL 

431.319. Thus,  the stakeholders: Michigan racetracks, Michigan horsemen and 

out-of-state simulcast providers, all rely for their survival on  a piece of the 

interstate simulcast pie. 

For example, of the $244 million wagered at Detroit tracks on out-of-state 

simulcast in 2004 (the year before §41 took effect) the commission of the 

Michigan tracks was approximately $48.8 million (using an average commission of 

20%), half of which went to purses.31 From the race track’s share of the 

commission, $9.8 million was paid to the out-of-state providers for their simulcast 

                                                           

30 Ibid., Table 1, Ex. C 
31 MCL 431.317 
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product.32  By 2007, Detroit gross simulcast wagering had fallen to $189 million, 

the tracks’ commission was $37.8 million (half of that sum going to purses) with  

approximately $7.6 million paid from the tracks’ share to the out-of-state providers 

for product.33  These sums wagered on interstate simulcast are the  “interstate 

wagering product”  referenced in Paragraph 22 of Plaintiffs’ Second Amended 

Complaint, which are discriminated against in favor of in-state wagering product, 

i.e. casino wagering at the 22 state casinos.   

Thus, the burden is spread across all the simulcast stakeholders: the retailers 

of out-of-state simulcast product (Michigan racetracks like Plaintiff Northville 

Downs), the state’s horsemen, and the out-of-state producers themselves. For 

example, Northville’s simulcast handle declined from $107.5 million in 2004 to 

$85.0 million in 2007, a drop of $22.5 million.34 Using Dr. Thalheimer’s 

calculation of 5% lost Northville handle per each additional 1000 slot machines 

added to the Detroit market, the vast majority, if not all, of the handle lost, can be 

attributed to the slot machines added to the Detroit market.35  

Summary judgment is appropriate only where “the pleadings, the discovery 

and disclosure materials on file, and any affidavits show that there is no genuine 

                                                           

32 Ibid., Table 1, Exhibit C. 
33 Ibid., Thalheimer Affidavit, Table 1, Ex. C; MCL 431.317 
34

 Ibid. 
35

 Ibid., para. 13 
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issue as to any material fact and that the movant is entitled to judgment as a matter 

of law.” FRCP 56(c). The reviewing court must view the evidence in the light most 

favorable to the non-moving party. Matsushita Elec. Indus. Co., Ltd. v. Zenith 

Radio Corp., 475 U.S. 574,587, 106 S.Ct. 1348,1356, 89 L.Ed.2d 538(1986).  

On this issue, Plaintiffs have presented more than a ‘mere possibility’ of a 

factual issue; they have presented “specific facts showing that there is a genuine 

issue for trial.” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., supra, 475 

U.S. at 587. Summary judgment was inappropriate here; let alone the judgment on 

the pleadings rendered by the Court without allowing plaintiffs the benefit of 

discovery. 

b. THE COURT ERRED IN DETERMINING THAT PLAINTIFFS 

HAVE NOT PRESENTED EVIDENCE TO SUPPORT THE 

LINKAGE BETWEEN THEIR DECLINE IN REVENUE AND 

OUT-OF-STATE COMPETITORS AT THE SAME LEVEL AS 

THE CASINOS. 

 

The Court further asserts at p. 15 of  its Memorandum and Order  that 

plaintiffs 

…have not linked the fact that their revenues are derived largely from 
interstate commerce to anything concerning out-of-state competitors at the 
same level of the casinos…  
 
The analysis in the previous section illustrates that the revenue of the 

Michigan tracks is almost wholly dependent on out-of-state simulcast product. 

Whether these out-of-state producers are “at the same level” as the casinos is a fact 
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question, i.e. whether the out-of-state simulcast providers  are “similarly-situated” 

to the casinos.  At this stage of the proceedings, “[t]he evidence of the nonmovant 

is to be believed, and all justifiable inferences are to be drawn in his favor.” 

Anderson v. Liberty Lobby, Inc., supra; Taft Broadcasting Co. v. U.S., supra. The 

Court erred in failing to do so. 

Under the dormant Commerce Clause, in determining whether entities are 

“similarly situated,” a central inquiry is whether the entities are in competition. 

Put directly, it appears to this court that it is the activity or conduct engaged 
in that is compared, without regard to the status of the entity. In other words, 
to figure out who the similarly situated entities are, the court looks at 
whether or not the favored and disfavored entities compete in the same 
market, with the same products, for the same customers. National Assoc. of 

Optometrists & Opticians et al v. Lockyer et al., 463 F.Supp.2d 1116 (E.D. 
Calif. 2006). 
 

The analysis in Lockyer, supra, is derived from General Motors Corp. v. Tracy, 

supra, 519 U.S. at 300: 

Thus, in the absence of actual or prospective competition between the 
supposedly favored and disfavored entities in a single market there can be no 
local preference, whether by express discrimination against interstate 
commerce or undue burden upon it, to which the dormant commerce clause 
may apply. The dormant Commerce Clause protects markets and 
participants in markets, not taxpayers as such.   
 
Dr. Thalheimer found that Michigan’s gaming market consists of  the 22 

casinos (19 Indian, 3 Detroit), the State Lottery and pari-mutuel wagering at the 

state’s six (now five) race tracks. He posits that pari-mutuel wagering peaked in 
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1971, the year before the advent of the State Lottery, when horse racing enjoyed 

100% of market.36 By 2007, after 19 Indian casinos, the 3 Detroit casinos, Casino 

Windsor, and a vastly expanded State Lottery had been added to the mix, racing’s 

share of the market had fallen to 3%, according to Dr. Thalheimer.37 His study 

indicates that casino competition has accounted for a 47% decline in wagering at 

Northville Downs, alone.38  Clearly, the casinos’ gaming product competes with 

the simulcast wagering product which has become the staple commodity of 

Michigan race tracks. Clearly, by the proven fact of their impact on one another, 

the out-of-state producers of simulcast product and the Michigan casinos are 

competitors, in the same market.  

Nor is there any doubt that the wagering product of the out-of-state tracks is 

interstate commerce. Congress recognized the interstate nature of simulcasting in 

the Interstate Horse Racing Act of 1978, 15 U.S.C. §§ 3001-7, enacted “to regulate 

interstate commerce with respect to wagering on horseracing…to further the 

horseracing and legal off-track betting industries in the United States.” 15 

U.S.C§§3001(a)(3).   

                                                           

36 Para. 12, Affidavit of Richard Thalheimer, Ph.D., Ex. B of Plaintiffs’ Response 
to Defendant’s Motions to Dismiss, RE 27 
37 Ibid. 
38 Ibid., para. 11. 
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The out-of-state simulcast providers are in much the same position as the 

out-of-state vintners in Granholm v. Heald, 544 U.S. 460, 125 S.Ct. 1885, 161 

L.Ed.2d 796 (2005).  Michigan law permitted its 40 in-state wineries to obtain 

licenses that enabled them to ship directly to in-state consumers; while out-of-state 

wineries could only sell through in-state wholesalers.  The Court found a violation 

of the dormant Commerce Clause, holding, at 544 U.S. 472, that: 

States may not enact laws that burden out-of-state producers or shippers 
simply to give a competitive advantage to in-state business.  

 
What Art. IV, §41 insured was that the retailers of out-of-state racing 

product in Michigan (the State’s racetracks) would remain in decline, unable, 

without revenue from the alternative wagering, to improve their antiquated 

physical plants and inferior racing product to compete with an ever expanding 

casino industry. Similarly, the out-of-state simulcast producers were forced to 

continue to present their product in the aging venues which Michigan racing 

affords. While this was accomplished without directly regulating the out-of-state 

product, a facially neutral statute may be discriminatory because of its effect. See 

Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 471n.15,, 101 S.Ct. 715, 66 

L.Ed.2d 659 (1981) (“A court may find a state law constitutes ‘economic 

protectionism’ on proof of either discriminatory effect, or of discriminatory 
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purpose.”(citations omitted)). The Court is not limited to the explicit language of 

the regulation but can look beyond to its “effect.” 

Absent a facially discriminatory purpose, a State statute or regulation is 
discriminatory when it provides for differential treatment of similarly 
situated entities based on their contacts with the State or has the effect of 
providing a competitive advantage to in-state interests vis-à-vis similarly 
situated out of state interests. Ford Motor Co. v. Texas Dept. of Transp. et 
al., 264 F.3d 493,501 ( 5th Cir. 2001). 

 
By exempting the entire casino industry in the state from its coverage, Art. 

IV, §41  guarantees the very thing it was promoted to curtail, i.e. further expansion 

of casino wagering, and in the process, continues to eviscerate Michigan racing. 

The race tracks are mired in their existing situation, and daunted by the prospect of 

state-wide and local votes to effect meaningful legislation. Meanwhile, the casinos 

continue to expand. As Dr. Thalheimer notes, since the passage of  Art. IV, §41, 

three new casinos have been approved and  in October 2008, Governor Granholm 

announced a revision of the Potawatomi compact that would add two additional 

casinos in Cass and Van Buren counties.39 Add to that the 1769 additional slot 

machines in the Detroit market (more than the Detroit tracks sought in their racino 

legislation), it is no surprise that Dr. Thalheimer found that gross wagering at 

Northville Downs declined 22% from the passage of Art. IV, §41  through  2007.40  

                                                           

39
 Ibid., para. 10. 

40 Ibid. para. 14, 
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Thus Plaintiffs have alleged the burden on interstate commerce and have 

provided the data and analysis to support their allegations; as well as its linkage 

with out-of-state competitors to the Michigan casinos, and the Court, at this stage, 

is bound to lend credence to their claims. As cited earlier, “[t]he evidence of the 

nonmovant is to be believed, and all justifiable inferences are to be drawn in his 

favor.” Anderson v. Liberty Lobby, Inc., supra; Taft Broadcasting Co. v. U.S., 

supra. The Court erred in failing to do so. 

 

V. CONCLUSION 

 

The lower court’s ruling should be reversed in its entirety and the instant 

matter should be remanded for discovery. The trial court acted hastily in deciding 

the matter under Rule 12(c) when matters outside the pleadings had been presented 

and not rejected by the court.  Furthermore, Plaintiff’s Commerce Clause claim, 

apparently misunderstood by the Court, is valid and replete with fact issues and 

should be opened to discovery. Plaintiff stated a sufficiently specific injury to 

provide First Amendment Standing and its equal protection claims creditably state 

a claim based on a failure to provide rational basis due to economic protectionism. 
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INDEX TO APPENDIX 

 

List of references to District Court Record 

 

RE 15 Brief of Michigan Attorney General in support of Motion for 

Judgment on the Pleadings. 

 

RE 27 Plaintiffs’ Response to Defendants’ Motions to Dismiss, Exhibit B, 

Affidavit or Richard Thalheimer. 

 

RE 27 Plaintiffs’ Response to Defendants’ Motions to Dismiss, Exhibit A, 

Affidavit or Larry Julian, including HB 4609 and HB 4610 and 

agency analyses. 

 

RE 10 Motion to Intervene of MGM Grand, Detroit, LLC (includes Answer 

and Affirmative Defenses). 

 

RE 58 Memorandum and Order granting Defendants’ Motions for Judgment 

on the Pleadings. 

 

RE 53 Plaintiffs’ Second Amended Complaint (misnamed “Answer to 

Complaint” in Court docket). 

 

RE 62 Transcript of Hearing on Defendants’ Motions to Dismiss, Feb. 19, 

2009. 
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Text of Applicable Statutes and Constitutional Provisions. 

 

USCA, Const., Amend I 

 

Mich Const. Art. 12, §2 

 

Mich Const. Art. 4, §41 

 

MCL 431.312 

 

MCL 431.317 

 

MCL 431.319 
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U.S.C.A. Const. Amend. I-Full Text 

United States Code Annotated Currentness 

Constitution of the United States 

Annotated 

Amendment I. Freedom of Religion, Speech and Press; Peaceful Assemblage; Petition of Grievances 

(Refs & Annos) 

Amendment I. Freedom of Religion, Speech and Press; Peaceful Assemblage; Petition of Grievances 

 

 

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise 

thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to 

assemble, and to petition the Government for a redress of grievances. 
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M.C.L.A. Const. Art. 12, § 2 

Michigan Compiled Laws Annotated Currentness 

Michigan Constitution of 1963 

Chapter 1. The Fundamental Law (Refs & Annos) 

Constitution of the State of Michigan 1963 (Refs & Annos) 

Article XII. Amendment and Revision (Refs & Annos) 

§ 2. Amendment by petition and vote of electors 

 

 

Sec. 2. Amendments may be proposed to this constitution by petition of the registered electors of this 

state. Every petition shall include the full text of the proposed amendment, and be signed by registered 

electors of the state equal in number to at least 10 percent of the total vote cast for all candidates for 

governor at the last preceding general election at which a governor was elected. Such petitions shall be 

filed with the person authorized by law to receive the same at least 120 days before the election at which 

the proposed amendment is to be voted upon. Any such petition shall be in the form, and shall be signed 

and circulated in such manner, as prescribed by law. The person authorized by law to receive such 

petition shall upon its receipt determine, as provided by law, the validity and sufficiency of the signatures 

on the petition, and make an official announcement thereof at least 60 days prior to the election at which 

the proposed amendment is to be voted upon. 

 

 

Submission of proposal; publication 

 

 

Any amendment proposed by such petition shall be submitted, not less than 120 days after it was filed, to 

the electors at the next general election. Such proposed amendment, existing provisions of the constitution 

which would be altered or abrogated thereby, and the question as it shall appear on the ballot shall be 

published in full as provided by law. Copies of such publication shall be posted in each polling place and 

furnished to news media as provided by law. 
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Ballot, statement of purpose 

 

 

The ballot to be used in such election shall contain a statement of the purpose of the proposed 

amendment, expressed in not more than 100 words, exclusive of caption. Such statement of purpose and 

caption shall be prepared by the person authorized by law, and shall consist of a true and impartial 

statement of the purpose of the amendment in such language as shall create no prejudice for or against the 

proposed amendment. 

 

 

 

Approval of proposal, effective date; conflicting amendments 

 

 

If the proposed amendment is approved by a majority of the electors voting on the question, it shall 

become part of the constitution, and shall abrogate or amend existing provisions of the constitution at the 

end of 45 days after the date of the election at which it was approved. If two or more amendments 

approved by the electors at the same election conflict, that amendment receiving the highest affirmative 

vote shall prevail. 

 

CONVENTION COMMENT 

2003 Main Volume 

 

This is a revision of Sections 2 and 3, Article XVII, of the present [1908] constitution, eliminating 

unnecessary language and making these changes:  

 

1. References to “months” in the present section are changed to the approximate number of “days”. Hence 

“two months” becomes “60 days” and “four months” is changed to “120 days”.  

 

2. Amendments approved become effective 45 days after the election instead of the 30 days now 

specified.  
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3. Details as to form of petitions, their circulation and other elections procedures are left to the 

determination of the legislature.  

 

4. The section provides that if two or more amendments approved at the same election conflict as to 

substance, the amendment receiving the highest affirmative vote is to prevail.  

 

 

HISTORICAL NOTES 

 

2003 Main Volume 

 

Prior Constitution: 

1835, Art. 13, § 1.  

 

1908, Art. 17, §§ 2, 3.  
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M.C.L.A. Const. Art. 4, § 41 

Michigan Compiled Laws Annotated Currentness 

Michigan Constitution of 1963 

Chapter 1. The Fundamental Law (Refs & Annos) 

Constitution of the State of Michigan 1963 (Refs & Annos) 

Article IV. Legislative Branch (Refs & Annos) 

 

§ 41. Lotteries; voter approval of new gambling and state lottery games after January 1, 2004; 

exception for City of Detroit and Indian tribal gaming 

 

Sec. 41. The legislature may authorize lotteries and permit the sale of lottery tickets in the manner 

provided by law. No law enacted after January 1, 2004, that authorizes any form of gambling shall be 

effective, nor after January 1, 2004, shall any new state lottery games utilizing table games or player 

operated mechanical or electronic devices be established, without the approval of a majority of electors 

voting in a statewide general election and a majority of electors voting in the township or city where 

gambling will take place. This section shall not apply to gambling in up to three casinos in the City of 

Detroit or to Indian tribal gaming. 

 

CREDIT(S) 

 

Amendment ratified May 16, 1972, Eff. July 1, 1972; Nov. 2, 2004, Eff. Dec. 18, 2004. 

CONVENTION COMMENT 

2003 Main Volume 

 

No change from Sec. 33, Article V, of the present [1908] constitution.  

 

 

HISTORICAL NOTES 

 

2007 Electronic Pocket Part Update 
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The 2004 amendment, added the second and third sentences. 

 

The 2004 amendment was proposed by an initiative petition, and submitted to and approved by the 

electors as Proposal 04-1 at the general election held on November 2, 2004, and became effective 

December 18, 2004. 

 

2003 Main Volume 

 

The 1972 amendment, proposed by P.A.1972, H.J.R. V, and ratified at a special election held on May 16, 

1972, rewrote the section, which prior thereto read: 

 

“The legislature shall not authorize any lottery nor permit the sale of lottery tickets.” 

 

Prior Constitutions: 

1835, Art. 12, § 6.  

 

1850, Art. 4, § 27.  

 

1908, Art. 5, § 33.  
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M.C.L.A. 431.312 

Michigan Compiled Laws Annotated Currentness 

Chapter 431. Racing, Boxing, and Exhibitions 

Horse Racing Law of 1995 (Refs & Annos) 

431.312. Applications for race meeting licenses; location, number of races, restrictions 

 

 

Sec. 12. (1) Each applicant for a thoroughbred, quarter horse, Appaloosa, American paint horse, or 

Arabian license in a county located outside of a city area shall apply to conduct at least 45 days of live 

thoroughbred, quarter horse, Appaloosa, American paint horse, or Arabian horse racing during its race 

meeting. Except during the opening and closing week of a race meeting, the applicant shall apply to 

conduct live racing at least 3 days per week, including Saturdays and Sundays, with not less than 9 live 

horse races programmed, and shall conduct live racing programs on such days allocated by the racing 

commissioner. 

 

 

(2) Each applicant for a thoroughbred, quarter horse, Appaloosa, American paint horse, or Arabian race 

meeting license in a city area shall apply to conduct at least 160 days of live thoroughbred, quarter horse, 

Appaloosa, American paint horse, or Arabian horse racing during its proposed race meeting. Except 

during the opening and closing week of a race meeting, the applicant shall apply to conduct live racing at 

least 5 days per week, including Saturdays and Sundays, with not less than 9 live horse races 

programmed, and shall conduct live racing programs on such days allocated by the racing commissioner. 

 

 

(3) Each applicant for a standardbred race meeting license in a county having a population of less than 

250,000 and that is not part of a city area shall apply to conduct at least 75 days of live standardbred 

harness horse racing during its proposed race meeting. Except during the opening and closing week of a 

race meeting, the applicant shall apply to conduct live horse racing at least 4 days per week, including 

Saturdays, with not less than 9 live horse races programmed, and shall conduct live racing programs on 

such days awarded. 

 

 

(4) Each applicant for a standardbred race meeting license in a county having a population greater than 

250,000 but less than 750,000 and that is not part of a city area shall apply to conduct at least 100 days of 

live standardbred harness horse racing during its proposed race meeting. Except during the opening and 
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closing week of a race meeting, the applicant shall apply to conduct live racing at least 4 days per week, 

including Saturdays, with not less than 9 live horse races programmed, and shall conduct live racing 

programs on such days awarded. 

 

 

(5) Each applicant for a standardbred race meeting license in a city area shall apply to conduct during its 

race meeting no less than the following number of live racing days: 

 

 

(a) The race meeting applicant with the highest pari-mutuel handle in the previous calendar year shall 

apply for no less than 140 days of live racing and the applicant shall apply to conduct live racing at least 5 

days per week, including Saturdays, with not less than 9 live horse races programmed and shall conduct 

live racing programs on the days awarded. 

 

 

(b) All other applicants shall apply for not less than an aggregate total of at least 120 days of live racing 

and the applicants shall apply to conduct live racing at least 5 days per week, including Saturdays, with 

not less than 9 live horse races programmed and shall conduct live racing programs on the days awarded. 

 

 

(6) If a race meeting licensee is unable to program and conduct 9 live horse races on any racing date that 

the commissioner allocates to the licensee because there are less than 5 entries in any race, the licensee 

shall not conduct any simulcasting on that day without the written consent of the certified horsemen's 

organization with which it has a contract. 

 

 

(7) If a race meeting licensee is unable to conduct racing on any live racing dates allocated to the licensee 

by the racing commissioner or less than 9 live horse races on any allocated live racing dates because of a 

labor dispute, fire, adverse weather conditions, or other causes beyond the race meeting licensee's control, 

then the race meeting licensee is considered to have conducted those races or race days for purposes of 

this act and is not precluded from conducting any simulcasts because of the licensee's inability to conduct 

those live races or race dates. 
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(8) Intertrack simulcast races that a race meeting licensee contracts to receive from other racetracks that 

are canceled for any of the reasons described in subsection (7) shall be considered to be offered to the 

public for purposes of this act. 

 

 

(9) If an entire race meeting or the balance of a race meeting and racing dates allocated to a licensee 

cannot be raced due to an act of God or significant physical damage to the licensed racetrack at which the 

race meeting was licensed to be conducted caused by fire or some other catastrophe, the racing 

commissioner may transfer those dates to another race meeting licensee upon application of the substitute 

licensee if the substitute licensee satisfies the requirements for licensure under this act and demonstrates 

that it has or will have a legal or contractual right to the use of a different licensed racetrack facility on the 

racing dates in question, and all race meeting licensees that will be conducting live racing on such dates 

within 50 miles of the substitute racetrack consent to the transfer. 

 

 

CREDIT(S) 

 

P.A.1995, No. 279, § 12, Imd. Eff. Jan. 9, 1996. Amended by P.A.2000, No. 164, Imd. Eff. June 20, 

2000. 

HISTORICAL AND STATUTORY NOTES 

 

2001 Main Volume 

 

P.A.2000, No. 164, in subsecs. (1) and (2), inserted “American paint horse,” throughout. 

 

 

Prior Laws: 

P.A.1933, No. 199, §§ 5a, 9.  

C.L.1948, §§ 431.5a, 431.9, 431.39.  

P.A.1955, No. 240, § 1.  

P.A.1959, No. 27, § 9.  
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C.L.1970, § 431.39.  

P.A.1974, No. 136, § 1.  

P.A.1975, No. 167, § 1.  

P.A.1976, No. 97, § 1.  

P.A.1977, No. 63, § 1.  

C.L.1979, §§ 431.39, 431.69.  

P.A.1980, No. 327, § 9.  

P.A.1982, No. 168, § 1.  

P.A.1986, No. 108, § 1.  
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M.C.L.A. 431.317 

Michigan Compiled Laws Annotated Currentness 

Chapter 431. Racing, Boxing, and Exhibitions 

Horse Racing Law of 1995 (Refs & Annos) 

431.317. Pari-mutuel wagering; licensee's commission; breaks; payoff prices; minors; place of 

wagering 

 

Sec. 17. (1) The pari-mutuel system of wagering upon the results of horse races as permitted by this act 

shall not be held or construed to be unlawful. All forms of pari-mutuel wagering conducted at a licensed 

race meeting shall be preapproved by the racing commissioner pursuant to rule or written order of the 

commissioner. 

 

 

(2) A holder of a race meeting license may provide a place in the race meeting grounds or enclosure at 

which he or she may conduct and supervise the pari-mutuel system of wagering on the results of horse 

races as permitted by this act. If the pari-mutuel system of wagering is used at a race meeting, a totalisator 

or other device that is equal in accuracy and clearness to a totalisator and approved by the racing 

commissioner shall be used. The odds display of the totalisator or other device shall be placed in full view 

of the patrons. 

 

 

(3) Subject to section 18(3), each holder of a race meeting license shall retain as his or her commission on 

all forms of straight wagering 17% of all money wagered involving straight wagers on the results of live 

and simulcast horse races conducted at the licensee's race meetings. Subject to section 18(3), each holder 

of a race meeting license shall retain as his or her commission on all forms of multiple wagering, without 

the written permission of the racing commissioner not more than 28% and with the written permission of 

the racing commissioner not more than 35% of all money wagered involving any form of multiple wager 

on the results of live and simulcast horse races conducted at the licensee's race meeting. Except as 

otherwise provided by contract, 50% of all commissions from wagering on the results of live racing at the 

racetrack where the live racing was conducted shall be paid to the horsemen's purse pool at the racetrack 

where the live racing was conducted. As used in this subsection: 

 

 

(a) “Straight wagering” means a wager made on the finishing position of a single specified horse in a 

single specified race. 
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(b) “Multiple wagering” means a wager made on the finishing positions of more than 1 horse in a 

specified race or the finishing positions of 1 or more horses in more than 1 specified race. 

 

 

(4) All breaks shall be retained by the race meeting licensee and paid directly to the city or township in 

which the racetrack is located as a fee for services provided pursuant to section 21. 

 

 

(5) Payoff prices of tickets of a higher denomination shall be calculated as even multiples of the payoff 

price for a $1.00 wager. Each holder of a race meeting license shall distribute to the persons holding 

winning tickets, as a minimum, a sum not less than $1.10 calculated on the basis of each $1.00 deposited 

in a pool, except that each race meeting licensee may distribute a sum of not less than $1.05 to persons 

holding winning tickets for each $1.00 deposited in a minus pool. As used in this subsection, “minus 

pool” means any win, place, or show pool in which the payout would exceed the total value of the pool. 

 

 

(6) A holder of a race meeting license shall not knowingly permit a person less than 18 years of age to be 

a patron of the pari-mutuel wagering conducted or supervised by the holder. 

 

 

(7) Any act or transaction relative to pari-mutuel wagering on the results of live or simulcast horse races 

shall only occur or be permitted to occur within the enclosure of a licensed race meeting. A person shall 

not participate or be a party to any act or transaction relative to placing a wager or carrying a wager for 

placement outside of a race meeting ground. A person shall not provide messenger service for the placing 

of a bet for another person who is not a patron. However, this subsection does not prevent simulcasting or 

intertrack or interstate common pool wagering inside or outside this state as permitted by this act or the 

rules promulgated under this act. 

 

 

CREDIT(S) 

 

P.A.1995, No. 279, § 17, Imd. Eff. Jan. 9, 1996. Amended by P.A.1998, No. 408, Imd. Eff. Dec. 21, 

1998. 
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HISTORICAL AND STATUTORY NOTES 

 

2001 Main Volume 

P.A.1998, No. 408, in subsec. (3), in the second sentence substituted “Subject” for “Except as provided in 

subsection (8) and subject” and “without the written permission of the racing commissioner not more than 

28% and with the written permission of the racing commissioner not more than 35%” for “20.5%”; and 

deleted subsec. (8), which read: 

 

“(8) As used in this subsection, ‘special sweepstakes pari-mutuel’ means amounts wagered for a selection 

in each of 3 or more races designated by the race meeting licensee with the approval of the racing 

commissioner. The racing commissioner may promulgate rules or issue written orders to approve and 

regulate a special sweepstakes pari-mutuel pool which shall not be connected with or related to any other 

form of multiple wagering, or to any other win, place, or show pool. A special sweepstakes pari-mutuel 

pool may be given a distinctive name by the race meeting licensee, subject to the approval of the racing 

commissioner. Subject to section 18(3), each holder of a race meeting license shall retain as his or her 

commission on special sweepstakes pari-mutuel pools 25% of all money wagered on such races.” 

Prior Laws: 

P.A.1933, No. 199, §§ 13, 14.  

C.L.1948, §§ 431.13, 431.14, 431.42.  

P.A.1953, No. 218, § 1.  

P.A.1959, No. 27, § 12.  

P.A.1963, No. 10, § 1.  

C.L.1970, § 431.42.  

P.A.1972, No. 5, § 1.  

P.A.1975, No. 167, § 1.  

P.A.1977, No. 40, § 1.  

C.L.1979, §§ 431.42, 431.72.  

P.A.1980, No. 327, § 12.  

P.A.1986, No. 108, § 1.  
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M.C.L.A. 431.319 

Michigan Compiled Laws Annotated Currentness 

Chapter 431. Racing, Boxing, and Exhibitions 

Horse Racing Law of 1995 (Refs & Annos) 

431.319. Horsemen's simulcast purse pool; distribution of revenue 

 

 

Sec. 19. (1) All money designated by this act to be paid into the horsemen's simulcast purse pool, shall be 

deposited in a depository designated by all participating certified horsemen's organizations and distributed 

by their designated escrow agent as follows: 

 

 

(a) 50% of the funds generated from thoroughbred simulcasts for horsemen's purses and 35% of the funds 

generated from standardbred simulcasts for horsemen's purses shall be divided between all thoroughbred 

purse pools. The division shall be on a pro rata basis between all thoroughbred race meeting licensees 

based upon the percentage of total thoroughbred handle, from all sources, for the previous calendar year. 

 

 

(b) 50% of the funds generated from thoroughbred simulcasts for horsemen's purses and 65% of the funds 

generated from standardbred simulcasts for horsemen's purses shall be divided between all standardbred 

purse pools. The division shall be on a pro rata basis between all standardbred race meeting licensees 

based upon the percentage of total standardbred handle, from all sources, for the previous calendar year. 

 

 

(2) The certified horsemen's organizations and race meeting licensees shall have audit rights of the funds 

set forth in this section. 

 

 

CREDIT(S) 

 

P.A.1995, No. 279, § 19, Imd. Eff. Jan. 9, 1996. 

HISTORICAL AND STATUTORY NOTES 
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2001 Main Volume 

 

Prior Laws: 

P.A.1933, No. 199, § 10.  

C.L.1948, §§ 431.10, 431.43.  

P.A.1956, No. 73, § 1.  

P.A.1959, No. 27, § 13.  

P.A.1963, No. 10, § 1.  

P.A.1964, No. 200, § 1.  

P.A.1969, No. 113, § 1.  

C.L.1970, § 431.43.  

P.A.1972, No. 5, § 1.  

P.A.1972, No. 329, § 1.  

P.A.1974, No. 13, § 1.  

P.A.1975, No. 173, § 1.  

P.A.1976, No. 97, § 1.  

P.A.1977, No. 63, § 1.  

P.A.1977, No. 64, § 1.  

P.A.1978, No. 143, § 1.  

C.L.1979, §§ 431.43, 431.73.  

P.A.1980, No. 327, § 13.  

P.A.1982, No. 168, § 1.  

P.A.1982, No. 434, § 1.  

P.A.1986, No. 108, § 1.  

P.A.1994, No. 188, § 1.  
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