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INTRODUCTION

The Three Affiliated Tribes (“Three Affiliated”) fail to address the specific issues

identified in the Indian Health Service’s (“IHS” or “Agency”) motion to dismiss (“motion”).  As

to Count I, Three Affiliated dismisses the government-to-government relationship that IHS has

with other tribes and seeks to avoid consideration of those tribes’ interests.  In doing so, Three

Affiliated ignores the facts at issue in this case, as well as case law and the Indian Self-

Determination and Education Assistance Act (“ISDEAA”), 25 U.S.C. §§ 450 et seq.  Count II

involves an attempt by Three Affiliated to force IHS to insert a discretionary term into the

parties’ ISDEAA contract.  For the reasons set forth in IHS’ motion and below, Three Affiliated

should not be permitted to pursue the relief that it is seeking through this litigation.

ARGUMENT

I. The Ongoing Tribal Contractors are Required Parties Under Rule 19, and Because
They Cannot be Joined, the Case Must be Dismissed.

The dispute underlying Count I centers on a limited appropriation for contract support

cost (“CSC”) funding, which IHS distributes among all Indian tribes and tribal organizations that

have ISDEAA contracts with the Agency.  Three Affiliated challenges an IHS policy that guides

the distribution of that limited appropriation by giving fair and equitable consideration to the

interests of all ISDEAA contractors.  However, the merits of Three Affiliated’s challenge are not

the subject of IHS’ motion.  Nor did the motion suggest that this Court would lack the authority

to review IHS’ policy in a case that presents different facts.  Rather, IHS’ motion turns on the

fact that at least 19 tribes and tribal organizations with ongoing ISDEAA contracts (hereinafter,

“Ongoing Contractors”) may claim an interest in the subject of Count I: CSC funding for fiscal
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1 Count I addresses only the denial of CSC funding for FY 2008.  See Pltf. Compl. at ¶¶
31-39; Pltf. Memo. at 19.

2 IHS reiterates the tension it faces in raising the Rule 19 argument.  See Def. Memo. at
25.  For the reasons stated in its motion, IHS does not concede the viability of any particular
claim that the Ongoing Contractors might raise.  See id.  However, it need not do so because the
threshold issue under Rule 19 is whether the claims of the absent party are frivolous.  Republic of
Philippines v. Pimental, 128 S. Ct. 2180, 2189 (2008); see also Citizen Potawatomi Nation v.
Norton, 248 F.3d 993, 998 (10th Cir. 2001).  Once it is determined that the claims are not
frivolous, further consideration on the merits is error when the absent party is a sovereign.  See
Pimental, 128 S. Ct. at 2189.
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year (“FY”) 2008.1  In light of the Ongoing Contractors’ interests, equity and good conscience

require the dismissal of Count I.2

A. The Ongoing Contractors are Required Parties Because, inter alia, They May
Claim a Legally Protected Interest in the CSC Funding at Issue in this Case.

An absent party is required under Rule 19(a)(1)(B) if that party “claims an interest

relating to the subject of the action,” and in light of that interest, disposition of the case might

either impair the absent party’s ability to protect its interest or subject an existing party to a

substantial risk of inconsistent obligations.  Fed. R. Civ. P. 19(a)(1)(B).  Three Affiliated fails in

its attempts to dismiss the Ongoing Contractors’ interests in the CSC funding at issue here.  As

originally stated in IHS’ motion and highlighted below, the Ongoing Contractors may claim an

interest in the FY 2008 CSC funding.  Moreover, continuing this action in their absence could

impair their interests and subject IHS to inconsistent obligations.  Therefore, the Ongoing

Contractors are required parties under Rule 19(a)(1)(B).

1. The Ongoing Contractors May Claim an Interest Relating to the CSC
Funding that is the Subject of Count I.

The facts of this case present a unique situation in which the Ongoing Contractors

necessarily have an interest in the CSC funding at issue in Count I, based on two primary
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3 The facts of this case are important because the Rule 19 inquiry “turn[s] upon factors
that are case specific.”  Pimental, 128 S. Ct. at 2188; see also Am. Greyhound Racing v. Hull,
305 F.3d 1015, 1018 (9th Cir. 2002) (“whether a party is indispensable ‘can only be determined
in the context of particular ligitation’”).  Accordingly, as already argued in IHS’ motion, Ramah
Navajo Sch. Bd. v. Babbitt, 87 F.3d 1338 (D.C. Cir. 1996) (“Ramah”), does not dictate the
outcome of the Rule 19 inquiry in this case.  See Def. Memo. at 23.  Indeed, this case is
distinguishable from Ramah.  See id. at 26-27, 29-30.  Thus, granting IHS’ motion here will not
require a Rule 19 dismissal of every future declination challenge.  IHS’ motion is based on a
unique set of facts that warrant a Rule 19 dismissal here, but which may or may not arise in other
cases.
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circumstances — both of which are uncontested.  First, in FY 2008, Congress reduced the level

of funding appropriated for CSC, as compared to FY 2007.  See Def. Memo. at 13.  Second,

ISDEAA contractors receive the same level of funding in subsequent years, unless certain

statutory factors (such as a decrease in the appropriation) permit IHS to reduce their funding;

moreover, the ISDEAA prohibits IHS from reducing funding to one tribe in order to provide

funding to another tribe.  See Def. Memo. Exh. 1, at 3; 25 U.S.C. § 450j-1(b); Def. Memo. at 15,

26.  Therefore, IHS was required to reduce CSC funding to all tribes in 2008 due to the

decreased appropriation; however, it was prohibited from further reducing CSC funding to

ongoing contracts to fund Three Affiliated’s new and expanded contract.  See 25 U.S.C. § 450j-

1(b); Pltf. Compl. Exh. 1, at 6; Def. Memo. at 17.  Three Affiliated does not contest any of these

facts.3  Nevertheless, Three Affiliated suggests that the Ongoing Contractors have no legally

protected interest in their contract funding.  See Pltf. Memo. at 16-17.  That suggestion ignores

the relevant facts, the ISDEAA, and appropriations law.

Three Affiliated’s contention that the Ongoing Contractors do not have a legally

protected interest misconstrues appropriations law.  Three Affiliated asserts that “‘from the start’

ongoing contractors had no interest in CSC funds appropriated for new or expanded contracts.” 
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Pltf. Memo. at 17.  That assertion relies on the faulty premise that Congress appropriated

$5,000,000 specifically for CSC for new or expanded contracts in FY 2008.  See id. at 16.  Yet,

Congress has not earmarked CSC funds for new and expanded contracts since FY 1998.  Dep’t

of the Interior & Related Agencies Appropriations Act, 1998, Pub. L. No. 105-83, 111 Stat.

1543, 1582 (1997) (“of the funds provided, $7,500,000 . . . shall be available for the transitional

costs of initial or expanded tribal contracts, compacts, grants or cooperative agreements”); see

Def. Memo. at 14-15.  To the contrary, Congress capped the amount that IHS was permitted to

pay toward CSC on new and expanded contracts in FY 2008.  Consolidated Appropriations Act,

2008, Pub. L. No. 110-161, 121 Stat. 1844, 2135 (2007) (“of which not to exceed $5,000,000

may be used for contract support costs associated with new or expanded self-determination

contracts, grants, self-governance compacts, or annual funding agreements” (emphasis added)). 

Nothing in the FY 2008 appropriation required IHS to set aside any amount for new and

expanded contracts.  IHS merely had the discretion to allocate up to $5,000,000 for such

contracts, see id., which discretion was limited by IHS’ obligations to the Ongoing Contractors. 

Moreover, Congress’ explicit cap on CSC for new and expanded contracts in recent years

demonstrates a shift away from ensuring CSC funding for such contracts.  See Def. Memo. at 14-

15.  Therefore, nothing in the FY 2008 appropriation supports Three Affiliated’s contention that

the Ongoing Contractors had no interest in a portion of the funds (i.e., their portion of the

$5,000,000) that IHS allocated to their FY 2008 ISDEAA contracts for CSC.

Indeed, the Ongoing Contractors may claim an interest in all of the CSC funding that IHS

allocated to their FY 2008 contracts.  Three Affiliated’s arguments to the contrary ignore both

the Supreme Court’s holding in Cherokee Nation v. Leavitt, 543 U.S. 631 (2005) (“Cherokee
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Nation III”), and the language of the ISDEAA.  In Cherokee Nation III, the Supreme Court held

that promises under the ISDEAA are as binding as any other contract.  See 543 U.S. at 639. 

Consistent with that holding and the ISDEAA, once IHS makes a contractual promise, the

Agency does not reduce funding in subsequent years unless, for example, Congress reduces the

appropriation or the tribe experiences a reduction in costs.  See 25 U.S.C. § 450j-1(b); Def.

Memo. Exh. 1, at 3.  Thus, the Ongoing Contractors may claim an interest, based on their

contracts and the ISDEAA, in continuing to receive the same level of funding from year-to-year. 

That interest has been transformed “from a mere expectation, which is unprotected, into an

interest which is protected” because the funding has been incorporated into their contracts.  See

Citizen Potawatomi Nation v. Norton, 248 F.3d 993, 998 (10th Cir. 2001).  Although Three

Affiliated tries to distinguish the interests of the Ongoing Contractors from the contract interests

in Citizen Potawatomi Nation, see Pltf. Memo. at 20-21, its distinction does not hold.  The

Ongoing Contractors, like the absent tribes in Citizen Potawatomi Nation, incorporated funding

into their contracts with the United States.  See 248 F.3d at 995-96; Pltf. Compl. Exh. 1, at 6;

Def. Memo. Exh. 1, at 2, 5.  Thus, the Ongoing Contractors, like the absent tribes in Citizen

Potawatomi Nation, have a protected interest in receiving the funding reflected in their contracts. 

See 248 F.3d at 998 (holding that, by incorporating the funding into their contracts, the absent

tribes had a protected interest in receiving the funds).

Three Affiliated also fails in its attempt to rely on Makah Indian Tribe v. Verity, 910 F.2d

555 (9th Cir. 1990).  See Pltf. Memo. at 21-22.  Three Affiliated tries to construe its claim here as

similar to the prospective challenge to the administrative process that was at issue in Makah

Indian Tribe, which the court allowed to proceed because the resolution of that challenge would
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not have prejudiced the absent tribes’ interests.  See Makah Indian Tribe, 910 F.2d at 559. 

However, here, Three Affiliated seeks retrospective relief that would necessarily affect the

interests of the Ongoing Contractors.  This case also does not involve anything akin to the

prospective challenge to the administrative process that was at issue in Makah Indian Tribe. 

Moreover, Makah Indian Tribe supports IHS’ position in this case because it makes clear that a

fixed fund (like the fixed CSC fund at issue here) “may create a protectable interest in

beneficiaries of the fund.”  Id. at 558-59; see Def. Memo. at 27-28.  Nor does the Ramah case

support Three Affiliated’s attempts to diminish the claims that the Ongoing Contractors may

assert.  Ramah did not involve CSC amounts already identified in tribes’ ISDEAA contracts, but

rather, considered a pro rata distribution methodology for CSC.  See 87 F.3d at 1351-52. 

Moreover, in Ramah, the government admitted that the funds at issue “most definitely would not

be used” to fund existing contracts.  Id. at 1351 (emphasis in original).  Since the absent tribes in

Ramah would not have received the funds, regardless of the outcome of the case, the court held

that the absent tribes had no legally protected interest in the funds and, therefore, were not

required parties under Rule 19(a).  Id.  Therefore, the interests addressed in Ramah are clearly

distinct from the interests of the Ongoing Contractors, who received the funding at issue under

their FY 2008 ISDEAA contracts.  See Def. Reply Exh. A, at 2-3.

Three Affiliated also suggests that the Ongoing Contractors do not have a protected

interest in the CSC funding at issue here because a judgment in its favor “would not come from

the pockets of the [Ongoing Contractors].”  Pltf. Memo. at 17-19.  To support its argument,

Three Affiliated repeatedly proposes an “either/or” scenario for payment of an award in its
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4 Amazingly, Three Affiliated contends that IHS cannot challenge the amount that it
seeks because IHS did not challenge the amount of its CSC proposal during negotiations.  See
Pltf. Memo. at 12 n.4.  Three Affiliated’s assertion utterly disregards the facts, as evidenced by
the IHS declination letter that Three Affiliated submitted as an exhibit to its Complaint:

IHS has not determined whether the Proposal includes only reasonable and
allowable costs because once IHS and [Three Affiliated] established that they
could not agree on CSC, they set aside all discussions on the reasonableness of
the proposed costs.  Therefore, if Congress appropriates sufficient funds for IHS
to make CSC available to [Three Affiliated] in the future, IHS and [Three
Affiliated] will have to negotiate in accordance with ISDEAA Section 450j-
1(a)(2)-(3) and with IHS CSC Policy (Indian Health Manual Part 6, Chapter 3, or
its successor) to identify [Three Affiliated’s] reasonable costs and ensure that the
Proposal does not include any duplicative costs.  Until then, IHS will place the
amount proposed by [Three Affiliated] on the CSC Shortfall Report as an
estimate of [Three Affiliated’s] need.

Pltf. Compl. Exh. 1, at 7.

5 Prior to the enactment of the Judgment Fund in 1956, the majority of judgments against
the United States could be paid only by special legislation, a process that proved to be
cumbersome and inefficient.  66 Comp. Gen. 157, 159 (Dec. 18, 1986).  For example, prior to
1956, a tort judgment against the United States would have to be submitted to Congress for an
appropriation.  Id.  The respondent agency could not pay the judgment, no matter how much
money was available to it.  Id.  When Congress enacted the Judgment Fund in 1956, it avoided
this result by creating a permanent authorization to draw money from the general fund of the
Department of Treasury that is not subject to the annual authorization and appropriation process. 
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favor,4 suggesting that payment would be made either from any unexpended funds in IHS’ FY

2008 CSC appropriation or from the Permanent Judgment Fund (“Judgment Fund”), codified at

31 U.S.C. § 1304.  See Pltf. Memo. at 17-19, 22-23.  This “either/or” approach conflicts with the

very terms of 31 U.S.C. § 1304, appropriations law, and the factual circumstances of this case. 

As shown below, the Judgment Fund is not an available source of relief, and the FY 2008 CSC

appropriation has been fully obligated.

Congress specifically made the Judgment Fund available only if “payment is not

otherwise provided for.”  31 U.S.C. § 1304.  Congress did not intend to shift the source of funds

for satisfying judgments that are payable from an agency’s funds to the Judgment Fund.5  66
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Id. at 159-60.

6  Notably, the cases cited by Three Affiliated, see Pltf. Memo. at 18-19, involved breach
of contract claims.  Thompson v. Cherokee Nation of Okla., 334 F.3d 1075, 1079 (Fed. Cir.
2003) (Cherokee Nation II) (“This case raises the question of whether the Secretary . . . breached
his contracts with the Cherokee Nation of Oklahoma . . . .”); Shoshone-Bannock Tribes of the Ft.
Hall Reservation v. Leavitt, 408 F. Supp. 2d 1073, 1075 (D. Or. 2005) (explaining that “[t]he
Tribes’ suit claimed both statutory and contractual rights to CSC funding,” even though it was a
declination challenge); Appeals of Mississippi Band of Choctaw Indians, 06-1 BCA P 33253,
2006 WL 1009210 (concluding that there was “clearly a breach of contract that is redressable
through the Contract Disputes Act and the Judgment Fund”).
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Comp. Gen. 157, 160 (Dec. 18, 1986).  Thus, determining whether the Judgment Fund is

available requires a source-of-funds determination: “[i]f agency funds are available, then the

Judgment Fund is not.  Conversely, if the Judgment Fund is the proper source, then payment of

the judgment from agency funds would violate the purpose statute, 31 U.S.C. § 1301(a), and

possibly the Antideficiency Act.”  III Government Accountability Office, Principles of Federal

Appropriations Law 14-40 (2008), available at http://www.gao.gov/special.pubs/d08978sp.pdf. 

For purposes of the source-of-funds determination, agency funds are available (and the Judgment

Fund is not) “if some appropriation or fund under the control of the agency involved is legally

available to pay the judgment.”  66 Comp. Gen. at 160.  In other words, “the application of the

‘otherwise provided for’ concept turns on the question of legal availability of the appropriation

rather than sufficiency of funds.”  Id.

The source-of-funds determination shows that the Judgment Fund is not available here,

where Three Affiliated is asserting a claim that arose out of an insufficiency of funding and is

based entirely on the ISDEAA.  See, e.g., Pltf. Compl. ¶ 1; Pltf. Compl. Exh. 1, at 6.  Three

Affiliated’s claim is not a breach of contract claim, nor can it raise such a claim because IHS

refused to make a contractual promise to pay any CSC for its new and expanded contract.6  See
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7 Arguably, where the contract claim arises due to insufficient funding under a capped
appropriation, the Judgment Fund would not be available, for the same reasons discussed herein. 
Cf. Cherokee Nation III, 543 U.S. at 640 (addressing only an unrestricted, “lump-sum
appropriation”).
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Pltf. Compl. Exh. 1, at 4-7.  Whereas a contract claim leading to damages may be paid from the

Judgment Fund, 41 U.S.C § 612(a), no such authority permits such payments for a pre-contract

claim that derives entirely from the ISDEAA.7  Because Congress appropriates funding for IHS

to finance its ISDEAA contracts, including a capped appropriation for the contractors’ CSC, see,

e.g., 121 Stat. at 2134-35, Congress clearly and unambiguously provided a source for funding

CSC.  The payment of CSC is “otherwise provided for” — by the annual CSC appropriation,

which was $267 million in FY 2008.  31 U.S.C. § 1304; Def. Memo. at 13.  CSC funding is not

authorized from any other source.  See 31 U.S.C. § 1532 (“An amount available under law may

be withdrawn from one appropriation account and credited to another or to a working fund only

when authorized by law.”).  Moreover, in FY 2008, as in prior years, Congress specifically chose

to limit the amount that may be paid for CSC.  121 Stat. at 2135 (“[N]otwithstanding any other

provision of law, of the amounts provided herein, not to exceed $271,636,000 shall be for

payments to tribes and tribal organizations for contract or grant support costs associated with

contracts, grants, self-governance compacts, or annual funding agreements between the Indian

Health Service and a tribe or tribal organization pursuant to the Indian Self-Determination Act of

1975, as amended, prior to or during fiscal year 2008 . . . .” (emphasis added)).  The Judgment

Fund cannot be used to increase the amount available for CSC, above the cap imposed on the

appropriation by Congress.  Such a result would frustrate clear congressional intent.  See

Greenlee County, Ariz. v. United States, 68 Fed. Cl. 482, 491 (2005) (“Plaintiff has not shown
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8 The Aberdeen Area Office of IHS obligated all of its CSC allotment ($10,634,827)
among the Ongoing Contractors in the Area, including $663,284 that was obligated to Three
Affiliated for its ongoing contract.  See Def. Reply Exh. A, at 2-3 & att. 2-3.  During FY 2008,
the Area Office increased funding to eight Ongoing Contractors, in accordance with their
contracts and IHS policy, by redistributing $679,227 that became available due to a retrocession
by one tribe and decreased costs incurred by other ISDEAA contractors in the Aberdeen Area. 
See id.
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that this is a case in which an aggrieved party is entitled to seek damages from the judgment fund

to make up for shortages in congressional appropriations.  Congress intended to retain its

discretion regarding the amount of spending for this Program through the appropriations

process.”); Star-Glo Assoc., LP v. United States, 59 Fed. Cl. 724, 729 (2004) (“If the

appropriation created a capped set-aside of funds, . . . the agency cannot spend more money on

the program than was authorized for spending by Congress.”), aff’d 414 F.3d 1349 (Fed. Cir.

2005).  Furthermore, resorting to the Judgment Fund for FY 2008 would place IHS in an

impossible situation in subsequent years, when Three Affiliated undoubtedly would expect to

receive continuing funding regardless of IHS’ appropriation for CSC funding.

Since the Judgment Fund is not available, by Three Affiliated’s own admission the only

other option for providing CSC funding to Three Affiliated for FY 2008 is through IHS’ FY

2008 appropriation.  Pltf. Memo. at 17.  However, no amount is available for Three Affiliated’s

new and expanded contract because of IHS’ obligations to its other ISDEAA contractors,

including the Ongoing Contractors.  See Def. Memo. Exh. 1, at 5 (explaining that IHS allocates

its CSC appropriation to its Area Offices, and that each Area Office obligates its CSC allotment

to the tribes in its Area); Def. Reply Exh. A, at 2-3 (explaining that the Aberdeen Area Office,

the office for the area where Three Affiliated is located, has obligated all of its FY 2008 CSC

funds to the Ongoing Contractors).8  Based on the specific circumstances here — including the

Case 1:08-cv-01601-JDB     Document 8      Filed 03/06/2009     Page 11 of 27



-11-

reduction in the appropriation for CSC from FY 2007 to FY 2008 and the contractual promises

made previously to the Ongoing Contractors — this result was inevitable.  Thus, to provide any

funding to Three Affiliated for its new and expanded contract, IHS would have to reduce the

funding already incorporated into the Ongoing Contractors’ contracts or violate the

Antideficiency Act, 31 U.S.C. § 1341(a)(1)(A), by exceeding its FY 2008 appropriation. 

Because the latter option is not viable, the Ongoing Contractors may claim an interest in the CSC

funding that Three Affiliated seeks in Count I.

2. Continuing this Action in the Absence of the Ongoing Contractors Would
Impair Their Ability to Protect Their Interests.

Three Affiliated does not contest that each Ongoing Contractor has an individual

ISDEAA contract or that, as a result, their interests are unique.  See Cherokee Nation of Okla. v.

United States, 199 F.R.D. 357, 365 (E.D. Okla. 2001) (Cherokee Nation I) (refusing to certify a

class of Indian tribes in connection with a claim for CSC in part because “each tribe has a great

interest in individual litigation to aggressively protect and defend [its] interest under [its]

individual contracts”).  Nor does Three Affiliated explain how either party to this litigation can

adequately represent the Ongoing Contractors’ divergent interests.  Three Affiliated cannot

represent the interests of the Ongoing Contractors.  Where, as here, “‘as a result of one plaintiff’s

claim [for CSC,] less money for other tribes will be available,’” the interests of one tribe are

“antagonistic” to the interests of the other tribes.  Pueblo of Zuni v. United States, 243 F.R.D.

436, 448-49 (D.N.M. 2007) (refusing to certify a class action in part because of the antagonistic

nature of the tribes’ claims); see also Cherokee Nation I, 199 F.R.D. at 365.

Nor can the United States represent the interests of the Ongoing Contractors because the

government cannot adequately represent Indian tribes with conflicting interests.  See Citizen
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Potawatomi Nation, 248 F.3d at 999 (“the United States cannot adequately represent the[] varied

and potentially conflicting interests” of nonparty tribes).  The divergent interests of each of the

Ongoing Contractors distinguishes the present case from Ramah, where the court held that the

absent tribes shared a common interest in having the government distribute the CSC funding at

issue on a pro rata basis, in accordance with the Bureau of Indian Affairs’ published policy that

was in effect at the time.  87 F.3d at 1351-52.  Here, each Ongoing Contractor has a distinct

ISDEAA contract with distinct funding provisions.  See Def. Memo. Exh. 1, at 2-3.  Thus, each

Ongoing Contractor will be in a position to raise a unique, contract-based argument for why its

CSC funding should not be reduced.  Given the unique, contract-based arguments that each

Ongoing Contractor may assert to protect its CSC funding, the United States cannot adequately

represent their divergent interests.  See Citizen Potawatomi Nation, 248 F.3d at 999.

3. Continuing this Action in the Absence of the Ongoing Contractors Would
Subject IHS to the Risk of Inconsistent Obligations.

Any award of CSC funding to Three Affiliated would place IHS at substantial risk of

inconsistent obligations.  As IHS explained in its motion, the risk of inconsistent obligations is to

be expected where, as here, the litigation involves the allocation of a limited fund.  See Def.

Memo. at 30; see also Makah Indian Tribe, 910 F.2d at 558-59 (“the federal government could

face inconsistent rulings if the Makah were awarded a quota that violated other tribes’ treaty

rights”).  Because this litigation involves a limited appropriation for CSC, and because the

contents of that appropriation have already been obligated to the Ongoing Contractors’ contracts,

see Def. Reply Exh. A, at 2-3 & att. 2-3, IHS has only two options for allocating money to a new

and expanded contract such as the one proposed by Three Affiliated: 1) reducing funding to the

Ongoing Contractors; or 2) exceeding the congressional cap on CSC funding, thereby violating
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9 Three Affiliated does not dispute that the Ongoing Contractors cannot be joined in this
case.  As discussed in IHS’ motion, fifteen of the Ongoing Contractors are Indian tribes that
cannot be joined.  Def. Memo. at 31.  In addition, the four remaining Ongoing Contractors may
be able to challenge venue and/or personal jurisdiction.  Id. at 31 n.14.
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the Antideficiency Act, 31 U.S.C. § 1341.  The latter option is not viable, and the former option

would subject IHS to future litigation with the Ongoing Contractors and a risk of inconsistent

obligations.  See Def. Memo. at 30-31.  Three Affiliated suggests that both options can be

avoided by resorting to the Judgment Fund for payment.  Pltf. Memo. at 22.  As discussed above,

however, the Judgment Fund is not available for what would be, essentially, an increase in the

amount appropriated by Congress for CSC.

B. “Equity and Good Conscience” Dictate that the Case Should Not Proceed in
the Absence of the Ongoing Contractors.

Once it is established that absent parties are required parties under Rule 19(a) and that

joinder is not feasible,9 the final inquiry is whether, in equity and good conscience, the action

should proceed.  Rule 19(b) establishes a standard for evaluating whether equity and good

conscience require dismissal.  However, the Supreme Court long ago set forth the principles

underlying that standard: “Persons who not only have an interest in the controversy, but an

interest of such a nature that a final decree cannot be made without either affecting that interest,

or leaving the controversy in such a condition that its final termination may be wholly

inconsistent with equity and good conscience,” are indispensable parties in whose absence a case

should not proceed.  Shields v. Barrow, 58 U.S. 130, 139 (1855).  Three Affiliated has failed to

answer IHS’ showing that the specific facts of this case meet both the principle pronounced by

the Supreme Court in Shields and the standard for dismissal set forth in Rule 19(b).

To the contrary, Three Affiliated makes incorrect and conclusory statements, such as
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“there [would be] no prejudice to the FY 2008 CSC funding of the absent contractors,” when

engaging in the Rule 19(b) analysis.  See Pltf. Memo. at 23-24.  As IHS has already discussed,

the first Rule 19(b) factor goes in its favor.  See Def. Memo. at 32-33.  That factor considers the

extent to which any judgment rendered in the absence of the Ongoing Contractors may prejudice

the existing or absent parties.  Fed. R. Civ. P. 19(b)(1).  As discussed above, an award of CSC

funding to Three Affiliated for FY 2008 would either prejudice the Ongoing Contractors by

requiring a reduction in their FY 2008 CSC funding or prejduce IHS by forcing the Agency to

violate Federal law and exceed the CSC cap.

The remaining Rule 19(b) factors also favor dismissal.  This Court could not lessen or

avoid the above-described prejudice.  See Fed. R. Civ. P. 19(b)(2).  Congress has capped the

amount available for CSC funding and has not increased the amount of the cap in recent years. 

No other funding, including the Judgment Fund, is available for paying CSC in those years.  See

supra at 6-10.  Therefore, any award of CSC funding to Three Affiliated would necessarily

require taking funding from the Ongoing Contractors or exceeding the congressional cap on CSC

funding.  See Def. Memo. at 33.

Moreover, no judgment rendered in the absence of the Ongoing Contractors would be

adequate.  See Fed. R. Civ. P. 19(b)(3).  Three Affiliated fails to explain how this factor can

weigh in its favor, and simply concludes that “a judgment rendered in the absence of the other

contractors would be adequate.”  Pltf. Memo. at 23.  Its contention ignores the intent of this Rule

19(b) factor, which is to further the public interest in settling disputes in their entirety, thereby

avoiding the inefficient administration of justice and multiple litigation.  See Pimental, 128 S. Ct.

at 2193.  Since the Ongoing Contractors would be non-parties to any judgment involving Count
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I, they would not be bound by the Court’s judgment.  See id.  Therefore, the Ongoing

Contractors could (and almost certainly would) file separate litigation under the Contract

Disputes Act to challenge any reduction in their funding.  The rulings stemming from such

litigation could result in conflicting obligations for IHS.

Finally, although Three Affiliated will not be able to pursue a judicial remedy for the

specific matter at issue in Count I if this case is dismissed, the unavailability of such a remedy

does not “weigh heavily in favor of proceeding with the case,” as Three Affiliated suggests.  Pltf.

Memo. at 23.  To the contrary, as IHS explained in its motion, the doctrine of tribal sovereign

immunity contemplates this result.  See Def. Memo. at 34 (citing cases).  Moreover, Three

Affiliated could seek non-judicial relief for its CSC-related complaint, such as by petitioning

Congress to increase appropriations for CSC.  In addition, as already indicated, dismissing the

present action would not preclude review of CSC determinations in all future cases — Rule 19 is

a fact-specific determination, and therefore, this Court’s dismissal of Three Affiliated’s claim

would not necessarily apply to another challenge in which the facts differ.  See supra at 3 n.3. 

Thus, dismissing this case would not, as Three Affiliated asserts, “shield [IHS’] funding

decisions from judicial review” or provide IHS with “unfettered, unreviewable discretion in

allocating CSC appropriations.”  Pltf. Memo. at 25-26.

II. IHS’ Decision Not to Include a Discretionary Term in Three Affiliated’s ISDEAA
Contract Is Beyond the Scope of the ISDEAA’s Waiver of Sovereign Immunity.

Count II involves a challenge to IHS’ decision not to include a discretionary term in

Three Affiliated’s self-determination contract that would have allowed Three Affiliated to

provide health care services to non-Indians pursuant to Section 813 of the Indian Health Care

Improvement Act (“IHCIA”).  Three Affiliated characterizes that decision as being both contrary
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to the ISDEAA and an improper declination.  However, the decision cannot be so construed. 

Under the ISDEAA, IHS was required to: 1) enter into an ISDEAA contract with Three

Affiliated; and 2) include in that contract certain mandatory terms — the provisions of the Model

Agreement and the mandatory terms of the Annual Funding Agreement (“AFA”).  Under the

ISDEAA, IHS was not required to include any additional terms in the contract.  If other terms

were to be included, then they had to be agreed to by both parties.  Here, IHS entered into an

ISDEAA contract with Three Affiliated, and the contract included all of the required terms. 

IHS’ decision not to include in the contract a term regarding the provision of services to non-

Indians was a discretionary act that was neither contrary to the ISDEAA nor a declination.  As a

result, the decision is beyond the scope of the ISDEAA’s waiver of sovereign immunity.

Where, as here, IHS has fulfilled its responsibilities under the ISDEAA, a tribe should

not be permitted to force the Agency to include a discretionary provision in an ISDEAA

contract.  To allow a tribe to do so would be to broaden the ISDEAA’s waiver of sovereign

immunity.

A. The ISDEAA’s Waiver of Sovereign Immunity Extends Only to Claims
Involving an Alleged Failure By IHS to Fulfill Its Responsibilities Under the
ISDEAA. 

Three Affiliated argues that the ISDEAA contains a “broad waiver” of sovereign

immunity, Pltf. Memo. at 26-27, a contention that is not supported by the plain language of the

waiver statute, see 25 U.S.C. § 450m-1(a).  The ISDEAA’s waiver of sovereign immunity is set

forth in two sentences.  See 25 U.S.C. § 450m-1(a).  The first sentence states that “[t]he United

States district courts shall have original jurisdiction over any civil action or claim . . . arising

under [the ISDEAA].”  Id.  The second sentence, however, clarifies the extent of the waiver and
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limits the jurisdiction of district courts.  See id.  Indeed, the second sentence makes clear that

district courts have jurisdiction only over claims that seek to remedy a failure by the Agency to

act in accordance with its responsibilities under the ISDEAA or its implementing regulations. 

See id.  Thus, under Section 450m-1(a), district courts may order relief, including injunctive

relief, to: 1) compel IHS “to perform a duty” required by the ISDEAA; or 2) reverse an allegedly

improper “declination finding under section 450f(a)(2)” of the ISDEAA.  See id.  District courts

may not, however, assert jurisdiction over a claim (or grant relief with respect to a claim) that

does not involve an alleged failure by IHS to act in accordance with one of its responsibilities

under the ISDEAA.  See id.

The waiver statute is clear on its face.  By its express terms, it extends the waiver of

sovereign immunity only to claims involving an alleged breach by IHS of one of its

responsibilities under the ISDEAA.  See id.  Three Affiliated, however, asserts that the waiver is

far broader — that it extends to all claims that “arise under the ISDEAA.”  See Pltf. Memo. at 4,

26-27 (brackets omitted).  That interpretation of the waiver ignores the second sentence of

Section 450m-1(a), and in doing so, fails to give effect to all of the words of the waiver statute. 

It thus expands the waiver beyond Congress’ stated intent.  Accordingly, Three Affiliated’s

interpretation of the waiver should be rejected.  See Lane v. Pena, 518 U.S. 187, 192 (1996)

(stating that “[a] waiver of . . . sovereign immunity must be unequivocally expressed in statutory

text” and that “limitations and conditions upon which the Government consents to be sued must

be strictly observed”); Ruckelhaus v. Sierra Club, 463 U.S. 680, 685-86 (1983) (holding that

“care must be taken not to ‘enlarge’ . . . [a] waiver of immunity beyond what a fair reading of the

language of the section requires”).  
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To support its unduly broad interpretation of the waiver, Three Affiliated cites to Ramah. 

See Pltf. Memo. at 4, 26.  However, Ramah did not involve a jurisdictional question similar to

the one that is presented here.  The issue here is whether the ISDEAA’s waiver provision confers

jurisdiction upon this Court to order IHS to include a discretionary term in Three Affiliated’s

ISDEAA contract.  Ramah, on the other hand, addressed the court’s jurisdiction under the

Administrative Procedure Act, 5 U.S.C. § 553, et seq., to review the Bureau of Indian Affairs’

methodology for funding CSC.  See 87 F.3d at 1344.  Moreover, Ramah did not consider the

extent to which the second sentence of Section 450m-1(a) affects the scope of the ISDEAA’s

waiver of sovereign immunity.

B. The Agency Fulfilled its Statutory Responsibilities to Three Affiliated, and
therefore, the ISDEAA’s Waiver of Sovereign Immunity Does not Allow
Review of the Decision at Issue in Count II.

IHS’ decision not to agree to Three Affiliated’s proposed provision regarding providing

health care services to non-Indians cannot be construed as a breach of the Agency’s

responsibilities under the ISDEAA.  Nor can it be construed as an improper declination decision. 

Indeed, IHS’ decision did not even constitute a declination.  Accordingly, this Court lacks

jurisdiction to review that decision under Section 450m-1(a).

1. The ISDEAA Did Not Require IHS to Agree to Three Affiliated’s
Proposed Term Regarding Providing Health Care Services to Non-Indians.

IHS did not breach any of its responsibilities under the ISDEAA when it refused to

include in Three Affiliated’s self-determination contract a term regarding providing health care

services to non-Indians.  Under the ISDEAA, IHS was required to enter into a self-determination

contract with Three Affiliated, and to include in that contract certain mandatory terms.  See, e.g.,

25 U.S.C. § 450f(a).  IHS complied with those requirements.  See Pltf. Compl. at ¶ 24.  What
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IHS did not do — and what it was not required to do — is agree to Three Affiliated’s proposal to

include in the contract a discretionary term that would have allowed Three Affiliated to provide

services to non-Indians. 

As IHS explained in its motion, the ISDEAA requires it to include in every self-

determination contract: 1) the provisions of the Model Agreement; and 2) the mandatory terms

of the AFA.  See Def. Memo. at 38 (citing statutes).  However, the ISDEAA does not require

IHS to include any other terms in a self-determination contract.  See id.  Indeed, any terms other

than the provisions of the Model Agreement and the mandatory terms of the AFA are

discretionary.  See id.  The ISDEAA permits the parties to an ISDEAA contract to include such

discretionary terms in the contract, but does not require that they do so.  See 25 U.S.C. §

450l(a)(2) (providing that a self-determination contract may include “other provisions as are

agreed to by the parties”); id. at § 450l(c), Section f (providing that the AFA may include such

other provisions “to which the parties agree”).  IHS is free to reject any discretionary contract

terms proposed by a contracting tribe.  See id.  Likewise, a tribe may reject any discretionary

term proposed by IHS.  See id.

A contract term that would allow a contracting tribe to provide health care services to

non-Indians pursuant to Section 813(b)(1)(B) of the IHCIA is an example of a discretionary

term.  Section 813(b)(1)(B) provides a mechanism pursuant to which Indian tribes may, under

certain circumstances, provide health care services to non-Indians.  See 25 U.S.C. §

1680c(b)(1)(B).  Section 813(b)(1)(B) does not, however, require IHS to include in an ISDEAA

contract a term regarding the provision of health care services to non-Indians.  See id.  Nor does

the Model Agreement, the AFA or any other provision of the ISDEAA.  See 25 U.S.C. § 450l(c);
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id. at § 450l(c), Section (f).  Thus, a proposal to include a term authorizing the provision of

health care services to non-Indians in an ISDEAA contract is a discretionary matter that requires

the agreement of both contracting parties.  See 25 U.S.C. § 450l(a)(2); id. at § 450l(c), Section f. 

Notably, Three Affiliated has described Section 813(b)(1)(B) as identifying “a particular class of

services to [non-Indians that] may be included in a tribe’s ISDEAA contract.”  Pltf. Memo. at 29

(emphasis in original).  That statement is entirely consistent with IHS’ position that a contract

term proposed pursuant to Section 813(b)(1)(B) is a discretionary term that IHS is under no

obligation to include in an ISDEAA contract.10

In this case, IHS entered into a self-determination contract with Three Affiliated, as it

was required to do under 25 U.S.C. § 450f(a)(1).  Three Affiliated’s ISDEAA contract included

all of the provisions of the Model Agreement, as set forth in 25 U.S.C. § 450l(c), and all of the

required AFA terms, as those terms are described in 25 U.S.C. § 450l(c), Section (f) (with the

exception of Three Affiliated’s proposal for CSC, which IHS declined pursuant to 25 U.S.C. §

450f(a)(4), and which declination is the subject of Count I).  Moreover, IHS negotiated in good

faith with Three Affiliated in an effort to reach agreement on Three Affiliated’s proposed term

regarding the provision of health care services to non-Indians.  See Pltf. Compl. Exh. 1, at 7-10. 
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Three Affiliated does not dispute any of the above propositions.  IHS therefore satisfied all of its

responsibilities under the ISDEAA.  In deciding to reject Three Affiliated’s proposed,

discretionary contract term regarding the provision of health care services to non-Indians, IHS

did not breach any of its responsibilities under the ISDEAA.  Therefore, that decision  outside

the scope of the waiver of sovereign immunity set forth in Section 450m-1(a).11

2. IHS’ Rejection of Three Affiliated’s Contract Term Regarding the
Provision of Health Care Services to Non-Indians was Not a Declination.  

As stated above, the ISDEAA waives the Agency’s sovereign immunity for claims for

injunctive relief to reverse an allegedly improper “declination finding under section 450f(a)(2).” 

25 U.S.C. § 450m-1(a).  However, IHS’ decision not to include Three Affiliated’s proposed term

regarding the provision of health care services to non-Indians in the parties’ ISDEAA contract

cannot be construed as an improper “declination finding under section 450f(a)(2).”  Indeed, as

IHS explained in its motion, and as it reiterates below, that decision did not constitute a

declination.  See Def. Memo. at 40-43.  Three Affiliated’s arguments to the contrary are

unavailing.  See, e.g., Pltf. Memo. at 28, 31-32.

The Section 450f(a)(2) declination criteria apply when IHS declines to enter into a self-

determination contract.  See 25 U.S.C. § 450f(b); id. at § 450f(a).  A self-determination contract

is a contract for the administration of health or other programs for the benefit of Indians because
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of their status as Indians, see 25 U.S.C. § 450b(j); 25 U.S.C. § 450f(a)(1),12 that is comprised of

the provisions of the Model Agreement, the mandatory terms of the AFA and any other terms to

which both IHS and a contracting tribe agree, see 25 U.S.C. § 450l(a); id. at § 450l(c), Section f. 

Thus, a declination under Section 450f(a)(2) can occur only when IHS refuses either to: 1) enter

into a self-determination contract; or 2) agree to a proposed contract term that relates to a

program that seeks to benefit Indians because of their status as Indians, and is required under the

Model Agreement or the AFA.13

In this case, IHS entered into a self-determination contract with Three Affiliated that

included the provisions of the Model Agreement, the mandatory terms of the AFA and the other

terms to which both parties agreed.  Although IHS failed to reach agreement with Three

Affiliated on a term that would have allowed Three Affiliated to provide health care services to

non-Indians under Section 813 of the IHCIA, that term did not relate to a program that was for

the benefit of Indians because of their status as Indians.  See Def. Memo. at 41-42.  Nor was it a

term that was required under the Model Agreement or the AFA.  Rather, it was a discretionary

term, and since the parties failed to reach agreement with respect it, the term was not included in

the contract.  Under these circumstances — where IHS awarded a self-determination contract to

Three Affiliated, where the self-determination contract contained all of the required provisions
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of the Model Agreement and the AFA and where the rejected term did not relate to a program for

the benefit of Indians because of their status as Indians — there could be no declination under

Section 450f(a)(2).  

In a March 31, 2008 letter to Three Affiliated, IHS justified its rejection of Three

Affiliated’s proposed contract term by stating that nothing in the ISDEAA required it to agree to

a contract term regarding the provision of services to non-Indians.  See Pltf. Compl. Exh. 1, at 9. 

Although that was all of the justification that was necessary, IHS also included a reference to the

Section 450f(a)(2) declination criteria in its March 31, 2008 letter.  See id.  Three Affiliated’s

reliance on the letter’s reference to Section 450f(a)(2), see, e.g., Pltf. Memo. at 28, is misplaced. 

As IHS explained in its motion, the superfluous reference to the declination criteria in the March

31, 2008 letter cannot transform the rejection of Three Affiliated’s proposed contract term into a

declination finding.  See Def. Memo. at 42.

Three Affiliated argues that because the IHCIA does not provide any procedures for the

rejection of ISDEAA contract proposals, the ISDEAA declination criteria should have applied to

the rejection of its proposed contract term.  Pltf. Memo. at 29.  That argument is based on a false

premise — that neither the IHCIA nor the ISDEAA addresses how proposed contract terms

arising out of the IHCIA should be treated.  In fact, the ISDEAA addresses precisely how such

terms should be treated.  Because such terms are not included in the Model Agreement or in the

mandatory provisions of the AFA, they must be agreed to by both parties if they are to be

included in an ISDEAA contract.  See 25 U.S.C. § 450l(a); id. at § 450l(c), Section f.

Citing to 25 C.F.R. § 900.32, Three Affiliated also argues that “[t]he declination criteria

of [Section 450f(a)(2)] apply to all ISDEAA contract provisions included in the Tribe’s contract
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proposal, and not just to those mandated by the Model Agreement provisions of the ISDEAA.” 

Pltf. Memo. at 4 (emphasis in original).  Three Affiliated’s citation to 25 C.F.R. § 900.32 is

misleading.  That regulation relates to the situation where a tribe is proposing a successor AFA. 

See 25 C.F.R. § 900.32.  It provides that any portion of a successor AFA that is “not

substantially the same as that which was funded previously . . . is subject to the declination

criteria.”  Id.  Three Affiliated’s proposed contract term regarding the provision of services to

non-Indians was not part of a successor AFA.  When Three Affiliated submitted the proposed

contract term, it had not yet entered into an AFA.  Nor did Three Affiliated’s proposed contract

term pertain to the mandatory terms of an AFA.  Accordingly, Section 900.32 is inapplicable; it

does not support Three Affiliated’s misplaced assertion that the rejection of its proposed contract

term was a declination.14  

As a final matter, Three Affiliated’s attempt to distinguish Hoopa Valley Indian Tribe v.

Ryan, 415 F.3d 986 (9th Cir. 2005), from this case is unavailing.  See Pltf. Memo. at 30-31.  In

Hoopa, the Ninth Circuit held that the ISDEAA provided the government with discretion to fund

the program at issue because the program was not specifically aimed at benefitting Indians

because of their status as Indians.  See 415 F.3d at 992.  Three Affiliated tries to distinguish

Hoopa Valley by arguing that here, Section 813 of the IHCIA allows for the provision of
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ISDEAA benefits to non-Indians.  See Pltf. Memo. at 31.  However, while Section 813 allows for

the provision of benefits to non-Indians, it does not amend the ISDEAA to mandate the inclusion

of a term regarding the provision of benefits to non-Indians in ISDEAA contracts.  As stated

above, the inclusion of such a term in a self-determination contract requires the agreement of

both parties.15

In conclusion, IHS fulfilled all of its responsibilities to Three Affiliated under the

ISDEAA.  The ISDEAA did not require IHS to agree to Three Affiliated’s proposed term

regarding providing health care services to non-Indians.  Thus, the challenge that Three

Affiliated has raised in Count II falls outside the scope of the waiver of sovereign immunity in

the ISDEAA.  This Court is without authority to award Three Affiliated the relief it is seeking.

CONCLUSION

For the reasons set forth above and in IHS’ motion to dismiss, the motion to dismiss

should be granted, and Three Affiliated’s Complaint dismissed.

Respectfully submitted,

         /s/                                            
JEFFREY A. TAYLOR, D.C. BAR # 498610
United States Attorney

         /s/                                              
RUDOLPH CONTRERAS, D.C. BAR #  434122
Assistant United States Attorney
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