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Statement of Counsel for En Banc Petition

Based on my professional judgment, I believe the panel decision in

Wolf child v. United States, 559 F.3d 1228 (Fed. Cir. 2009) is contrary to the

following decisions of the Supreme Court of the United States and the

precedents of this Court: United States v. Navajo Nation -- S.Ct. --, 2009 WL

901510 (2009) ("Navajo IPS; Carderi v. Salazar, -- U.S. --, 129 S.Ct. 1058 (2009);

Uniled Stales v. Mitchell, 463 U.S. 206 (1983); McGee v. Peake, 511 F.3d 1352 (Fed.

Cir. 2008); Canadian Lumber Trade Alh'ance v. United States, 517 F.3d 1319 (Fed.

Cir. 2008); and Duncan v. United States, 667 F.2d 36 (Ct. C1. 1981).

Based on my professional judgment, I believe this appeal requires an

answer to the following precedent-setting questions of exceptional importance:

(1) Should en banc review be granted when a panel's analysis fails to

follow principles of statutory construction resulting in the re-

construction of Indian trust law contradicting Supreme Court and

Federal Circuit precedent?

(2) Should en banc review be granted when a panel's decision fails to

apply recent Supreme Court precedent relating to Indian trust law

beneficiaries and contradicts long-settled principles of law regarding
termination of Native American trusts?

Erick G. Kaardal



INTRODUCTION

En banc review of a three-judge panel decision _ dated March 10, 2009,

which reversed decisions of the Honorable Charles F. Lettow of the U.S. Court

of Federal Claims is necessary under Federal Rule of Appellate Procedure 35(a)

to secure and maintain uniformity regarding the application of statutory

interpretative doctrines in Native American trust cases:

• the "Substantive Source of Law" doctrine found in Navajo II;

• the "Plain Meaning Doctrine" found in McGee;

• the "Presumption that Congress Knows the Applicable Law at the

Time of Enactment" found in Canadian Lumber Trade.Alliance;

• "[t]hat Congress Can Create a Trust as Easily as a Private Setflor"
found in Duncan,"

• "It]he Word 'Trust' In the Law Is Not Necessary to Create an Indian
Trust" doctrine found in Mitchell;

"[t]he phrase in the Indian Reorganization Act 'now under Federal

jurisdiction' refers to a tribe that was under federal jurisdiction at the

time of the statute's enactment in 1934" found in Carderi; and

"[a] Congressional Act must be plain and unambiguous to terminate a

trust" found in Joint Tribal Coundl of the Passaraaquoddy Tribe v. Morton,

582 F.2d 370 (1 s' Cir. 1975).

The panel decision contradicts the statutory interpretative doctrines expressed

in these seven cases.

' WolfchiMv. UnitedStates, 559 F.3d 1228 (Fed. Cir. Mar. 10, 2009) (App. 1-26).



En banc review is appropriate when conflicts arise between Federal

Circuit panel decisions and when conflicts arise between a Federal Circuit

panel decision and decisions of the U.S. Supreme Court. Divergent panel

determinations in Native American trust cases do not advance the law but

unnecessarily bring confusion and uncertainty to basic legal analysis, albeit

factually complex, in Native American trust law.

Simply put, the Federal Circuit is obligated to remedy panel lapses, if

indeed the panel decision here represents such a lapse, or uniformly adopt

panel advances in the law, if indeed the panel decision here represents such an

advance.

Second, in addition to the panel's creation of a conflict with the statutory

interpretative methodologies of the seven cases listed above, the proceeding is

of exceptional importance. Foremost, the underlying action affects over 20,000

Plaintiffs-Appellees -- the Mdewakanton peopl e -- Indian decedents of whom

Congress sought to aid through three appropriation acts enacted in 1888, 1889,

and 1890. The certified questions involve the essence of the Mdewakanton

people's action regarding interpreting certain Congressional acts and

determining the existence of CongressionaUy-imposed obligations on the

Secretary of the Interior to these Indian beneficiaries:

(1) Whether a trust was created in connection with and as a consequence

of the 1888, 1889, and 1890 Appropriations Acts for the benefit of the

3



loyal Mdewakanton and their lineal descendants, which trust included

land, improvements to land, and monies as the corpus?

(2) If the Appropriations Acts created such a trust, whether Congress

terminated that trust with enactment of the 1980 Act?

Third, there is a due process issue that only en banc review can remedy.

The panel, at the time of its March 10, 2009 decision did not have the benefit

of Navajo II issued on April 6, 2009 or the benefit of a full, briefed

consideration of Carderiissued on February 24, 2009. These two U.S. Supreme

Court cases are seminal cases applicable to this case - but not briefed, not

reviewed, nor actually applied by the panel.

I. The Panel's Statutory Interpretative Approach on the First

Certified Question Contradicts Navaio II, McGee, Canadian

Lumber Trade Alliance 2 Duncan and Mitchell.

The three-judge panel decision reversed the lower court on the first

certified question regarding whether the following words in two Congressional

appropriation acts impose an existing duty on the Secretary of Interior

regarding Indian beneficiaries:

[...] thousand dollars, to be expended by the Secretary of the Interior as

follow... And all of said money which is to be expended for lands ...

shall be so expended that each of the Indians in this paragraph shall

received, as nearly as practicable, an equal amount in the value of the

appropriation.

Whether the statutory duty exists under the Appropriation Acts is an important

question because $15,529.22 of the $40,000.00 appropriated under the 1888,

1889 and 1890 Appropriation Acts was used to purchase "lands" in 1889-1891



which areacknowledgedto be currently held in trust by the United States.The

Secretaryof the Interior has never distributed the $15,529.22 appropriated

under the Appropriation Acts because it was used to purchased "lands" - nor

has the Secretary of the Interior distributed the "lands" purchased with the

$15,529.22. The question then is who are the Indian beneficiaries of these

"lands" purchased with this $15,529.22?

The Plaintiffs-Appellees' briefs first argument section, totaling 11 pages,

argued that the "substantive source of law" - the statutory text quoted above --

created an existing "duty" for the Secretary of Interior to the Indian

beneficiaries as to the "lands" pw:chascd with the $15,529.22 appropriated

under the Appropriation Acts. See Brief at 26-37. Nonetheless, the panel

provided one sentence of analysis, forty-two words total, in response:

That clause, which the record materials suggest was added because of

complaints that the funds from an earlier appropriation were

disproportionately distributed, provides such minimal direction that it is

plainly insufficient to convert what would otherwise be an appropriation
into a trust.

1Volfchild, 559 F.3d at 1239; App. 9.

The panel's one-sentence response violates the following statutory

interpretative principles in the following five cases:

• The "Substantive Source of Law" doctrine found in Navajo II;

• the "Plain Meaning Doctrine" found in McGee;



• the "Presumption that Congress Knows the Applicable Law at the

Time of Enactment" found in Canadian Lumber Trade Alliance,

• '_l'hat Congress Can Create a Trust as Easily as a Private Settlor"

found in Duncan; and

• "The Word 'Trust' In the Law Is Not Necessary to Create an
Indian Trust" doctrine found in Mitchell

First, the panel's decision contradicts principles of statutory construction

expressed in Navajo II which states:

In Navajo I we reiterated that the analysis must begin with "specific

fights-creating or duty-imposing statutory or regulatory prescriptions."

537 U.S., at 506, 123 S.Ct. 1079. Ira plaintiff identifies such a

prescription, and tfthat prescription bears the hallmarks of a

"conventional fiduciary relationship," White Mountain, 537 U.S., at 473,

123 S.Ct. 1126, then trust principles (including any such principles

premised on "control") could play a role in "inferring that the trust

obligation [is] enforceable by damages," id., at 477, 123 S.Ct. 1126. But

that must be the second step of the analysis, not (as the Federal Circuit

made it) the starting point

2009 WL 901510 at 9. The panel's one-sentence analysis contradicts Navajo II

because the panel did not analyze the "specific rights-creating or duty imposing

statutory or regulatory prescriptions" - nor did the panel consider the

appfication of"trust principles." In fact, the panel did not do any analysis of

the statutory text "each of the Indians in this paragraph shall received, as nearly

as practicable, an equal amount in the value of the appropriation" -- a clear

violation of the statutory interpretative approach dictated by Navajo II.



Second, the panel's one-sentence analysis violates the Federal Circuit's

well-settled Plain Meaning Doctrine. The Federal Circuit precedents provide:

"[w]hen a statute is at issue, we begin with the statutory language"; "[t]he

statute's plain meaning is derived from its text and its structure"; and "[i]f the

statutory language is clear and unambiguous, the inquiry ends with the plain

meaning." McGee, 511 F.3d at 1352, 1356 (Fed. Cir. 2008) (citations omitted).

The panel's one-sentence analysis purposely avoids interpreting the plain

meaning of words in the statute that appear to create a legal duty on the

Secretary of the Interior to ensure each Indian beneficiary "shall receive, as

nearly as practicable, an equal amount in value of this appropriation." Without

analysis, the panel concluded the statute provided "minimal direction" and

there was no legal duty on the Secretary of the Interior to the Plaintiffs-

Appellees regarding the "lands" purchased with the $15,529.22 appropriated

under the Appropriation Acts. The panel's analytical omission allowed it to

reach, perhaps, unsupportable legal conclusions violating the Federal Circuit's

Plain Meaning Doctrine by jumping to a legal conclusion without interpreting

the text.

Third, the panel decision contradicts Federal Circuit precedent which

"presume[s] that Congress is knowledgeable about existing law pertinent to

legislation it enacts." Canadian Lumber Trade Alh'ance v. United States, 517 F.3d

1319, 1343 (Fed.Cir. 2008),pet. for cert.filed (May 27, 2008), quoting Bristol-Myers



SquibbCo.v. RoyceLab., 69 F.3d 1130, 1136 (Fed.Ciz.1995) (internal quotation

omitted). The Federal Circuit's presumption and deference to the common law

governing the statutory enactments at the time of passage, requires the

application of the then known trust law to ascertain whether Congress intended

to create a trust. This presumption is consistent with trust law:

In construing an inter vivos trust, the provisions of the trust axe to be

governed by the law existing at the time of its creation, not the law and

public policy in effect at the time the construed words will take effect,

absent a contrary intention within the instrument itself.

76 Am. Jut. 2d Trusts § 36 (2008) (citations omitted) (emphasis added).

In this case, the application of the Federal Circuit presumption that

Congress is knowledgeable about existing law would mean Plaintiffs-Appellees

may win the case. The applicable trust law at the time of enactment would

likely recognize a trust arising from an express statutory duty requiring the

Secretary of the Interior to ensure that each of the Indian beneficiaries "shall

receive, as nearly as practicable, an equal amount in value of this

appropriation." For example, A PracticalTreatise on the Law of Trust, vol. 1, 24

(Fhomas Lewin, Frederick l__win and James H. Flint, 1st Am. ed., Charles H.

Edson 1888) stated:

In creating a trust, a person need only make his meaning clear as to the

interest he intends to give, without regarding the technical terms of the

common law in limitation of legal estates.., provided words be used which

thought not technical areyet popularly equivalent, or the intention otherwise

sufficiently appears upon the face of the instrument.



Id. at 147-148 (emphasis added). See also Id. at 70, 71 n.1;A Treatise on the Law of

Trusts and Estates, vol. 1, 68 0arias Ware Perry, 4 * ed., Little Brown, 1889).

Congress used the popular equivalent of "trust" language when it created an

express statutory duty on the Secretary of the Interior that the Indian

beneficiaries "shall receive, as nearly as practicable, an equal amount in value of

this appropriation." If Congress is presumed to know the trust law at the time

of enactment, the statutory analysis is ended: the Appropriation Acts used the

language associated with a trust

Fourth, the panel decision contradicts the precedent of Duncan decided

by the predecessor court, "'it is difficult to see why Congress should have to do

more to create an Indian trust than a private settlor would have to do to

establish a private trust." 667 F.2d at 42 n.10. Duncan establishes that if the text

would create a private trust, then the same text in public law creates a trust, too.

Thus, if a private person who accepted an express duty to ensure that certain

beneficiaries "shall receive, as nearly as practicable, an equal amount in value of

this appropriation" is a trustee, then the Secretary of the Interior is also trustee

by the same language found in the Appropriation Acts. The panel's one-

sentence analysis contradicts Duncan.

Fifth, the panel's decision contradicts Mitchell, 463 U.S. at 225-226 which

held that the word "trust" is not necessary in a law to create statutory

obligations on the United States. The panel required more than what Mitchell



required -including the word "reservation" if not "trust." Wolf child at 1253-54;

App. 20-21. In Mitchell, the U.S. Supreme Court stated, "All of the necessary

elements of a common-law trust are present." a trustee (the government), a

beneficiary (the Indian allottees), and a trust corpus (Indian timber, lands, and

funds)." Id. at 225. Similarly, all the necessary dements of a common law trust

are present in this case: a trustee (Secretary of the Interior), beneficiaries

(Plaintiffs-Appellees) and a trust corpus (reservation lands). Specifically, the

Appropriation Acts place an express statutory duty on the Secretary of the

Interior to ensure that the Indian beneficiaries "shall receive, as nearly as

practicable, an equal amount in value of this appropriation" -- which is more

than the requirements of Mitchdl that mere presence of the dements of a

common-law trust is enough. The pand's analysis contradicts Mitchell.

II. The Panel's Statutory Interpretative Approach on the Second

Certified Question Contradicts Carcieti, Passamaquoddy Tribe,

and Established Congressional Practice Regarding Indian Trust
Termination.

En bane review is appropriate because the panel's statutory interpretative

approach on the second certified question contradicts Carded, Passamaquoddy

Tribe and established congressional practice regarding Indian trust termination.

First, two weeks after the monumental decision in Carded, the panel held

that the three Indian Communities, all recognized after enactlnent of the 1934

Indian Reorganization Act, are the exclusive beneficiaries of the lands

10



purchased under the 1888, 1889 and 1890 Appropriation Acts. The panel, after

acknowledging that Plaintiff brought Carded to the Court's attention,

improperly concluded in a footnote that Cardedwas "not relevant." It. at 1251,

n. 8; App. 18.

To the contrary, Carded is relevant because it relates to the legal identity

of the three Communities under the 1934 Indian Reorganization Act:

We agree with petitioners and hold that, for purposes of _ 479, the

phrase "now under Federal jurisdiction" refers to a tribe that was under '

federal jurisdiction at the time of the statute's enactment. As a result,

479 limits the Secretary's authority to taking land into trust for the

purpose of providing land to members of a tribe that was under federal

jurisdiction when the IRA was enacted in June 1934. Because the record

in this case establishes that the Narragansett Tribe was not under federal

jurisdiction when the IRA was enacted, the Secretary. does not have the

authority to take the parcel at issue into trust. We reverse the judgment

of the Court of Appeals.

Carded, 129 S.Ct. at 1061 (emphasis added). Carderi'sinterpretafion of_ 479

means that recognition of Indian tribes under _ 476 is limited to tribes "now

under federal jurisdiction" - that is when the IRA was enacted in June of 1934.

Thus, Carderi suggests that the Lower Sioux Indian Community, Prairie

Island Indian Community and Shakopee Mdewakanton Sioux Community are

not "Indian tribes" under § 476, like the Narragansett Tribe, because their

constitutions were recognized by the Department of the Interior in 1936, 1936

and 1969, respectively- well after the IRA was enacted in June of 1934.

The Plaintiffs-Appellees argued in their response brief:

11



Simply put, the Mdewakanton Communities do not have a legal identity

independent, separate and apart from the Loyals' "residence on

reservation land" under the IRA. Consequendy, there is nothing in the

1980 Act's references to each of thc Mdewakanton Communities in

section 1 to suggest Congressional intent to cut out 93% of the Loyals

from the subject matter of the trust to allow 7% to receive all of it.

Plaintiffs-Appellees' Brief at 58-59. Carded reinforces this point. The panel

was required, post-Carden, to determine whether the three communities have a

legal identity independent, separate and apart from the Plaintiffs-Appellees'

legal identity under the 1934 Indian Reorganization Act.

Nonetheless, the panel stated in its opinion:

Congress's purpose in the 1980 statute was to alter the ownership status

of the 1886 lands. What Congress plainly sought to achieve was to have

the United States' interest in the lands converted into a trust for the

three communities, whereby the United States would hold legal tide to

the lands and each of the communities would hold equitable tide to the

portions of the 1886 lands allocated to it.

Wolfchild, 559 F.3d at 1255 (emphasis added). However, Carded suggests a

different proposition contradicting the panel's holding: the three communities

do not have a legal identity under the 1934 Indian Reorganization Act

independent, separate and apart from the Plaintiffs-Appellees.

Put another way, the panel's interpretation, after Carded, that the 1980

Act means that the three communities are exclusive beneficiaries begs the

question of the legal identity of the communities under the 1934 Indian

Reorganization Act as opposed to the legal identity of the Plaintiffs-Appellees.

12



To answer who is the ultimate beneficiary of the "lands" after the 1980 Act

requires analyzing whether the Communities, post-Carderi, have a legal identity

under the 1934 IRA independent, separate and apart from the Plaintiffs-

Appellees. The panel decision failed to apply Carderi and answer this question

- leaving an unnecessary legal quagmire of legal identity for the trial court to

resolve.

Second, the panel's interpretation of the 1980 Act as a trust termination

act violates long-standing precedent of the U.S. Court of Appeals regarding

statutory trust termination: "[A]ny withdrawal of trust obh'gations by Congress

[with Indians] would have to have been 'plain and unambiguous' to be

effective." Joint Tribal Coundl of the Passamaquoddy Tribe, 528 F.2d at 380

(emphasis added). This rule of statutory interpretation is consistent with the

law of trusts which provides that any termination or modification of a trust

must be done by "clear and convincing evidence." Restatement (l'hird) of

Trusts _63 (3) (2003). The primary concern is that beneficiaries receive

adequate notice of enactment of the trust termination act before enactment of

the trust termination act - presumably so they can lobby against it.

Third, Congress, has repeatedly and consistently enacted trust

termination acts with virtually identical language:

13



The purposeof this subchapteris to provide for.., the temainafion of
Federalsupervisionover the trust, and restricted property, of the
members of [. .]tribe. 2

Absent in the 1980 Act is Congressional use of the "plain and unambiguous"

language to terminate the government's trust obligations to the Indian

beneficiaries as found in these other Acts. Thus, the Indian beneficiaries in this

case never had notice prior to enactment of the 1980 Act that it was a trust

termination act because the 1980 Act doesn't use the word "termination" or

any term like "termination."

The panel decision failed to refer to the "plain and unambiguous"

requirement and failed to refer to the fact Congress has repeatedly and

consistently used the same "termination" language when terminating trusts.

The panel decision also failed to address whether the 1980 statute constituted

adequate notice to the Indian beneficiaries prior to enactment of the purported

trust termination statute - so the Indians could lobby against it.

CONCLUSION

For the foregoing reasons, the Court should grant en banc review.

2 See 25 U.S.C. _677 CUte tribe); 25 U.S.C. _564 (Klamath tribe); 25 U.S.C. _741

(Paiute tribe); 25 U.S.C. _691 (certain robes and bands of Indians located in

western Oregon); 70 Stat. 893 (Wyandotte Tribe); 70 Stat. 937 (Peoria tribe); 70

Stat. 963 (Ottawa tribe); 65 Stat. 250 (Menominee tribe); and 25 U.S.C. _980

(Ponca Tribe).

14
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and Lenor A. Scheffler Blaeser, et al., Plaintiffs-
Appellees,

and

Julia Dumarce, et al., Plaintiffs-Appellees,
and

Francine Garrean Hall, et al., Plaint/ffs-Appellees,
and

Kristine Abrahamsnn, et at., Plamtiffs-AppeUees,
and

Victorin Robertson Vacinais, et aL, Plaintiffs-
Appellees,

and

Marvel Iem_ Dumame, et el., and Vivian Cordelia
Yoangbear, et al., Plaintiffs-

Appe[/ces,
and

Danny Lee Mozak, et el., Plaintiffs-Appellees,
and

Dawn Burley, Raymond Cournoyer. Sr., Francis
Elaine Felix. Rebecca Elizabeth

Felix, Lydia Ferris. I..eslie Lee French, Dawn Henry,
Sandxa Kimbell, Jerry

Robinette, Vera A. Rooney, Deborah L. Saul, Robert
Lee Taylor, Daniel M.

Trudell, Laura Vassar, Charlene Wanna, Ke Zephier,
and John Does 31-433,

Plaintiffs,
V.

UrNI_D STATES, Defendant-AppellanL
No. 2008-5018.

March 10,2009 ....

Background: Lineal descendants of Mdewakanton
Sioux who were loyal to United States during 1862
Sioux Outbreak in M_esota brought suit against
United States for breach "of fiduciary duty and con-
tract in management of property originally provided
for benefit of loyal MdcwakantorL "l_e United States
Court of Federal Claims, Charles F. Lettow, J., fi2
Fed.CI, 52_, ruled that government had breached its
fiduciary duties, and government filed interlocutory
appeal.

Holdinss: The Court of Appeals, Brvson. Circuit
Judge, held that:

Appropriations Acts did nat create trust for bene-
fit of loyal Mdewakanton and their lineal descen-
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dants;
Act that transferred United States' interest in land

purchased with funds from Appropriations Acts te_-
nfinnted any _ relationship cwated by Appropria-
tions Acts; and
/._ Congress's change in identity of beneficiaries of
Indian trust lands did not constitute compensable

takin_
Reversed and remanded.

West Hea_otes

[_ Indians _z_10S
209k105 Most Cited Cases
WI_e it is true that statute need not contain word
"trastm in order to create trust relationship between
United States and Indian to'be, failure to use that term

gives rise to doubt that trust relationship was in-
tended, especial/y when Congress used term "trust"in
other contemporaneous statutes dealing with same
subject matter.

Indians _IOS
Most Cited Cases

l_l Indians C:=_152
Most Cited Case_

l_l Indians _=:7197
Most Cited C_s

Appropriations Acts by which United States provided
funds for Mdewakanton Sioux who were loyal to
United States during 1862 Sioux Outbreak in l_r-_mne-
suts did not create trust for benefit of loyal Mdewa-
kunton end their lineal deseeudan_ but instead pro-
vided loyal Mdewakantons with temporary use and
occupancy fights, rather than inheritable beneficial
owncrsldpdghts, in laudspurchased with funds from
Acts, even though Acts slx_ifical]y authorized per-
chases of land, where nothing in Acts effected or
required conveyance to any particular Mdewakanton
of permanent interest in lands, Indian land certificates
did not state that they conveyed or reflected convey-
ance of vested interests in assigned lands, Interior
Department'sconsistent position was that tendswere
_ot meant to be held collectively for entire class of
Mdewakanton descendants, and Acts were not ea-
acted pursuant to any treaty with Mdewakantuns. Act
June 29, 1888, § 1,25 Star 217; Act March 2, 1889,

1, 25 Star. 980; Act Aug. 19, 1890, § 1, 26 Star.
336.

13] Indians _C:=:'105
209k105 Most Cited Cases

D] Indians _=::7197

2_k197 Most Cited C_ases
Act that transfened United States' interest in land

purchased with funds from Appropriations Acts by
which United States provided funds for Mdowakan-
ton Sioux who were Loyal to United States during
1862 Sioux OutbreakinMinnesotato United States
in trust for three Mdewakanton Sioux communities in

Minnesota terra.ted any Uust reIatio_hip created
by Appropriations Acts in favor of descendantsof
loyal Mdewakan_n Sioux, even if that action were
taken over original beneficiaries' objection. Act Dec.
19, 1980, § 1, 94 Star 3262.

[41 Indians _:::_151
209k151 Most Cited Cases
Congress can fir.ely alter terms of any provision re-
lating to distribution of Indlan lands at any point prior
to time those interests are allotted or individuals oth-

erwiseobtain vested rights in property,

15] Eminent Domain _:::72.43
148_.43 Most _ited Cases

151Indians _=:::_197
20_._0_.k_Most Cited Cases
Descendents of Mdewakanton Sioux who were loyal
to United States during 1862 Sioux OtnbreakinMin-
nesuta did not have vested interest in lands purchased
with funds from Appropriations Acts by which
United States provided funds "forloyal Mdewakunton
Sioux, and thus Congress's change in identity of
beneficiaries of Indian trust lands did not constitute

c.ompensable taking under Filth Amendmant; Appro-
priatious Acts did not create trnst, but instead pro-
vided loyal Mdewakantons with temporary use and
occupancy fights. U.S.C.A_ Const.Am_end. 5.
"1230 Erick 0, _Laardal, Mobrman & Kaardal P.A.,
of Minneapolis, MN, argued for all "1231 plaintiffs-
appellees Sheldon Peters Wolfchild, et aL

Robin L. Zephier, Abourezk & Zephier, PC, of
Rapid City, SD, for plaintiffs-appellees Harley D.
Zcphier, St.,et

Elizabeth T. Walker, Walker Law LLC, of Alexen-

O 2009 ThomsOn Reuters. No Claim to Orig. US Guy. Works.

App..2



559 F.3d 1228
559 F.3d 1228

(Cite as: 559 F.3d 1228)

Page 3

dria, VA, for plalntiffs-appelleee Walker Group, et el.

Jack E. Pierce, Pierce Law Firm, P.A., of Minnenpe-

lis, MN, for plaintiffs-appellees Gertrude Godoy, et
el.

_eter D. Gray. Halleland Lewis Nilm & Johnson
PA, of Minneapolis, MN, for plaintiff-appellee
Lower Sioux Indian Community. Of counsel was
Eric J. Ma_nuson.

• - : Rawlinga, Nicland Law Finn, of
Sioux City, IA, for plaintiffs-appellees W'mona C.
Thomas Enyard, et at

Scott A- Johnson. Johnson Law Group, of Minne-
tonka, MN, for pinintiffs-appellees Madaline Rocque,
etel.

Wood R- Foster, Jr., Siegel Brill Greupner Duffy &
Foster P.A:, of Minneapoli_ MN, for plalntiffz-
appellees Mary Beth Lafferty, et aL

Gary L Montana, Montana & Associates, of Osseo,
W], for plalntiffs-appellees Julia DuMarce, et al.

lNicole Nachfi_al Emerson, Lynn, Jackson, Shultz &
Lebrun, PC., of Sioux Falls, SD, for plaintiffs-
appellees Francine Ganeau Hail, at el.

Randy V. Thompson, Nolan, MacGregor, Thompson
& Leighton, of Saint Paul, MN, for plaintiffs-
appellees Kristine Abrahamsen, et al.

Royce D. Edwards, Jr., of Joplin, MO, for pinintiffs-
appellees Victoria Robertson Vadnais, ct el, of Brit-
ton, SD, for plaintiffs-appellees Marvel Jean Du-
Marc.e,et el.

Barry P. He,an. Renaud Cook Drary Mesarus, PA,
of Phounix, AZ, for plaintiffs-appellees John Doe, 1-
433, et al. Of counsel was Eli2abeth T. Walker,
Walker Law LLC, of Alexandria, VA.

Garrett J. Horn. Horn Law Office, of Yankton, SD,
for plaintiffs-appellees Lydia Ferria, ctal.

Steven D. Gordon, Holland & Knight, LLP, of
Washington, DC, for amicns curiae Shakopee Mde-

wakunton Sioux (Dakota) Community and Prairie
Island Indian Community. With him on the brief
were Phillip M. Baker-Shenk, and Philip R. Ma-
howald_ of Welch, MN, Of counsel on the brief were
Kurt V. BleeDo_ BlueDog, Panlson & Small.
PL.LP., of Minneapolis, MN;
Faegre & Benson LIP, of lvlinneapelis, MN.

Aaron P. Avila, Trial Attorney, Appellate Section,
Environment and Natural Resources Division, United
States Department of Jnstice, of Washington, DC, for
defendant-appellant. With him on the brief were Ron
L. Tenpes, Assistant Attorney General and Laura
Maroldy, Attorney.

Before _ BRYSON and PROST. Circuit
Judges.

BKYSON. Circuit Judge.

This case comes to us on interlocutory appeal from
the Court of Federal Claims. The plaintiffs in the
underlying action claimed that the government
breached its fiduciary obligations with respect to cer-
tain real property that the government was required to
held in trust for them. The order on appeal sets forth
two questions of law as to which the trial court con-
eluded that there is a substantial ground for differ-
eace of opinion and that an immediate appeal could
materially advunco the ultimate termination of the
litigation. See 28 U.S.C. 6 1292(dX2). We address
those two questions of law in this opinion and reverse
the trial court's ruling as to each question.

"1232 I

The trial court'sopinions contain a thorough canvass
of the complex factual and legal background of this
case. See Wolfchildv. United States, 62 Fed,CJ, 521,
,526-35(2004)
States. 68 Fed.Cl. 779. 782-83, 785-94 (2005)
(Wolfchild 11 ). We borrow heavily from the trial
court's analysis of the facts and the governing legal
principles, even though at the end of the day we dis-
agree with the trial court's legal conclusions as to the
two questions certified for appeal.

A

In 1862, the Minnesota Sioux, who were then living
on a reservation in southern Minnesota, rebelled
against the United States. After the uprising was
quelled, Congress annulled the treaties that had estab_
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lished the reservation and that had provided for an
annuity to be paid to the tribe. See Act of Feb. 16,
1863, ch- 37, 12 Star. 652; Act of Mar. 3, 1863, ch.
119, 12 Star. 819. The effect of that action was to
confiscate all of the ha'be's reservation lands in Min-
nesota and force the Sioux to relocate farther west.

During the uprising, some of the Sioux .remained
loyal to the United States. Many of those individuals
severed their ties to the ha'be and remained in Minne-

sota. However, the government's confiscation of the
Sioux lands and the termination of the annuities that

were paid pursuant to the annulled treaties left those
individuals poverty-stricken and homeless. In recog-
nition of thch"situation, Congress took steps to assist
those individuals. The group, which consisted of ap-
proximately 200 individuals, were known as the
"loyal Mdewakantans," a reference to the Mdewa-
kanton band of the Sioux tribe with which they had
been affiliated.

In the 1863 statute that annulled the Sioux treaties.
Congress authorized the Secretary of the Interior to
set aside parcels of 80 acres of public land for any
individual among the Minnesota Sioux "who exerted
himself in rescuing the whites" during the 1862 re-
volt. Act of Feb. 16, 1863, § 9, 12 Star. at 654. Con-
gress further provided that the allotted land "shall not
be subject to any tax, forfeiture, or sale, by process of
law, and shall not be aliened or devised, except by
the consent of the President of the United States, but
shall be an inheritance to said Indians and their heirs
forever." 1,7 Two weeks after the enacbnent of that

provision, however, Congress superseded it with su-
other statute dealing with the same authorization.
Unlike in the earlier statute, Congress did not attempt
to define the property interest that the indians would
receive in lands that were to be set aside for them.

Instead, the later statute provided that any lands that
were assigned would be "held in such tenure as is or
may be provided by law." Act of Mar. 3, 1863, § 4,
12 StaL at 819. Thus, in that statute (as was to be the
case on several subsequent occasions), the issue of
the ownership rights in the land that was to be set
aside for the use of the loyal Mdewakantona was not
resolved, but was leR for later determination

The Secretary never exexcised the authority granted
by the 1863 legislation, and no lands were provided
to the loyal Mdewakantons at that time, appareutly
because of opposition by white setllers to allowing

Pge4

even the loyal Sioux to settle in the state. See H.IL

Exeo. Dec. No. 39-126, at 10 (1865) ( "Congress ...
provided lands [for the loyal Mdewakantons] near
their old homes, but [they] are not allowed by the
whites to live upon and cultivate them"); H.R. Excc.
Dec. No. 50-61, at 2 (1889) (the Secretary withdrew
property from the public lands for the loyal Mdewa-
kantons, "but such was the blind fury of the whites
after the outbreak of 1862 and "1233 1863 that these

Indians were also removed").

Two years later, however, Congress recognized that
those individuals, who "at the risk of their lived
aid[ed] in saving many white men, women, and chil-
dren from being massacred," had as a result been
forced to sever their relationships with the tribe and
"were compelled to abandon their homes and prop-
erty, and are now entirely destitute of means of sup.
pork" Act of Feb. 9, 1865, ch. 29, 13 Star 427; see
H.IL Exec. Doe. He. 39-126, at 3. Congress at that
time appropriated $7,500 to provide for the loyal
Mdewakautons, but it took no fin'thar action to assist
them until the 1880s. In the intervening years, many
of the loyal Mdewakantons, who were impoverished
and faced continuing hostility from white settlers, left
Minnesota. See Roy W. Meyer, History of the Santee
Sioux 258-72 (1967).

On several occasions beginning in 1884, Congress
appropriated funds to be used for the benefit of the
Mdewakantons who had remained in Minnesota or

had returned to the state. In 1884, Conggess apprupri-
atcd $10,000 to purchase stock "and other exticlea
necessary for their civilization and education, and to

enable them to become self-supporting." Act of July
4, 1884, oh. 180, 23 StaL 76, 87. The following year,
Congress amended that Act to allow the Secretary of
the Interior to disburse funds to the Mdewakontons

"for agriculturalimplements, lands, or cash,as in his
judgment may seem best for said Indians." Act of
Mar. 3, 1885, ch. 341, 23 StaL 362, 375. And in the
next year, Congress appropriated another $10,000 for
the purchase of "such agricultural implements, cattle,"
lands, and in making improvements thereon, as in
[the Secrata_s] judgment may seem best for said

Indians." Act of May 15, 1886, oh. 333, 24 StaL 29,
39-40.

Under the authority of those statutes, Interior De-
partment officials purchased land and distributed it to
several of the loyal Mdewakantens, giving them fee
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simple ownership of the properties. Sixtieth Annual
Report of the Commissioner of lndlan Affairs to the
Sec.ret_iry of the Interior 111 (1891). That effort
failed to provide long-term refief for the Mdewakan-
tons, however, because as Interior Department offi-
cials later acknowledged, most of the recipients of the
land grants sold, abandoned, or encumbered the
properties. After that time, the Interior Department
discontinued the practice of transferring land to the
loyal Mdewakuntons in fee.

In 1888, 1889, and 1890, Congress enacted the three

pieces of legislation that are the central focus of this
case. In each of rinse statutes, which are referred to

in this litigationas "the AppropriationsActs,"Cow
gress appropriated funds for the support of a number
of designated Indian tribes. Each Act contained,
among the many designated appropriations for the
support of particular groups of Indians, a paragraph
allocating a small sum to be used for the benefit of
the Mdewakantona who had remained in Mixme_ota
after the 1862 revolt or had returned to Minnesota in
the following years. See Act of Juna 29, 1888, ch.
503, 25 Stat. 217, 228-29 ($20,000); Act of Mar. 2,
1889, ch. 412, 25 Stat. 980, 992-93 ($12,000); Act of
Aug. 19, 1890, ch. 807, 26 Star. 336, 349 ($8,000).
The Secretary of the Interior was authorized to spend
those appropriated funds as he saw fit for the benefit
of the qualifying Mdewakantons. The statutes autho_r-
ized the purchase of agrienlixu'al implements, cattle,
horses, food, clothing, buildings, seed, or land, at the
discretion of the Secretary.

Although each of the Appropriations Acts used
slightly different language, the operative provisions
were largely similar. "1234 The 1890 Act, for exam-
ple, providedasfollows,inpertinent part:

For the support of the full and mixed blood Indians
in lvfinnesota heretofore belonging to the Medewa-
kunton band of Sioux Indians, who ... have severed
their tn'hal relations, eight thousand dollars, to be
expended by the Secretary of the Interior as in his
judgment he may think best, for such lands, agri-
cultural implements, buildings, seeds, cattle,
horses, food, or clothing as may be deemed best in
the case of each of these Indians or families
thereof....

26 Star. at 349. The 1889 and 1890 Acts also pro-
vided that the appropriated funds should be "so ex-
pended that each of the Indians in this paragraph
mentioned shall receive, as nearly as practicable, an

equal amount in value of this appropriation." 25 $tst.
at 992-93; 26 $tat. at 349. Although the 1888 Act
contained no such proviso, the 1889 Act stipulated
that the "eq_ amount" requirement should apply to
the funds appropriated under the 1888 Act. 26 Star. at
993. Two other differences among the three statutaa
are (I) the 1888 and 1889 Acts made provision for
"full blood" Mdewaknntons, while the 1890 Act
made provision for "full and mixed blood" Mdewa-
k_tous, and (2) the 1889 and 1890 Acts gave the
Secretary discretion to make spending dccisious
based on what he deemed best in the case of"each of
these Indians or families thereof," while the 1888 Act
made no reference to the beneficiaries' families.

The Interior Department used appruximately
$15,600 of the $40,000 appropriated under the three
Appropriations Acts to pm'chuse parcels of land in
various parts of southern Minnesota where the Mde-
wakantous had settled. Because of difficulties in de-

termining which of the Mdewakantous qualified as
"loyal" during the 1862 uprising, the Appropriations
Acts provided that the appropriations would be des-
ignated for the benefit of all Mdewakantona who
were living in lVlTmnasotaas of May 20, 1886. As a
result,the lands purchased with funds from the three
Appropriations Acts are k_own as "the 1886 lands,"
and the Mdewekantuns who were statutorily eligible
for benefits under the Acts are commonly referred to
us "the 1886 Mdewakantens." [__[.L] Title to those
lands was taken in the name of the United States, and
the deeds contained no trust designation or other
limitation on tide.

FNI. ]o.several years after the Appropria-
tions Acts,Congress appropriated funds for
the "support and civilization" of the Mde-
wakantons in Minnesota. See, e.g., Act of
Mar. 2, 1895, ch. 188, 28 StaL 873, 892; Act
of June 10, 1896, ch. 398, 29 Star. 321,338;
Act of June 7, 1897, ch. 3, 30 Slat. 62, 78;
Act of lnly 1, 1898, ch. 545, 30 Stat. 571,
586; Act of Mar. 1, 1899, ch. 324, 30 Star.
924, 938. Those later statutes, however, did
not specifically authorize purchases of land,
and the parties have not put those statutes at
issue in this ease.

As of 1980, notwithstanding several intervening ex-
changes and sales, the 1886 lands remained largely
intact. The lands consisted of a number of small
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plots, totaling approximately 950 acres. The tracts
were located in three Minne,_ta counties: Scott

County ("the Shakopee lands"); Redwood County
("the Lower Sioux lands"); and Goodhue County
('the Prairie Island lands"). The Depar_ent of the
Interior assigned individual plots from those lands to
qualifying Mdewakantous for their use and occu-
pancy as long as they resided on or otherwise used
the land. After a particular assignee died or aban-
doned the property, the Department would re-assign
the land to another qualifying Mdewakunton. The
new assignment was often made to a descendant of
the previous assignee. The Interior Department, how-
ever, did not regard the interest of the "1235 assign-
ees in the property as rights that passed through in-
heritance.

Pm_-uant to the Indian Reorganization Act of 1934,
ch. 576, 48 Stat. 984, three Mdewakanton communi-
ties were formed in the three areas where the 1886
lands were located. The three communities are the

Prairie Island Indian Community, the Shakopee
Mdewakanton Sioux Community, and th© Lower
Sioux Indian Community. The earolled membership
of the three communities consists largely of lineal
descendants oflhe Mdew_kantoas who were riving in
Minnesota in 1886, but some enrolled members are
not descendants of the 1886 Mdewakuntoas, and
many of the descendants of the 1886 Mdewakantons
are not enrolled members of any of the three commu-
nities. IFN2] Over time, the government purchased
an additional 414 acres for the Prairie Island commu-
nity and an additional 872.5 acres for the Lower
Sioux community. Those lands were regarded as res-
ervation lands and as such were held in _ for those
two communities. Prior to 1980, those reservation
lands were treated as having a legally distinct status
from the 1886 lands, even though parcels of the two
classes of property were intermingled in the same
areas within the geographical boundaries of the Prai-
rie Island and Lower Sioux communities.

FN2____.As of 1979, more than 95 percent of
the enrolled members of the three commani-
ties were lineal descendants of the 1886
Mdewakantoas. At that time, the Lower

Sioux Indian Community had 152 members
(139 of whom were lineal descendants of the
1886 Mdewakantuns), the Prairie Island In-
dian Community had 109 members (106 of
whom were lineal descendants of the 1886

Mdewakantons), and the Shakopee Mdewa-
kanton Sioux Community had 96 member_
(94 of whom were lineal descendants of the
1886 Mdewakantous).

In 1980, Congress enacted legis/afiun designed to
give the three communities pofifical control over all
the property within the communities that had been set
aside for Indians, including the 1886 lands. In par-
ticular, the legislation sought to overcome the admin-
istrative problems that resulted from the communities
having two different classes of members and two
different classes of property inter_ersed in a "check-
erboard pattern" within their geographical bounda-
ries. ,See S.Rep. No. 96-1047, at 2 (1980). In order to
solve that problem, the 1980 statute provided that the
1886 lands, which "were acquired and are now held
by the United States for the use or benefit of certain

Mdewahantun Sioux Indians" under the Appropria-
fleas Acts, would henceforth be "held by the United
States ... in l_st for= the three communities.
No. 96-557. 94 gtat. 3262 (1980), The 1980 Act cow
rained a savings clau_ stating that the Act would not
alter any rights under any contract, lease, or assign.
merit entered into or issued prior to the Act. ThuS, all
of the individuals then holding assignments to the
1886 lands retained their rights to use the land unaf.
leered by the 1980 legislation. The Interior Depart-
meat, however, made no new assignments thereafter.

B

For more than a century after the purchase of the
1886 lands, those properties were used mainly for
residential and agricultural purposes and were not
particularly yaluable. [FN31 However, following the
introduction of casino gambling on Indian land in the
mid-1990s, the situation changed dramatically. Ac-
cording to the complaint in this case, "profitable casi-
nos, hotels, and other profit-making businesses have
been established and developed" on the 1886 lands.
As a result, the proceeds from certain of those lands
and the nearby reservation "1236 lands have become
extremely valuable.

FN3. At the time of the 1980 Act, the Inte-
rior Department estimated that the 950 acres
constituting the 1886 lands were worth a to-
tal of approximately $1,500,000.

Because of the position taken by the Department of
the Interior that the disputed properties are held in
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trust for the three Mdewakanton communities, the
deseendan/s of the 1886 Mdewakantuas who are not
members of those communit/es have not received any
Of the proceeds from the gambling casinos and re-
lated entertainment facilities. Instead, those proceeds
have gone to the enrolled members of the three com-
munities.

In 2003, a group of individuals who claimed to be
lineal descendants of the 1886 Mdewakaninas flied

suit in the Court of Federal Claims seeking damages
from the United States based in part on an asserted
breach of fiduciary duly. Over time, morn individuals
have joined the suit as plaintiffs, and the plaintiffs
now number more than 20,000.

The plaintiffs' theory of the case was that the Appro-
priations Acts created a wast for the 1886 Mdewa-
kantous and their descendants that gives the plaintiffs
fights to the proceeds of the Wast corpus because of
their status as owners of equitable title to tho_ lands.
tFolfehild I. 62 Fed.Cl. at 540, They contended that
the "1980 s_mle did not term/hate that lrast and that it

was improper for the government, following the an-
actment ofthe 1980 statute, to Uest the 1886 lands as

being held in Irust for the benefit of the three com-
mm_ties. Insteed, they asserted, the proceeds of the
1886 lands should have gone to the lineal descen-
dants of the 1886 Mdewakantous, the intended beno-
flciarias of the lands that were purchased with the
Appropriations Acts funds. According to the com-
plaint, each of the plaintiffs was entitled to a prorated
share of "the income, profits and proceeds from all
reservation lands at Shakopee, Prairie Island, and
Lower Sioux (including but not limited to per-uapita
payments 6ore casino profits and other revenues)."
The complaint further alleged that the government
has bruached its fiduciary duties by failing "to ensure
that the income, profits and proceeds from all reser-
vation basinesses-includingper-capitapayments
from c_ino prods--are distributed as equally as
practicable among all of the trust beneficiaries of the
reservation lands."

The government responded that the Appropriations
Acts did not create a trust for the 1886 Mdewahan-
tons and did not give the 1886 Mdewakantons vested
ownership fights in the lands purchased with those
funds. I_tead, according to the government, the Ap-
propriatious Acts simply gave the Secretary of the
Interior the right to purchase land or other assets to

be used, subject to the Secretary's discretion, for the
benefit oftbe 1886 Mdewakantous and their families.
In the government's view, the Secretary exercised his
discretion to allow the 1886 Mdewakantons and their

descendants to use and occupy the land, but neither
the Appropriations Acts nor any action by the Secre-

tary conveyed any greater interest, such as legal or
equitable tide, on any of the beneficiaries, either in-
dividually or " . the government
argued that after Congress in 1980 enacted legislation
providing that the 1886 lands would be held in trust

for the three Mdewakanton communities, the lineal
descendants of the 1886 Mdewakaatous retained no

rights in the landsexcept insofar as they were en-
rolled members of one of the three communities or

were current assignees whose rights were preserved
under the 1980 Act's savings clause.

After considering submissions from the parties and
the three Indian communitias. WN41 "1237 the trial
court concluded that the plaintiffs were correct in
their contention that the Appropriations Acts created
a west relatiouship between the government and the
1886 Mdewakantuns, that the trust relationship ex:
tended to the descendants of the 1886 Mdewakan-

tons, and that the trust had the effect of bestowing
equitable title to the 1886 lands on the beneficiary
class. Wolfchild 1, 62 _'ed.Cl, at 540-43, 551. 549
551_..._.The court also ruled that the 1980 statute that
required the government to hold the 1886 lands in
flu.st for the three Indian communities did not have

the effect of altering or terminating the Wast that was
established by the Appropriations Acts. ld, at 543-44.
551. Accordingly, the court concluded, the 950 acr_
that we_ purchased with the funds appropriated un-
der the three Appropriations Acts continued to be
held in trust for the heirs of the 1886 Mdewakuntons,
and the govexmnant breached its fiduciary duties to
the plaintiffs respecting that trust./'t at 545.551,

FN4. The three communities have not all

taken the same position in this fitigation.
Two of the communities, the Shakopee
Mdewakanton Sioux Community and the
Prairie Island Indian Community, participat-
ing as amici curiae, are aligned against the
plaintiffs. The third community, the Lower
Sioux Indian Commuaity, participating as an
appellee, is aligned with the plaintiffs. The
Lower Sioux Indian Community has ex-
plained that the most profitable casinos are
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on the properties of the other two communi-

ties. That may account for the decision of
the Lower Sioux Indian Community, many
of whose members claim to be lineal de-

scendants of the 1886 Mdewakanton_ to

support the plaintiffs rather than advocating
that each of the three comm_m'_es is entitled

to beneficial ownership of the portions of
the 1886 lands allocated to it in 1980.

The court's rulings that the Appropriatom Acts cre-
ated a trust for the loyal Mdewakantons and their
_dents end that the 1980 sta_te did not terml-

hate that trust are central to the plaintfff_' breach-of-

trust claim and are eriticnl prerequisites to any further
proceedings in the trial court, such as identifying

which plaintiffs are entitled to relief and calculating
the measure of damages due to various groups of

plaintiffs. Accordingly, the trial court certified the
following two que_ous for immediate review by th_

court pursuant to 28 U.S.C. § 1292(d)(2):
(1) Whether a trust was created in connection with
and as a consequence of the 1888, 1889, and'1890

Appropriations Acts for the benefit of the loyal
Mdewakenton and thek lineal descendants, which

Wdst included lend, improvements to lend, and

monies as the corpus; and

(2) If the Appropriations Acts ereated such a trust,
whether Congress terminated that mLst with enact-
ment of the 1980 Act.

We agreed to permit an appeal to be taken from the
trial court's order, and we now undertake to answer

the two certified questions.

II

Although the 1888, 1889, and 1890 Appropriations
Acts make no reference to a trust, the trial court held
that those statutes created a trust for the Mdewaken-

tons who were living in Minnasnla in 1886 and their

descendants. The court ruled that all of the elements

of e trust were present in the ApprOpriations Acts and

that the absence of the term "trust" from the Acts was

not fatal to intelpreting them as imposing trust re-

spunsibliitias on the government. The court regarded
the corpus of the trust as the lands purchased with the

funds appropriated pursuant to the Appropriations
Acts. It found the beneficiaries to be sufficiently
identified as the 1886 Mdewakantons end their fami-

lies, including their descendants. It held that the

obligations were sufficiently defined by the statutory

requirements that the appropriated funds be expended

for the benefit of the 1886 Mdewakantons and that

they be expended, as nearly as practicable, so that
"1238 each of the beneficiaries would receive a

roughly equal mount in value from the expenditure

of the appropriated funds. Finally, the court con-
eluded that, as a consequence of the creation of the

tm_ relationship, legal title to the 1886 lends re-

mained in the United States, but the 1886 Mdewaken-

tons end their descendants obtained equitable title to
the lends. WolfehildI, 62 Fed.CI. at 540-43.

I"11While k is true that a statute need not contain the

word "tntst" in order to create a trust relatonship, the

failure to use that term gives rise to doubt that a trust
relationship was intended. See Cuban's Handbook of

Federal Indian Law § 5.05[1][b], at 429-30 (Nell
Jeasup Newton et nl., ads., 2005) ("[W]hile the pres-

ence of the word _rust' in a statute by itself is neither

necessary nor sufficient to create a compensable
claim, statutory or regulatory language using terms

normally associated with trust or fiduciary law will

be given great weight in the analysis."); see also
United Stoles Vl _lte Mountain Avaehe Tribe. 537

U.S. 465, 480-81. 123 S.Ct. 1126. 155 L.Ed.2d 40

(2003) (Giusburg, J., concurring) (distinguishing be-

tween a statute that "expressly and without qualifica-
tion employs a term of art Ctmst ') commonly under- "

stood to entail certain fiduciary obligations" and a
statute that contained no trust .language and "lacked
the characteristics that typify a genuine mist relaton-

ship"). That is particularly true where, as here, Con-
gress used the term "trust* in other contemporaneous

statutes dealing with the same subject matter, but did
not use that term or any close proxy in the Appropria-

tious Acts. Se_ e.g., General Allotment Act of 1887,
oh. '119, § 5, 24 Stat. 388, 389 (providing that United
States will hold allotted land "in trust for the sole use

end benefit of the Indian to whom such allotment

shah have been made"); Act of May 1, 1888, ch. 213,

art. 6, 25 Stat. 113, 115 (United States to hold land
"in tzusff); Act of Mar. 2, 1889, ch. 405, § 11, 25
Stat. 888, 891 (same).

[2] The Restatement of Trusts sets forth the general

principle of trust law that a trust is created "only if

the settler properly manifests an intention to create a
tnlst relationship." Restatement tThird) of Trusts _ 13

(2003). The Appropriations Acts manifest no such

intention on the part of Congress. Although the Ap-
propriatons Acts impose some limited restrictions as

to how the appropriated funds are to be spent, those
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restrictions are consistent with the kin& of directions

that are routinely contained in appropriations statutes
dictating that the appropriated funds are to be spent
for a particular purpose. The simple statutory direc-
tives as to the expenditures authorized by the Appro-
priations Acts do not evidence an intention on Con-
gress's part to create a legal relationship between the
Secretary of the Interior and the 1886 Mdewakantons
in which the Secretary was assigned particular duties
as trustee and the Mdewakantens were given un-
forcoable fights as trust beneficiaries. If the minimal
directives given to the Secretary as to the expenditure
of funds were sufficient to convert the Appropriations
Acts into trust instruments, it would seem that other
similar, contemporaneous appmptiatinus for the sup-
port of other groups of Indians could also be charac-
terized as creating trust respons_ilifies, even though
in none of those instances is there any objective eel-
dance of cengressional intention to create a trust.

Each of the three provisions that authorized expendi-
utres for the 1886 Mdewakantons was enacted _ part
of a much longer stumte that contained appropriations
for payment of the expenses of the Indian Depart-
ment and for the support of ee_ain Indian tribes. The
provisions affecting an appropriation for the Indian
Department and those authorifing support "1239 for
particular groups of Indians contained no language
suggestive of a trust relationship. It is difficult to read
the paragraphs relating to the 1886 Mdewakentons as
creating a Oust relatiunship when the surrounding
paragraphs of the same statutes, which provide for
the support of other groups of Indians, are clearly just
appropriation provisions that do not create trust obli-
gations. See, ¢g.0 Act of June 29, 1888, ch. 503, 25
Star. at 230 ("For support and civilization of the
Chippewas of Lake Superior, to be expended for ag-
ricultoral and educational purposes, pay of employ-
ees, purchase of goods and provisions, and for such
other purposes as may be deemed for the best inter-
ests of said Indians, five thousand dollars"); Act of
Mar. 2, 1889, ch. 412, 25 Star. at 995 ("To enable the
Secretary of the Interior to purchase subsistence and
other necessaries for the support of the Hualapais
Indians in Arizona, seven thousand five hundred dol-
lars"); Act of Aug. 19, 1890, ch. 807, 26 Star. at 352
("For support and education of the Seminole and
Creek Indians in Florida, for the erection and fomish-
ing of schcol-houses, for the employment of teachers,
and for the purchase of seeds and agricultural imple-
ments and other necessary articles, six thousand dol-
Ire's;this money,.or _any part of thereof, may be used,

P_e9

in the discretion of the Secretary of the Interior, for
the purchase of land for homes of said Seminole In-
dians").

The only significant difference between the Appro-
priations Acts and the other Indian "support" appro-
priations that were part of the _me legislation is that
the latter two Appropriations Acts contained a re_.
quirement that each of the beneficiaries "shall re-

ceive, as nearly as practicable, an equal amount in
value of this appropriation." That clause, which the
record materials suggest was added because of com-
plaints that the funds from an cartier appropriation
were disproportionately distributed, provides such
minimal direction that it is plainly insufficient to
convert what would otherwise be an appropriation
into a Unst.

The 1889 Act provided that any appropriated funds
from that Act or the 1888 Act that were not spent
during the current fi_al year "shall, notwithslanding,
be used and expended for the purposes for which tho
same amount was appropriated and for the benefit of
the above-named Indians." Act of Mar. 2, 1889, 25
Stet. at 992. Although the trial court concluded that
the presence of that canT-over provision in the 1889
Act helped demonstrate Coogress's intent to create a
oust for the Mdewakantons, the contemporaneous
history of the provision actually supports the contrary
hffarence. The provision was included in the 1889
Act, apparently without comment, but when the same
language was proposed to be included in the 1890
Act, it was removed after members of Congress ob-
jected that it would be "remarkable" to include such a
provision in an appropriations bill. 21 Cong. Re¢.
7586 (1890) (remarks of Sen. Cocktail). The fact that
Congress removed the carry-over provision fi'om the
1890 Act because it was deemed to be inappropriate
for an appropriations bill supports the government's
argument that Congress viewed the Mdewakanton
clauses of the Appropriations Acts as ordinary appro-
priations provisions.

The Lower Sioux Indian Community argues that the
placement of the Appropriations Acts under the hand-
ing "Fulfilling Treaty Stipulations with and Support
of Indian Tribes" indicates that those appropriations
convoyed equitable title to the 1886 lands to the loyal
Mdewakantons and their descendants. See
Bear v. Levpp, 210 U.S. 50. 77. 80. 28 S.Ct. 690, 52
LEd. 954 (1908) (distinguishing between Indian
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fimds appropriated under tbe heading "Fulfilling
Treaty Stipulations with and Support of Indian
Tribes," which were "1240 administered on behalf of
the Indians by the government, with funds appropri-
ated under the subcatcgory "Support of Schools,"
which constituted a mere gratuitous appropriation of
public monies). Unlike the appropriation at issue in

however, the Appropriations Acts were
not enacted pursuant to any treaty with the Mdewa-
kantuns, and therefore cannot fairly be characterized
as =payment ... of a treaty debt in installments." See
/R at 81, 28 S.Ct. 690. Furthermore, although the
Appropriatinns Acts were not placed in the sections
entitled "Miscel]anenus Supports," each of the three
expenditures was explicitly appropriated "[f]or the
support of' loyal Mdewakantnus. See 25 Star. at 228;
25 Stet. at 992; 26 Stat. at 349. That is not the lan-
gunge typically used in clauses directed at fulfilling
treaty obligations, and it is in Fact analogous to the
language used in the expenditures deemed to be gra_
tuitnus appropriations in the Quick Bear case. See
Quick Bear, 210 U.$. at 77, 28 S.CL 690. Thus, the
placement of the Mdewakanton clauses in the Appro-
priations Acts does not support the contention that
the Approprialio_ Acts constituted a conveyance of
trust property.

Finally, nothing in the legislative his_ry of the three
previsions at issue in this case indicates that they
were desig0ed to create a trust relatinnshlp. Instead,
the sponsors of the special provisions for the Mde-
wakantons referred to them as the intended "benefici-

m'ias of this appropriation," 18 Cong. Rec. 2977
(1888) (remarks of Rap. McDonald), and character-
ized the payment as "a gratoity to these peaceable
Indians, because they were peaceable and because
they suffered at the hands of other Indians on account
of their loyalty to the United States," 21 Cong. Rec.
7587 (remai-ks of Sen. Dawes), and "a gratuity to the
amount stated in this bill to these Indians who have

thus remained faithful to civilization and humanity in
the most trying per/od which the people of my State
were ever called upon to go through," 21 Cong. Rec.
7588 (1890) (remarks nf Sen. Dawes). The language
end context of the Appropriations Acts thus strongly
support the view that those provisions cnnstitnted
simple appropriations, and did not create a trust rela-
tionship.

Recognizing that the language and legislative history
of the Appropriatinus Acts do not provide compelling

evidence that the Acts created a frost, the lrial court
based its decision principally on the context in which
the Acts were enacted and on the contemporaneous
and subsequent treatment of the 1886 lands by the
Department nf the Interior and Congress.
62 Fed.Cl. at 541-43, We have examined all of the

legislative and administrative materials referred to by
the court and called to our attention by the parties.
While the legal issue is a complex one and untangling
the historical materials is di_cult, we concludethat
the Appropriations Acts are best interpreted as
merely appropriatingfundssubject to a statutoryuse
restriction, end not creating a trust relatinnship
through which the 1886 Mdewakuntous and their
descendants obtained beneficial ownership rights in
the 1886 lands. WNS]

FNS. Because certain terms have been used

inconsistently by different sources and at
different times, we wish to make clear at the
outset that when we use the terms "equita-
ble" or "beneficial" title or ownership with
respect to land that is held in txnst, we refer
to the 'msstbeae6eiery'a ownership nfall in-
terests in the land except for legal title. The
plaintiffs in their complaint use the term
"equitable title" for that propose, see Fifth
Amended Complaint ¶ 8, and the trial court
has used that term most of the time, aee
Wolf'chtld L 62 Fed.CI. at 534. 540. 543.

549. with some variation, see
United States, 72 Fed.Cl, 5_, 528 (2006)
("equitable interest"); Id at 532 ("beneficial
owner").

"1241 The analysis of this issue is further compli-
cated by the fact that, in the years between 1888 and
1980, Interior Department ofl]eiuls at times charac-
terized the 1886 lends as being held in trust for the
1886 Mdewakantons and their descendants. What is

important, however, is not what terms were used to
refer to the mlatinnship between the government and
the beneficiaries of the Appropriations Acts, but the
substance of what Congress did through the Appro-
priations Act and what, if any, property interest the
beneficiaries obtained in the 1886 lands as a result.

On that issue, as we shall see, the Interior Depkrt-
ment*s policy remained unchanged from the 1890s
until 1980. The Department's consistent position was
that the United States owned those lands and that the
1886 Mdewakantuns and their descendants who were
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assigned plots from the 1886 lands were limited to
tempora_ use and occupancy of those plots. For the
rezsous discussed below, we conclude that the Inte-

rior Department's position is correct-that the 1886
Mdewakantons and their descendants never obtained

vested rights in the 1886 lands. In short, nothing in
thOAppropriatians Acts or the conduct of the Interior
Department had the effect of conveying equitable
title in the 1886 lands to the 1886 Mdewakaotoos and

ultimately to their lineal descendants.

A
Tl_e trial court noted that in the 1863 statute that first
aclmowledged the con_'butioas of the loyal Mdewa-
kautous during the Sioux uprising, Congress author-
ized the conveyance of land for "each individual of
the before-named bands who exerted himself in res-

cuing the whites from the late m_sacre of said Indi-
an.s."Act of Feb. 16, 1863, 12 Stat. at 654. The 1863
statute provided that the property "shall not be
aliened or devised, except by the cen_ent of the
President of the United States, but shall be an inheri-
tance to said Indians and their heirs forever." 1,4 That

languagn clearly would have created an inheritable
beneficial interest in the recipients of any land con-
veyed under the statute. The trial court regarded the
1863 statute as relevant to the proper interpretation of
the Appropriations Acts, which were enacted 25
years later, stating that the 1888 Act was "motivated
in part by the fact that the 1863 Act was not success-
fully implemented." Wol/'child I. 62 Fed.Cl. at 542.

While Congress's motivation to assist the loyal
Mdewakantons no doubt dexivcd in part from the
failure of earfier efforts at assistance, it is clear _at
Congress did not use the 1863 statute as a model for
the Appropriations Acts. To begin with, there is a
significant difference between the language used in
the 1863 statute and the language osed in the Appro-
priations Acts. The 1863 statute referred solely to
allotments of land, while the Appropriations Acts
referred to the purchase of a wide variety of assets
within the discretion of the Secretary of the Interior.
Moreover, the first of the two 1863 statutes expressly
stated that the beneficiaries would obtain an inherit-

able interest in the allotted lands, while the Appro-
priations Acts say nothing about the nature of the
ownership interest in any of the purchased lands.
Those differences strongly suggest that Congress
intended an approach in the Appropriations Acts dif-
ferent from the approach used in the first 1863 stat-

ote.

Even more telling is that the second of the two 1863
statutes, which was enacted only two weeks after the
first and superseded it, merely authorized the Secre-
tary to assign land to those who had assisted the
white settlers during the uprising;, it did not prescn'be
any particular form of ownership interest in the prop-
erliea. Instead, it pointedly left open the nature of the
interest that the assignees would have "1242 in the
lands, stating that the lands would be "held by such
tenure as is or may be provided by law." Thus, the
failure of the 1863 Acts cannot be viewed as leading
Congress to create permanent ownership interests in
the 1886 lands along the same lines set forth in the
first 1863 statute, because the second of the two 1863
Acts left the question of ownership open to later reso-
lution. That approach, ofpostpoulng resolution of the
ownership question, is the same as the interpretation
the Interinr Department was later to accord to the
Appropriations Acts with respect to the ownership of
the 1886 lands.

The plaintiffs point to the references in two of the
Appropriations Acts (the 1889 and 1890 Acts) to the
"family" or "families" of the 1886 Mdewakantons as
suggesting that the Appropriations Acts were in.
tended to create vested ownership rights in the pur-
chased land, as was explicitly proposed in the first
1863 statute. The language of the Appropriations
Acts, however, makes clear that the references to the
Mdewakantons' families was not directed at creating
rights of inheritance in the properties purchased, but
instead was simply part of the directive to the Secre-
tary as to the scope of his discretion in spending the
appropriated funds. The 1890 statute, for example,
directed that the funds were to be spent on such items
as lands, agricultural implements, buildings, cattle,
horses, food, or clothing "as may be deemed best in
the case of each of these Indians or families thereof:"
Act of Aug. 19, 1890, ch. 807, 26 Star. at 349. That
language makes clear that the authorization for ex-
peoditares extended to cover the needs of the famifies
of the beneficiaries, not simply the needs of the bene-
ficiaries themselves. It does not speak to the nature of
the interest created in any real property purchased
with the funds.

The events immediately preceding the Appropria-
tions Acts shed light on the nature of the course Con-
gress chose in the Appropriations Acts and the tea-
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sons for its choice. In the years shortly before the
enactment of the Appropriations Acts, Congress had
author/zed the lransfer_ of land to/ndividual Indians
in two different ways. In the General Allotment Act

of 1887, ch. 119, 24 Star. 388, Congress authorized
the Interior Department to grant individual Indians
permanent interests in land, with the proviso that the
conveyances would be subject to a 25-year restriction
on alienation during which time the United States
would hold the land in trust for the recipients. At the
expiration of the trust period, the Act provided, "the
United StaIes will convey the same by patent to said
Indian, or his heirs as aforesaid, in fee, discharged of
said trust and free of all charge or incumbrance what-
soever." 24 Stat. at 389. Significantly, even though
the first of the Appropriations Acts was enacted only
a year after the General Allotment Act, and with re-
spect to the same subject matter as the first 1863 stat-
ute, the Appropriations Acts differed from those two
predecessors in that it contained no reference to the
creation of trust responsibilities or rights of inheri-
tance in the purchased land_

Also relevant to an assessment of Congress's inten-
tions as to the interests to be conveyed under the Ap-
prupriafions Acts are the immediately preceding
1884, 1885, and 1886 statutes that sought to make
provision for the loyal Mdewahantons. Those statutes
used language similar to the language used in the
Appropriations Acts, end neither Congress nor the
interior Department gave any indication that they
regarded that language as mandating the creation of a
trust relationship. In fact, the Interior Department
elected to convey the lends purchased with the 1884,
1885, and 1886 funds to the beneficiaries in fee, al-
though it promptly became clear that the fee/r_msfers
failed of their purpose "1243 when the recipients sold
or encumbered the property.

Thus, at the time of the Appropriations Acts, Con-
gress had two recent models before it for conveying
land rights to the 1886 Mdewakantons, one of which
explicitly created a trust relationship end one of
which plainly did not. In drafting the Appropriations
Acts, Congress chose the more flexible language that
did not expressly create a trust relationship. In this
context, the best reading of the Appropriations Acts
is that Congress did not elect to create a trust rela-
flouship, but instead chose language simply authoriz-
ing the expenditure of funds for a particular purpose,
with the Secretary of the Interior being given broad

Page 12

discretion to select not only which items to purchase
but also, implicitly, what type of interest to convey in
any lends that m/ght be purchased with the appropri-
ated funds.

The Interior Department recognized, of course, that
Congress intended the 1886 Mdewakentons to be the
specific beneficiaries of the Appropriations Acts. The
Secr_ary of the Interioraccordingly sought to ensure
that the funds appropriated under the Act would be
spent for the benefit of those individuals. With re-
spect to funds that were used to purchase land (as
opposed to personal property that was rapidly con-
sumed), the Secretary adopted a policy designed to
promote Congre.m's intent by assigning the land to
individuals from within the group of 1886 Mdewa-
kentons and subsequently to individuals from within
the class of the descendants of those Mdewakantons.

Contemporaneous documents make clear that the
Secretary of the Interior considered himself bound by
the terms of the statutes to reserve the usage of the
1886 lands for members of the particular beneficiaw
class (the 264 individuals determined by a contempo-
raneous Interior Department census to constitute the
1886 Mdewakantons), end that he did so by selecting
assignees from within that group. Later, in the ab-
sence of any congressional direction as to the ultl-
mate disposition of ownership interests in the lands,
the Secretary selected successor assignees from the
class of lineal descendants of those beneficiaries. In

both instances, the Secretary held the property for the
use and benefit ofindivlduals selected from a defined
class.

Nothing in the text of the Appropri_oos Acts ef-
feeted or required the conveyance to any particular
Mdewakanten of a permanent interest in the 1886
lands, such as equitable title. Nor did the Interior

Department treat the Appropriations Acts as creating
any such interest. Although the descendants of an
assignee were typically awarded assignments of
property after the death oftbe previous assignee, that
practice was not universal, end the descendents wese
not regarded as having a legal right to that successor
assignment. Indeed, to hold that each of the descen-
dants of the 1886 Mdewakantons obtained a small,
undivided ownership right in each of the properties
purchased with the Appropriations Acts funds-the
fight that the plaintiffs' theo W of this case suggests
they are entitled to--would have defeated the purpose
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of the original legislation by making it difficult, if not
impoas_le, to maintain the practice of assigning the
relatively small plots of the 1886 lands by assigning
the plots sequentially to successor assignees. The
purpose of the legislation was to provide plots large
enough for residential and agricultural purposeS, and
the assignment practice was designed to keep those
plots intact, not to continue subdividing them as the
number of descendants grew or to force their sale in
order to dis_'bute the sale proceeds among numerous
competing claimants.

"1244 The fact that the Secretary adopted a policy of
assigning plots of the 1886 lands to the descendants
of the 1886 Mdewakantons does not conflict with the

govermnenfs position that the descendants of the
1886 Mdswakentons did not hold equitable title to
the 1886 lands. To the contrary, as we discuss below,
the evidence as to the policy and practice of the lnte-
rior Department with regard to the 1886 lands over
the years demonstrates that the Department did not
regard the 1886 Mdewakantons and their descendants
as the beneficial owners of those lands.

B

In the years immediately following the Approprin-
tions Acts, the Interior Department began assigning
parcels of the 1886 lands to individual Mdewakan-
tons. As early as 1889, the Secretary of the Interior
set forth the DapartmentJs policy with respect to the
beneficiaries' rights in the assigned pmparlies. In a
letter to the Commissioner of Indian Affairs, the Sec-
retary instructed that after appropriate purchases of
land had been made and the particular qualifying
beneficiaries selected, the plots shouid be assigned
=with a form _a-tificete of occupancy." The Secretary
envisioned that the certificate would provide that the
assignee was being awarded the use of the land with
title being reserved in the United St,tea. The Secre-
tary added that a patent to the land might be issued
"with such limitations as shall be required by law, at
such time hereafter as shall be authorized by the stat-
utas."Thus, the Secretaryconcluded that the issue of
"further conveyance thereof to the Indians" would be
left "subject to such further determination as may be
authorized by law.* By that means, the Secretary
noted, "the Indians will not be able to dispose of or
incumber said lands, and title can be withheld from
those, ff any, who fail to occupy and make proper use
of the portion assigned to them." With the question of
the ultimate ownership of the lands left subject to

Page 13

later legislative action, for the time being all that was
to be conveyed to the 1886 Mdewakantons was a
temporary right of cocupancy. I'Rq6]

FN6. Based on an 1899 letter from the Act;
ing Commissioner of the Office of Indian
Affairs, which refers to the 1886 lands as
being "held in trust for [the 1886 Mdewa-
kantons]," the plaintiffs argue that the ]Lute-
rior Department recognized from the outset
that the Appropriations Acts create a trust
relationship with the 1886 Mdewakantons.
The 1899 letter, however, is entirely consis-
tent with the Secretary's earlier articulated
policy and does not support the plaintiffs'
contention that the 1886 Mdewakantons had
obtained a vested interest in the 1886 lands.

The letter does not suggest that the benefici-
aries of the Appropriations Acts enjoyed eq-
uitable ownership of the lands or any inter-
est other than the right of occupancy and
use. To the contrary, the latter stated, in ac-
cordance with the Secretary's 1889 letter,
that "the title to all the land purchased [by an
Interior Depamuent agent under the Appro-
priations Acts] is still vested in the United
States ... and that in all probability steps will
be taken at an early day looking to the al-
lotment of said lands by the Department to
such Indians as the late Agent has desig-
nated."

That remained the policy of the Interior Department
throughout the period between 1888 and 1980. Ac.-
cording to a 1904 report, most of the purchased lands
had already been assigned to individual qualifying
Mdewakantous, although the early assignments were
not documented by certificates as the Secretary had
instructed. By the early part of the twentieth century
the lands that had been purchased with the Appro-
priations Acts funds had been divided into 89 parcels
and had been assigned to selected individuals from
among the 1886 Mdewahantons.

Beginning in 1905, the Department formalized the
assignments through documents known as indian
Land Certificates. Those documents authorized each
assignee "1245 to reside on or use the land either for
his lifetime or until he abandoned the land. When a

particular assignment ended, either by the death of
the assignee or when the assignee abandoned the land
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or otherwise violated the terms of the assignment, the

Interior Department would select another assignee for
the plot in question. Frequently, the Interior Depaxt-
meat v_ould assign n plot to the child of the previons
assignee, but sometimes another descendant of the
1886 Mdewakantans would be given the assignment.
In some instances, the lands were leased to persons
other than the descandsms of the 1886 Mdewakan-

tons, in which cases the lease proceeds were kept in
an account for the 1886 Mdewakantons and their
descendants.

The Indian Land Certificates that were issued to

document the assignment of the 1886 lands stated
that the property was hold "in frost, by the Secretary
of the Interior, for the exclusive use and benefit of the
said Indian, so long as said allottee or his or her heirs
occupy and use said land." _ In the event that the
beneficiary should abandon the land, the certificates
provided that the land would be "subject to assign-
mant by the Secretary of the Interior to some other
Indian who was a resident of Minnesota May 20,
1886, or a legal descendant of such resident Indian."
The trial court concluded that the language of those
cert_eates stzpportsthe interpretation of the Appro-
printions Acts as dictating that the 1886 lands were to
be held in _'ust for the 1886 Mdewakantons and their
descendants as U'ustbeneficiaries, and that the bene-
ficim-ies were accorded equitable ownership rights in
the 1886 lands. Wolfc_ild 1, 62 Fed.Cl. at 541-42;
Wolfchildll. 68 Fed.el. at 791.

Some of the later-L_ued cerl_i_tes,
which are included in the record, omitted the
use of the term "Wast"and instead stated that
the assignee "is entitled to immediate pos-
session of the land for his or her lifetime, as

long as he or she shall occupy and use the
land," with the assignment being nonWans-
fcrable and subject to canccIlatinn if the as-
signee ceased to use and occupy the prop-
arty as his or her principal place of resi-
dence.

We do not interpret the Indian Land Certificates in
that manner. While it is true that the Indian Land Cer-
tificates used the term "Wast"and referred to the as-

sigaee "and [his or her] heirs" as being "entitled to
immediate possession of said land," the certificates
did not state that they conveyed or reflected the con-
veyance of vested interests in the assigned lands. In*

stead, they Teferred to the conveyed interest as only
the right of occupancy and use.

The interpretation of the Indian Land Certificates as
conveying only the right of temporary occupancy and
use is supported by this court's decision in _CSX.P.Lq._
Babbit_ 234 F,3d 1356 (Fed.Cir.2000). another case
dealing with the rights of the 1886 Mdewakanlon
descendants in the 1886 lands. In _ we stated
that the record "reveals that the Secretary elected to
convey only temporary use and occupancy fights to
individual Indians and used Indian Land Certificates
to effect the assignment ofthase fights." ld at 1363
Although this cocn's specific holding in Cen.___._-
that the Appropriations Acts did not result in allot-
merits of the 1886 lands under the General Allotment
Act-is not squarely dispositive of the argument made
by the plaintiffs in this case, the courfs conclusion
that the 1886 Mdewakantons obtained "only tempo-
rary use and occupancy rights" in the 1886 lands pro-
rides support for the government's position that the
Indian Land Certificates did not convey or document
the conveyance of beneficial ownership of the 1886
lands.

"1246 The district court in Cermak 1,.Norton, 322
F.Supp.2d 1009 (D.Mhu_2004). affc_ 478 P.3d 953
(8th Cir.2007], reached the same conclusion. There,
the same plaintiffs again challenged the Interior De-
partment's decision that the assignment of two plots
from the 1886 lands to their ancestor, John Cermak,
conveyed only a life interest in that property and did
not givethem fights of inheritance,withrespect to
thoselands. The court concluded that the Interior

Department's position-that the 1886 land assignees
obtained no beneficial interest in the assigned lands-
had been consistent and _mtim_ a reasonable in-

terpretation of the pertinent statutes. 722 F.Supp.2d at
1015. The Eighth Circuit affmned, noting that the
Interior Department's longstandingpolicy had been
that the Indian Land Certificates bestowed only a

temporary tenancy conditioned on personal occu-
pancy and use, "rather than an ownership interest that
the Certificate holder's heirs may inherit."8_
9__.

Finally, in administrative adjudications, the interior
Department constTued the Indian Land Certificates in
the same way. See Brewer v. AcJing Deputy J_sistant
Sect-Indian Affairs, 10 LB.IA. 110 (1982); In re
Estate of Gofas, Indian Probate No. TC 389S-81, at
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41-42 (Interior Office of Hearings and Appeals Oct
26, 1990) ("despite the ambiguous language con-
rained in the Indian Land Certificate form itsel_ the
Bureau of Indian Affairs and the Department of the
Interior have consistently interpreted this document
as granting to the certificate holder only a right ofnse
and occupancy for fife, subject to the conc_tions con-
tained therein_ The Indian Land Certificates there-
fore do not establish that the assignees who held
those certificates were trust beneficiaries who owned
a beneficial interest in the 1866 lands.

C

In addition to relying on the text of the Indian Land
C_.mlifleates,the plaintiffs point to various statements
by Interior Deparlment officials in which those offi-

cials referred to the relationship between the govern-
meet and the 1886 Mdewakantons as having the
character ofa tntst. It is true that there is some varia-

tion in the way that Interior Department officials
have chm-acterized that relationship over the years.
As we have noted, however, the label given to the
relationship is not as important as the substance of
the respective parties' rights. And as to that issue, the
Interior Department's position has been consistent:
The 1886 Mdewakantous and their descendants were
eligible for assignments conveying temporary use
and o_epanc3' rights in the ]and, but they did not
obtain vested rights that reflected beneficial owner-
ship interests in the property.

In 1915, the Interior D©partment was forced to ad-
dress the issue of the nature of the rights attendant to
the assignments ofthe 1886 lands. That issue came to
a head as s result of several inquiries concemlng
whether the assignments of _rtions of the 1886
lands gave rise to an inheritable interest in the as-
signed plots, In one case, the original assignee occu-
pied a small plot until his death. If the assignment
ware deemed a vested and inheritable interest, the
plot would be divided among his three heirs. After
some internal debate, the Interior Department con-
eluded that the assignments did not create vested in-
heritable fights, that both legal and equitable title are
in the United States, and that the Secretary of the
Interior could select a successor assignee rather than
being bound to dispose of the property in accordance
with the laws of inheritence.

The positiou taken by the Interior Department in
1915 as to the ownership status of the 1886 lands is

reflected in two "1247 memorandums signed off on
by the Assistant Secretary. The first memorandum set

forth the Department's position that the assignees of
the 1886 lands "possessed no other title than a right
of occupation of the lands involved, and, therefore,
possessed no interest in said lands which was of the
nature of an estate ofinheritence." Under the Indian

Land Certificates, according to the memorandum, the
fight conferred on the assignees was not a vested
tight, but was merely a tenancy at will that termi-
nated with the deathof the occupant.With respect to
the ownership interests in the land, the memorandum
stated the following (emphasisadded):

The Secretary of the Interior has not been author-
ized to hold these lands in Wast for the Mdewakan=

ton Sioux. These lands may not be disposed as trust
lands. They may not be sold with the approval of
the Secretary of the Interior, and beth legal and
equitable title are in the United States.

Accordingly, the memorandum concluded, the Secre-

tary was not required to split up a small assigned tract
among multiple heirs, but had discretion to assign the
tractand could, for example, assign it to the particu-
lar heir who had "improved and lived on the tract and
is willing to continue to do so."

A second memorandum issued later that year after
further internal debate set forth the Department's in-
tantinn to adhere to its policy of _assigning "the va-
cant tract in each case to the Mdewaknaton Sioux

Indian who appears to be most equitably entitled to
have the temporary use and occupancyof it." That
memorandum concleduithat the AppropriationsActs
"did not intendto sanctionany vesting of a legal in-
terestin these landsby theoccupants";rather,accord-
ing to the memorandum,Congressintended for the
land to be "disposedof in a manner which was
deemedbestby the Secretaryof the Interior, end that
he deemed it best not to disposeof any permanent
interest in these lands pending further legislation
which has not yet been enacted." In light of the fact
that many of the tracts were very small-from three to
seven acres-the memorandum observed that if the
property had to be shared with numerous heirs of the
former occupant, "it would result in much confnsioff
and hardship, and practically in an ejecUnent of the
Indian who is most equitably entitled to live on the
land, or who may be actually in possession, living
upon it as his only home, and cultivating it to his best
advantage." The memorandum noted that in many
instances heirs not already living on the property "are
amply provided for elsewhere," and many of them
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had left the area and therefore were not good candi-
dates to continue the occupancy and use of the prop-

erty.

The second memorandum, like its predecessor, re-

jected the suggestion that the assignees of land pur-
chased under the Appropriadiuns Acts obtained equi-
table title to that lead. It noted that the preferred ap-

proach of making reassignments on equitable
grounds rather than as a matter of inheritance had
been used for years and had elicited very few com-
plaints. Accordingly, the Department decided to con-
tinue reassigning the 1886 _andsfor tamporat7use

and occupancy"untilsuchtimeasedditinnallagisla-
tionisprocuredauthorizingallotmentsinseveralty
on suchlands."

In the years following the 1915 policy determination,
the Interior Department adhered to its position with
respect to the ownership interests in the 1886 leads.
For example, in 1933 when a question was raised as
to the ownership rights to two of the 1886 tracts, the
Department advised that title to the ffacts was in the
U";ted States, "assignem or their heirs possessing
only the right of occupancy and use," and that the
lands "are not ofun inheritable status." Similarly, in a
1937 decision regarding *1248 the reassignment of a
tract that was abandoned by the assignee, the De-
partment noted that the 1886 lands "were purchased
for the Indians by the United States. No _ust is cre-
ated in the deeds."

To be sure, the interior Department has consistently
recognized that in the original legislation Congress
intended for the appropriated fimds to be expended
for the benefit of the 1886 Mdewakantous. Consistent

with theprinciplethat there is a "general trust rela-
tionship between the United States and the Indian
people," ,(t4itchell. 463 U.S. 206. 225,
_03 S.Ct. 2961, 77 L.Ed.2d 580 (1983). Interior De-

partment officials often characterized the 1886 leads
as being held in trust for the 1886 Mdewakantous and
their descendants, even though the 1886 Mdewakan-
tons were not a to'be of Indians, but rather were
viewed as a group of individuals who had severed
their tn'bal relations and were in need of assistance.
The Department made clear, however, that its treat-
meat of the 1886 leads as held in trust status for the
1886 Mdewakeaton descendeats did not give those
beneficiaries any interest other then a potential right
of temporary occupancy and use of the lands+ And

Page 16

the Department recognized that the lands had been
acquired by the United States in fee with no formal
trust designation. For example, a 1970 Interior De-
partmant memor'm_:lumstated that the original legis-
hfion authorized the purchase ofinnds to be used for
the benefit of the 1886 Mdewakantom "withont trust

designation or other limitation in tide." The memo-
rendum concluded that in accordance with the origi-
nal legislative purpose the lands should remain avail-
able only for the use of "qualified Mdewakeaton
Sioux Indians." To change the status of the lands, it
added,"Congressshould be asked to permitsuch

action by affirmative legislation."

A 1974 opinion letter from the Solicitor% office at
the Interior Department sets forth the most definitive
statement of the Department's position as to the legal
status of the 1886 landsshortly before the enactment
of the 1980 statute. The opinion letter noted that the
legal title to the 1886 lends was taken by the United
States, that tenancies at will, or defeasible tenancies,
were grantedin the form of land assignmentsto.
mambers of the beneficiary class (the 1886 Mdewa-
kantons and their dascendants), and that in some in-
stances leasehold interests had been granted to non-
members of the beneficiary class, with the income
being expended for the benefit of reservation com-
munhies "in which members of the beneficiary class
reside or with which they are affiliated." The opinion
letter concluded that the lands were best viewed as

being heldby the United States in trust, with the See-
retmy "possessinga special power of appointment
among members ofa d_fmite class,"end having the
authoritytograntan interestintheformofeithera

tenancyatwillora defensibleinterestin thelend.

The opinionlettermakesclearthatitsconclusionthat
the lands were heJd in trust did not mean thatthe
1886 Mdewahantons end their descendants owned

equitable title to the 1886 lands. To the contrary, the
opinion letter stated, "[w]hea the present arrangement
was established, indications are that it was intended
as a temporary arrangement and a permanent leglsla-
dive solution was contemplated." The opinion letter
recommended that the Bureau of indian Affairs "an-
deateke to ascertain whether some legislative disposi-
tion of beneficial title to these lands consistent with
the present situation is practical and can be recom-
mended to the Congress."

The 1974 memorandum highlighted the point that
the key question regarding the rights at issue in this
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case is not whether the 1886 lands were held "in
_n_t a for the "1249 1886 Mdewakanton descendants

to whom they were assigned, but rather what rights
were conferred in the assigned lands. Plaintiffs' the-
ory is that the class consisting of the 1886 Mdewa-
kantons and their lineal descendants obtained equita-
ble title to the 1886 lands, such that each of them was

leg_l/y entided to a share of the proceeds of those
lands. The government's theory is that the 1886 Mde-
wakantons were merely the intended beneficiaries of
a congressional appropriation, and their descendents
were merely the beneficiaries of an interim Interior
Department policy designed to approximate Con-
gress's purpose in the Appropriations Acts pending
legislation settling the ownership issue. We conclude
that the latter is the better view in light of the purpose
of the Appropriations Acts and the subsequent history
pertaining to the administration oftbe 1886 lands. In
so doing, we think it significant that throughout the
period between the enactment of the Appropriations
Acts and the passage of the 1980 Act that directed
that the 1886 lands be held in trust for the three
con_munities, the Interior Deparement's consistent
position was that the lands were meant to be held in
small plots for a small number of individual Mdewa-
kantous living on or near the lands, not collectively
for the entire class of Mdewakanton descendants,
wherever they might be found.

In sum, we find no persuasive support in the history
of the Interior Departments policies with respect to
the edminisu-adon of the 1886 lands that supports the
plaintiffs' theory that the Appropriations Acts created
pertnanent beneficial rights in the descendantsof the
1886 Mdewakantons. Consistent Interior Department
practice was to assign "plots of those lands to indi-
viduals chosen Erom among the 1886 Mdewaksntons
end their descendants, but there was no suggestion in
the administrative practice that the beneficiaries ob-
tained equ/table title or any other vested rights in
those lands.

D

The plaintiffs argae that several twentieth-century
s_tes s_ov_ that Congress intende_l to create a trost
relationship with respect to the 1886 lands through
which the descendants of the 1886 Mdewakautons
obtained an undivided equitable interest in those
lands and their proceeds. We conclude that the stat-

utes on which the plaintiffs rely do not support their
position.

Page 17

The plaintiff's first point to a 1901 statute in which
Congress authorized the sale of a small parcel of the

188.6 lands in Redwood County, Minnesota, and pro-
vided for the purchase of another parcel in exchange.
The significanceof that legislation, according te the
plaintiffs, is that it required "the written consent of
the adult Indians residing in Redwood County" be-
fore the sale could be affected. See Act of Feb. 25,
1901, ch. 474, 31 star. 805, 806. Invoking general
principles of trust law-in particular the requirement
that in some circumstances the consent of the benefi-

cia_es is required to terminate a trnst-the plaintiffs
contend that the requirement of consent suggests that
the property was being held in trust for the Indians.
The plaintiffs also rely on the remarks of Senator
Pettigrew regarding the legislation, in which he stated
that the 1886 Mdewakantons were not a "band of

•Indians," but "are occupyingset.mite tractsand have
the title." 34 COn_ Rce. 2523 (1901).

The _atutory requirement to obtain consent for the
sale from the _ult Indians in Redwood County does
not demonstrate the existence of a trust. Instead, it
uppeaz,s simply to reflect congressional recognition
that the 1886 lands were intended for the use of the

1886 Mdewakantons and that it was therefore appro-
priate to afford them the right to object to any pro-
posed "1250 disposition of those lands. Indeed, the
Senate report on the bill refers to the consent re-
quhement and does not in any way suggest that it is
tied to any requirements of Irnst law. 5¢e S.Rep. No.
56-2186, at 2 (1901). As for Senator Pettigrew's
comment, his statement that the Mdewakantons "have

the title" is not supported by any analysis and is con-
Irary to the position taken by the Secretary of the
Interior contemporaneously with the enactment of the
Appropriations Acts, as noted above. Absent any
other evidence that the Mdewakantans "ha[d] the
title" tOthe 1886 lands. Senator Pettigrew's statement
simply appears to be in error.

The plaintiffs argue that subsequanZ Acts of Con-
grass provide furtbe_proof that Congress understood
that those lands were held in UmstTot the Mdewakan-
tons and their descendants. In our view, those statutes
provide no support for the plaintiffs' argument, and in
fact support the contrary inf_eoce.

In 1906, Congress authorized the sale of a small por-
tion of the 1886 lands on the condition that the pro-
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ceeds of the sale be paid to the current assignees or
that the proceeds be used for the purchase of lien
lands elsewhere. Act of Mar. 19, 1906, ch. 962, 34
StaL 78. Nothing in the text of the statute states or
suggests that either the particular assignees who oc-
cupied the property at the time or the 1886 Mdewa-
kantons end their descendants in general had an own-
ership interest in the property. The two reports ac-
companying the legislation both recited that the land
"belongs to the United States," and beth added that
the land "was at one time intended that it should be
allotted to certain Indians, but it has never been so
allotted." S.ROP. No. 59-1636, at 1 (1906); H.R.Rep.
No. 56-1576, at 1 (1906).

Unlike the 1901 statute, the 1906 statute did not re-

quire the consent of the assignees (or anyone else)
before affecting the tra_sactlon. Thus, whatever force
the plaintiff' argument about the consent require-
meat might have with respect to the 1901 statute, that
argument is not applicable to the 1906 statute. In fact,
the absence of any provision for obtaining the con-
sent of any of the 1886 Mdewakantons undennines
the plalnfi"""""_s'argument that Congress regarded the
1886 Mdewakantons as the equitable owners of the
land. Congress's decision to compensate the particu-
lar affected assignees by giving them the proceeds
from the sale or obtaining lieu lands in exchange for
the sold property thus appears to be an effort to
minimize the burden of depriving the particular as-
signees of their temporary use and occupancy oftbe
property, not an acknowledgement that the class of
1886 Mdewakuntons and their descendants held an

ownemhip interast in the land.

A statute enacted'in 1923 provides further evidence
that Congress did not regard the Appropriations Acts
as having conferred any ownership rights on the 1886
Mdewakantons and their descendants. In that statute,
Aut of Feb. 14, 1923, ch. 76,42 Stat. 1246, Congress
extended the provisions of the General Allotment Act
of 1887 to the properties purchased with the Appro-
priations Acts funds, which bad the effect of author-
izing the Secretary of the Interior to allot the proper-
ties to particular individuals from among the 1886
Mdewakantoas and their descendants. Significantly,
the legislative history of the 1923 Act indicates that
the 1886 Mdewakantons were not regarded as having
any ownership interest in the property. To the con-
Wdry, in the letter recommending enactment of the
legislation, the Acting Secretary of the Interior ex-

plained that the Appropriations Acts did not specifi-
cally indicate the manner in which Erie would be held
to the 1886 properties, and noted that the "United
States now holds the title in fee to all those lands."

H.R.Rep. No. "1251 67- 1379, at 1 (1923). The lettei"
continued, "The legal title to all the above purcha_d
lands, as herein indicated, is in the United States, the
Indians having the use and occupancy only." Id; see
also S.Rep. No. 67-129, at I (1921).

Furthermore, if the 1923 statute had been imple-
mented, the effect would have been to allot the 1886
lands to a small number of the 1886 Mdewakantous-

presumably those with assignments at the time. Such
a step would have deprived the other members of the

class of 1886 Mdewahanten descendants of any pre-
sent or future interests in the 1886 lands. Accord-

ingly, Congress°s decision in 1923 to authorize the
allotment of the 1886 lands is conkary to the plain-
tiffs' contention that they obtained vested fights in
those lands through the Appropriations Acts.

Although the 1923 statute authorized the Secretory
to make individual allotments of the 1886 lands, the
Secretary elected not to do .so. In the years following
that Act, federal Indian policy changed from favoring
individual allotments to supporting tn'bal self-
determination, a policy change that culminated in the
enactment of the indian Reorganization Act of 1934.
It was under the authority of that Act that the three
Mdewakanton communities were organized and res-
ervations granted for them. [FNS1

FNS. The plaintiffs have called our altantion
to the Supreme Courts recent decision in
Carcieri v. Sol.or, -- U.S. -.---i 129 S.Ct,
1058. 172 L.Ed.2d 791 (2009), which in-
volved the construction of a provision of the
1934 Act. They contend that Carcieri sup-
ports their argument that the Appropriations
Acts created a m2st for the 1886 Mdewakan-

tons and their descendants. We do not regard
as in any way relevant to that issue.

The effect of that change in policy was manifested in
a 1944 statute that authorized the Department of the
Interior to purchase two small tracts of the 1886 lands
for a Wildlife Refuge. The 1944 statute, Act of)une
13, 1944, ch. 243, 58 Stat. 274, stated that the subject
properties, which had been acquired pursuant to the
Appropriations Acts fur Indian use, were "no longer
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used by Indians." It then provided that as part of the
Wausaction, a total of $1,261.20 would be made
available for transfer on the books of the Treasury
Department "to the credit of the Medawakanton and
Wahpakoota Bands of Sioux Indians" and that the
payment "shall operate as a full complete, and per-
feet extinguishment of all their right, rifle, end inter-
est in and to the lands above described:" ld

The plaintiffs argue that the payment and the refer-
ence to the "right, ritle, and interest" in the two tracts
of the 1886 lands indicates that Congress recognized
an equitable interest in the 1886 lands. The problem
with that argument is that the payment was made to a
tribe, not to a group of Individuals, and in particular
not to the lineal descendants of the 1886 Mdewakan-

tons. Thus, the 1944 statute demonstrates that Con-
gress appreciated that the 1886 lands were purchased
for the general purpose of benefiting the 1886 Mde-
wakantons, and that it was appropriate that some
compensation be paid for the disposition of that
property. But it is contrary to the conclusion that any
particudax individuals bad obtained vested rights in

that property as to which consent or compensation
was legally required before the property was sold.

The most significant twentieth-century legislatiw
action bearing on the status of the 1886 lands is, of
come, the 1980 statute that tmminated the assign-
meat system and placed the 1886 lands in trust for
the three communities. That statute and its legislative
history make clear that Congress did not regard the
Appropriations Acts as having conferred equitable
title in "1252 the 1886 lands on the 1886 Mdewakan-
tons and their descendants

The committee reports on the 1980 legislation rec-
ognized that the 1886 lands were held by the United
States for the use of the 1886 Mdewakantous and

their descendants. See S.Rep. No. 96-1047, at 1-2
(1980); H.ILRep. No. 96- 1409, at 2 (1980). But the
reports did not suggest that the 1886 Mdewakeatons,
either individually or collectively, held beneficial title
to the 1886 lands. To the contraw, as the Senate re-
port noted, the lands were owned by the United
States pursuant to an "unusual" arrangement under
which the land was made available for assignment to
eligible beneficiaries of the three Appropriatinns
Acts. S.Rep. No. 96-1047, at 2. Because that ar-
rangement did not give vested righis to the land to
any of the descendants of the 1886 Mdewakantoas,
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Congress was flee to alter the ownership status of the
land to create trusts for the three communities, fFH9]
See N. Cheyenne 7kibe v. Hollowbreast. 425 U.S,

649. 656. 96 S.Ct. 17_3, 48 L.Ed.2d 274 (1976):
UnitedStotes v. Jim. 409 U.S. 80. 82. 93 S.CL 261,
34 L.Ed.2d 282 (1972): LeBeau v. United States, 474

F,_3d1334. 1342-43 (Fed.Cir.2007}.

FNg. The sponsor of the 1980 Act in the
House, Pep. Richard Nolan, explained that
under the Appropriations Acts, the 1886
lands were "held by the United States for
exclusive use by descendants of the May 20,
1886, Mdewakanton Sioux," unlike the res-
ervation land, which "belonged to all Mde-
wakanton residing on each reservation, ac-
cording to membership requirements stipu-
lated by the tribe." 126 Cong. Rec. 8897
(Apr. 23, 1980) (remarks of Rep. Nolan).
The 1980 Act, he explained, "will put [the
1886 lan&] on an equal status with [reserva-
tion] land," and the "change in the legal
sten_ of the 1886 Mdewaganton land will

place all Mdewakanton lands on an equal
basis." Id

R was clear to those who proposed the 1980 legisla-
tion that despite the overlap among the dcacendeats
of the 1886 Mdewakantons and the membership of
the three communities, some of the 1886 Mdewakan-
ton descendants would cease to be beneficiaries an-
der the new statute. An Interior Department memo-
randiun describing the effect of the proposed transfer
of the 1886 lands to be held in Intst for the three

communities specifically acknowledged that, beeause
of the lack of complete overlap between the member-
ship of the communities and the descendants of the
1886 Mdewakantoo, some Individuals could lose the
opportunity for occupancy and use of those properties
under the proposed legislation. The memorandum
stated:

{T]bere are, potentially, a number of Indian people
who are eligible descendants entitled to me rights
in this property but who are not members of any of
the three Indian communities and would, therefore,
not acquire any rights (they may in fact lose rights)
by the proposed change in the title to this property.
There is no provision in the Bill to protect any such
property rights there may be.

That acknowledgement makes clear that the Interior
Department understood that the rights oftbe Mdewn-
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kanton descendants were limited to eligibility for use
and occupancy of the 1886 lands, not equitable own-
ership._ In fact, the "savings clause" that pre-
served occupancy rights for all those then holding
assignments to portions of the 1886 lands was added
to the bill, perhaps in an effort to mitigate the effect
"1253 of the new statute on those who were not
members of the communities and would otherwise

lose their currant right of occupancy of the 1886
lands.

FNI0. The plainfi""'_sargue that the quoted
statement was in a document relating to a
bill introduced in an earlier Congress. The
earlier bill and the Act ultimately passed in
1980, however, were nearly identical The
process of obtaining the 1980 legislatinn
was an ongoing one that simply spanned
more than one Congress. The document is

therefore properly viewed as part of the leg-
islative history of the 1980 Act.

From our survey of the various stumtes enacted in
the aftermath of the Appropriations Acts, we see no
evidence that Congress interpreted the Appropria-
liOnS Acts as creating a trust relationship with the
1886 bldewakanton._. Nor do we see any indication
that Congress wished, in the subsequent legislation,
to convert the relationship between the government
and the 1886 Mdewakanton descendants into a trust

relationship in which the descendants would be
treated as beneficial owners of the 1886 lands.

E

In addition to invoking subsequent legislation and
administrative practice, the plaintiffs seek support for
their position in several court decisions and in posi-
tions taken by government lawyers in previous cases
involving the 1886 lands. None of these arguments is
persuasive.

First, the plaintiffs and the Lower Sioux Indian
Community rely heavily on the Court of Claims' de-
cision in Duncan v, United States, 229 Ct.CI. 120)
667 F.2d 36 (1981). That case involved a series of
statutes that authorized the purchase of land for cer-
tain Indians in California. The first of those stumtes

authorized the Secretely of the Interior to purchase
land_ and water rights for the use of the designated
Indians, to construct suitable irrigation facifities on
those lands, and to "fence, survey and mark the

boundaries ofanch Indian Rescrvutinns." Act of Yane

21, 1906, Pub.L. No. 258, ch. 3504, 34 Star. 325, 333
(1906). Subsequent statutes renewed the authoriza-
tion in similar terms, and suitable property was pur-
chased with the appropriated funds. In 1958, Con:
grass enacted a statute that provided that the trust
relationship with respect to the lands would be termi-
anted ander certain conditions and the land turned

over to individual Indians. See Pub.L. No. 85-671, 72
Stat. 619 (1958). The Indians later filed an action for
breach of trust, contending that the government had
not satisfied the statutory requirements for termina-
tion of the trust. The Court of Claims ruled that the
California lands were held in _ for the Indians end

that the government was liable for breach of trust
became of its unauthorized, premature termination of
the trust

The plaintiffs contend that the land purchases in this
case and the purchase at issue in the Duncan case are
very similar, and that the purchases in this case there-
fore must be treated as creating the same kind of trust
relationship flint was found to exist While
there are some similarities between the two cases,
there are important differences that make the Duucan
case distinguishable. First, the initial statutes in
Dunca_n. expre_ly authorized the Secretary to pro-
cure land for the creation of "Reservations" for the

Indians, a term that is typically associated with the
creation of a trust relationship between the govern.
meat and the tribe or community of Indians for which
the reservation is created. See Cohen's Handbook of
Federal Indian Law §§ 3.0412][c], at 191;
15.0413][b], at 982; see alao lq, t'Oiut¢ Nation v.
United States, 8 CLCt. 470. 485 (1985_. Second, as
the Duncan court pointed out, the "contemporaneous
and continuing interpretation_ of the authorizing stat-
utes by the Interior Department was that those stat-
utes created a trust relationship. In fact, the parties'
agreed statement of facts contained a stipulation that
from the time of the creation of the reservation until

its termination, "the Secretary of the Interior recog-
nized a federal Crustrelationship with the Robinson or
East Lake Band, as a distinct Indian tribe or band of
Indians." 66I F.2d at 41 n. 7- *I254 Third, in the
1958 statute that authorized the termination of the

reservation, Congress clearly stated its understanding
and intention that the reservation lands in question
had been and would continue to be held in trust until

final termination. See l'ub.L. No. 85-671, § 9, 72
Star. at 621 (providing for certain benefits to b9 con-
feted "_]rior to the termination of the Federal trust
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relationship in accordance with the provisions of this
Act").

None of those factors is present here. The Appro-
priatious Acts did not create a reservation for the
1886 Mdewakantous; there was no consistent and
longstanding position by the Interior Department that
the Appml_/afions Acts created a trust giving the
descendants of the 1886 Mdewakantons vested fights
in the 1886 lands; and the 1980 statute that termi-

nated the relationship created by the Appropriations
Acts not only did not refer to that relationship as a
Wast relationsh/p, but created an eathely different,
and inconsistent, trust relationship with the three
Mdewakanton con]munities. Dunctm therefore does
not control this case.

The rely on a 1922 decision by the
Court"of Claims, Medawakamon and Wahpakoota
Bands of Siowc Indians v. United Statf& 57 c_,CI,
357 0922L That case arose after Congress enacted a
statute in 1917 directing that the Sioux be awarded a
back payment for the annuities that had been revoked
by the 1863 legislation Act of Mar. 4, 1917, ch. 181,
39 star. 1195. The 1917 statute directed that the
amount of the back payment be reduced by any
amounts that had been paid to the tribe and _'bal
members for their support in the interim. Among the
sat.-offpayments were the payments made pursuant to
the Appropriations Acts. Nothing in that legislation
or the court'sjudgment indicates that the monies were
paid as part of a mist;, they were simply funds that
were previously pzid to the tr_e and to former in'be
members and, as such, fell within the scope of what
Congress had directed to he set off from the overall
jud_ent in that litigation.

Finally, the plaintiffs argue that the goverameat is
estopped from denying that the Appropriations Acts
created a trust relationship with the ! 886 Mdewakaw
tons and their descendants becaase govemmeat attor-
neys have acknowledged the existence of such a m_st
in earlier litigation. We have examined the statements
relied on by the plaintiffs and do not find anything
said by the govenunant attorneys in the referenced
cases that would support the plaintiffs' claims in this
one. In one instance, the government noted that the
Indian Land Certificates documenting the assign-
merits held by particular descendants of the 1886
Mdewahantens referred to the assigned land as "held
in trust." Government counsel then stated that the

1980 legislation "changed the status of property rep-
resented by Indian Land Certificates" by transferring
"property that the United States had held in trust for
individual Mdewakanton Sioux, to the Sioux Com-
munity." In other instances,again referring to the
Indian Land Certificates, government counselstated
the assigned lands were held in trust for individual
Mdewakanton Sioux. That characterization of the
property relationship reflected by each assignment is
consistent with the way the Interior Department fre-
quently characterized the assignments, but it falls far
short of endorsing the that the
United States held the 1886 lands intrust for the class
of the 1886 Mdewakanton descendants and that the
trust relationship rendered the members of that class
equitable owners of those lands.

In another instance cited by the plaintiffs, a govern-
meat attorney stated that the 1980 law "said we're not
changing anybody's existing rights.= In context, it is
"1255 clear that the attorney's statement refe_ed to
the effect of the savings clause of the 1980 Act in
preserving the fights of existing assignees, not to the
overall effect of the Act in giving beneficial title to
the three communities.

In sum, we conclude that, as of the time of the 1980
Act, all indications were that neither Congress nor the
Department of the Interior had conveyed any vested
ownership fights in the 1886 lands, legal or equitable,
to anyone. Instead, those lands were being held by
the Department of the Interior for use by the 1886
Mdewakantons and their descendants pending an
ultimate legislative determination as to how the own-
crship interests in the lands should be allocated. That

determination came in 1980, when Congress pro=.
aided that legal title in the lands would be held by the
United States, which would hold the lands in trust for
the three communities. For that reason, we conclude
that the answer to the first of the certified questions
in this case-whether the Appropriations Acts created
a Inist for the benefit of the 1886 Mdewakantons and
their descendants--is no.

m
The second certified question asks whether the 1980

Act terminated say trust created by the Apprepr/a-
tious Acts.

Congresa'spurposein the 1980 statutewas to alter
the ownershipstatusof the 1886 lands. What Con-
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g_s plainly sought to achieve was to have the
United States' interest in the lands converted into a

trust for the three communities, whereby the United
States would hold legal title to the lands and each of
the three communities would hold equitable title to
flee portions of the 1886 lands allocated to it. The
operative language of the statute makes that purpose
plain. It states, in pertinent part, as follows:

That all right, tide, and interest of the United S1atas
in [the 1886 lands] which were acquired and are
now held by the United States for the use or benefit
of certain Mdewakanton Sioux indians [under the
Appropriations Acts] are hereby declared to hereaf-
ter be held by the United States-
(l) with respect to the some 258.25 acres of such
lands ioc.at_ within Sco_ County, Minnesota, in
trust for the Shakopec Mdewakanton Sioux Com-
munity of Minnesota;
(2) with respect to the some 572.5 acres of such
lands located within Redwood County, Minnesota,
in trust for the Lower Sioux Indian Community of
Minnesota; and
(3) with re.qpe.et to the _ome 120 acres of such
lands locatui in Goodhue County, M'umesota, in
trust for the prairie Island Indian Community of
Minnesota.

• ? * , .

... The lands so transferred are hereby declared to

be a part of the reservatious of the respective In-
dian communities for which they are held in trust
by the United States.

94 StaL at 3262.

The trial court construed that statute as creating a
trust in favor of the three communitiesand in turn

_ _ comm_ti_s *,utxuld ',he 1886
lands in must for the 1886 Mde aka tuns. The court
further held that as of the time of the 1980 Act, the
United States held only legal title to the 1886 lands,
and the descendants of the 1886 Mdewakantans held

equitable fide. Therefore, the court concluded, when
the 1980 Act Uunsferred all the United States' fight,
tide, end interest in the land, it Wansfen_l only legal
title to the lands, and the descendants of the 1886
Mdewakantous continued to hold equitable title.
Wolfchild I. 62 Fed.Cl. at 543. The plaintiffs*1256
agree with that construction of the statute and cow
tend that they all share beneficial ownership of the
1980 lands in the form of an undivided equitable in.
terest in thedisputed property.
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The main problem with the plaintiffs' theory is that if
their interpretation of the 1980 Act is correct, it is
hard to understand what the 1980 Act accomplished.
At the time the 1980 Act was enacted, the United
States already held legal title to the 1886 lands. Ac-
cording to the . enjoyed beneficial
ownership ofthe-1886 lands both before and after the
1980 Act, so the Act did not affect their interests in

the 1886 lands. Moreover, in the plaintiffs' view the
Act did not give the three Mdewahantun communities
equitable title to those lands or, so far as we can dis-
corn, any other interest in the property. The plaintiffs
suggest that although the Act declared that the United
Stat_ would henceforth held the 1886 lands in mist

for the three communities, the intended effect of the
Act was to require the communities in tom to hold
that property in trust for the descendants of the 1886
Mdewakantons, who would therefore hold equitable
title to those lands, As a result, the communities, al-

though explicitly designated in the Act as trust bene-
ficiaries, would instead become uustees with regard
to the property, even though they held no legal or
equitable interest in that property.

The plaintiffs argue that their construction would not
reader the 1980 Act meaningless, because the 1980
Act rendered the lands subject to the communities'
polifieal jurisdiction and eligible for encumbrance
with long-term leases. But the plaintiffs do not ex-
plain what practical impact it would have on the
communities for the lands to be "subject to the com-
munities' political jurisdiction" if legal title remained
in the United States and equitable title remained in
the 1886 Mdewakunton descendants. Moreover, as
was explained in contemporaneous Interior Depart-
meat 6_r,.umva_, the a,_ail_ili_ of ",he lan_ for leas-
ing under pertinent regulations depended on the lands
being Iribally owned. The Interior Department re-
garded the current status of the lands as barring such
lea.sing. The plaintiffs have not shown how, under
their construction of the 1980 Act, the pre-1980 "un-
usual ownership status of the land," which interfered
with issuing long-term leases, see S.Kep. No. 96-
1047, at 6; H.1Lgep. No. 96-1409, at 6, would
change in a fundamental way that would affect the
eligibility of the land for leasing. [FNI l]

FNII. The plaintiffs suggest in passing that
the status of the landsas "reservation" lands

under the 1980 Act could "possibly" qualify
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those lands for leasing under the pertinent
regulations. Yet it is the 1980 Act's refer-
once to the conversion of the lands to "res-
arvation" status that is most problematic for
the plaintiffs' theory that the 1980 Act left
their interests in the 1886 lands unaffected.

The trial court recognized the awkwardeess of the
plaintiffs' construction of the 1980 Act, noting that
under that construction the Act appeared "to create a
trust on a U'ast."The court, however, concluded that
the task of sorllng out the precise interests of the par-
ties following the 1980 Act "must be remitted to ex-
ploration in future proceedings." •
Fnd.Cl. at 544 n. 13. [FNI2"I The problem arose,
"12,57 aex,ording to the court, because the 1980 Act
"is so poorly draftedthat it is difficult to make sense
of its provisions."/,4 To the contrary, we conclude
that the Act is difficult to understand only if it is
viewed in the way the plaintiffs view it-as intended
to preserve equitable title to the disputed lands in the
1886 Mdewak.anten descendants. If the Act i_ viewed
as creating a _ in which legal rifle is held by the
United States and beneficial title is held by the three
communities, the wording of the Act achieves that
purpose clearly and simply.

FNI2. In a later opinion, the court character-
ized the 1980 Act as having "created an
overlay on the earlier trust" and that the
guvemmenfs post-1980 transfer of lands,
monies, and other property to the communi-
ties made those communities "agents of the
federal government in adm_isterlng the
trust on behalf of the Wast beneficiaries."
Wolf'child v, United States, 72 l_ed.Cl. 511,
528-29 (2006). While Congress could cer-
tainly devise such an arrangement, we see
nothing in the 1980 Act that establishes it,
and assigning the communities the role of
fiduciary agents is at odds with the statutory
language that designates them as trust bene-
ficiaries.

Nothing in the very straightforward language of the
sta_te (and nothing in any of the legislative history)
suggests Bat Congress intended to createa "truston a
trust" or any other elaborate structure in which the
three communities would assume some undefined

role between the continuing holder of legal title (the
United States) end what the plaintiffs see es the con-
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tinning holders of equitable title (the 1886 Mdewa-
kantou descendants). Under the plaintiffs' construc-
tion of the statute,the three communitieswould be
designated as tru_ beneficiaries, but would hold no
beneficial interest as a result of the trust. Instead,

according to the trial court, the three communities
"have assumed a fiduciary role as agents of the
United States ... in administering the trust on behalf
of the trustbeneficiaries." Wolfekild v. United States,
72 _ed,CI. 51L 529 (2006't. Yet the sta_tory charac-
terizafion of the land as being held "for the benefit
of* the three communitiea is not consistent with the

fights and obfigations of the communities under the
plaintiffs' theory or the court's construction. In addi-
tion, under the plaintiffs' theory the expressed pur-
poses of the 1980 Act would not be sewed, as the
problem of the two classes of property and the two
classes of Mdewakantons would persist, even though
eliminating those two classes of property and holders
of property rights was a principal objective of the
statute.

A further problem with the _rial court's interpretation
of the 1980 Act is that it is in tension with the provi-
sion in the Act that declares the transferred 1886
lands to be "partof the reservations of the respective
Indian communities." 94 Stat. at 3262. As previously
noted, the term "reservation" typically denotes prop-
erty for which legal tide is in the United Statesand
equitabletitle is in thetribe. Lands thatthe Secretary
adds to existing reservations are designated by statute
as reserved "for the exclusive use of Indians entitled

to enrollment or by tribal membership to residenceat
such reservations."25 U.S,C. 6 467. In light of that
stetatoD' provision dedicating new reservation lands
to the use oftr_al members only, it would be anoma-
loas to construe the 1980 Act, which made the 1886
lands part of the three communities'reservations, to
mean that those lands would be held in bust for the
class of 1886 Mdewakanton descendants, many of
whom were not enrolled or eligible for enrollment in
any of the three communities.

[3][4]l_ For the foregoing reasons, even if we con-
sm_ed the Appropriations Acts as creating a trust
relationship by lmpfication or by operation of law, we
would hold thatthe 1980 Act terminatedthat h'nst. If

the AppropriationsActs created a trust for a class
consistingof the 1886 Mdewakantoas and their de-
scendants, the relationship between the government
and the beneficiary class would be akin to the rein-
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tionshlp between the government and individual
members of a re'be with respect to reservation lands.
And as to that relationship, the Supreme Court has
held that Congress can freely alter the terms of any
provision relating to the distribution of Indian lends
at any point prior to the time those interests are allot-
ted or individuals otherwise obtain vested fights in

the property. See "1258 United States v. Jim, 409
U,S, 80, 82- 93 S.CL 261_ 34 L.Ed.2d 282 (1972)
(Congress may alter the dislribation scheme of an
earli_statute that created a trust relationship with a
tribe); $:zemore _. BradlJ, 235 U.S. 441. 449. 35 S.Ct.
D5, 59 L.Ed. 308 (1914): Gritts v, Fisher. 224 U.S.
640, 648, 32 S.CL 580, 56 L.Ed. 928 (1912). Con-
gresa's decision to give the three Mdewakanton
communities beneficial ownership rights in the 1886
lands, rather than continuing to hold those lands for
the use and benefit of the 1886 Mdewakanton de-
scendants, would therefore be within Congross's

power over such property, even ff that action were
taken over the objection of the original beneficiaries.
Because a change in the identity of the beneficiaries
does not constitute a taking of property from indi-
_;idunlS who had an exp_lation of benefit but no
vested rights in the property, there is no force to the
plaintiffs' argument that if Congress had intended to
confer beneficial title to the 1886 lands on the three

communities, it would have provided compensation
to the 1886 Mdewakauton descendants under the
takings clause of the Fifth Amendment.

The trial court made two points in support of its con-
clusion that the 1980 Act did not terminate the trust

created by the Appropriations Acts, but we do not
find either nf those points persuasive.

First, the court noted that the 1980 Act did not con-
taln express language terminating a trust. Because the
Appropriations Acts contained no express language
creating a trust, however, it is not surprising that the
1980 Act contained no express language of _mina-
llon Even ffthc Appropriations Acts are regarded as
having imposed sufficiently specific dudes on the
Seeretmy of the Interior to give rise to n trust rela-
lio_hip with the 1886 Mdewakanteas, a trust was, at
most, created only by operation of law. Under those
circumstance_ Cungress's failure to include express
language of trust termination cannot be regarded as
indicative of an intention not to alter the previous
legal relationship among the parties. IFNI3]
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FNI3. A similar point applies to the trial
courfs conclusion that construing the 1980
Act to transfer the 1886 lands in trust to the

three communities constitutes an impfied re-
pealofthe Appropriations Acts,and that the
government's construction of the 1980 Act is
therefore suspect in light of the doctrine that
implied repeals am disfavored. See
Wolfcbildl 62 Fed.C1. at 543-44. We do not.
agree that the 1980 Act, as construed by the
government, would effect a repeal of the
Appropriations Acts, impfied or otherwise.
The 1980 Act simply provides for the long-
term disposition of the property purchased
pursuant to the Appropriations Acts, an is-
sue left unresolved by Congress both in
those Acts and during the ensuing 90 years.

Second, the court found significance in the savings
clause of the 1980 Act, which stated that nothing in
the Act shall "alter, or reqnlrethe alteration, of any
tights under any contre_t, lease, or assignment en-
tered into or bsued prior to enactment." Those provi-
sions, according to the court, indicated that the 1980
Act did not terminate the pre-existing trust In fact,
however, those provisions merely dem*onstrate that
Congress did not intend for the new statute to under-
mine any currant interests represented by existing
assignments or contracts. See Brewer v. Acing Dep-
uty Assixtant ,_c_-Indian Affairs, 10 LB.I.A. I10,
I20 0982) (acknowledging that e._ignees have a
property interest protected by the savings clause).

Thus, assignees under existing Indian Land Certifi-
cates were allowed to remain in occupancy, but no
further certificates were to be issued to successor

assignees after the death of the assignees or other
termination of the current assignments. Likewise, the
1980 Act did not terminate any rights associated with
current leases on portions of the 1886 lands. But that
"1259 does not demonstrate that the 1980 Act made
no change that affected the interests of those who
might have expected land assignments or other bane-
fits in the future.

In fact, the presence of the savings clause in the
1980 Act provides affirmative evidence in favor of
the government's interpretation of that statute. If the
1980 Act had no effect on the equitable rights of the
1886 Mdewakantoas in the 1886 lands, as the plain-
tiffs contend, there would have been no need for a
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savings clause to preserve the interests oftbe current
assignment holders from the adverse effects of the
1980 legislation. The fact that the savings clause was
regarded as necessary to protect the current assignees
is a clear indication that the drafters viewed the Act
as otheswise terminating any equitable interests of the
1886 Mdewakantons in those lands.

Significantly, the Department of the Interior, which
had drafted the 1980 Act, made clear shortly after the
date of enactment that it construed the Act as creating
a trust in favor of the three communities and not

granting or preserving beneficial owne_hip rights in
the 1886 Mdewakenton descendants. A letter sent to
the Lower Sioux Community Council by the Interior

Department's Area Director within days of the en-
actment of the 1980 Act expressed the Department's
position that the ACt "gives in,diction to ench
Con:tlnuulty Council on the same basis as other _-
bally.-owned land," and that, as a result, "the income
derived from these lands in the future will be utilized
as other income from U'_al land."

Similarly, in administrative proceedings following
the 1980 Act, the Department made clear that, with
the exception of those persons affected by the savings
clause, it interpreted the 1980 Act as terminating any
interest of the 1886 Mdewakanton descendants in the
1886 lands and instead created a trust relationship
with the three communities. See Gitchel v. M'mneapo-
lis Area Dir., Bureau of Indian Affairs° 28 I.B.I.A.
46, 48 (1995) C[T]here is simply no question as to
the intent of Congress in 1980 to convey the benefi-
cial title to these lands to the Communi¢ies].");
Brewer, l0 LB.I.A. at 118-19 C'[t]he Department's
position concerning these lands has ... consistently
been that they were not made available by Congress
for allotment, were never allotted, and were therefore
avail_ble in 1980 to become ha'hallands held by the
Department in trust. Congress approved this position
when it adopted the 1980 Act."); In re Estate of Go-
fas, Iodian Probate No. TC 389S-81, at 34 (Interior
Office of Hearings end Appeals Oct. 29, 1990) (1980
Act declared title to Scott County lends to be vested
in the United States "in trust for the Shakopen Mde-
wakaaton Sioux community").

The view of the agency as to the proper construction
of the statute is particularly pertinent in a case such
as this one, in which the agency drafted the legisla-
tion in question, was deepty involved in its enact-

merit, end attached the pertinent construction to the
statute roughly contemporaneously with its passage.
See Lindnhl 1,. Off_ce of Pets. Mfmt.. 470 U.S. 768.

788. 105 S.Ct. 1620. 84 L.F.A.2d 674 f1985); Sea&
Exeh Comm'n v, Sloa_ 436 U.S. 103. 120. 98 S,Ct,.
1702, 56 L.Ed.2d 148 (1978'_; Zuber v. Allen. 396
U.S. J68. 192. 90 S.Ct. 314, 24 L.Ed.2d 345 (I_P6_P).
The proper coaslractien of the 1980 Act is thus con-
finned by the clear interpretation of that statute
within the agency that proposed, drafted, and sup-
ported the legislation. I_'NI41

_._ The parties devote some attention to
the question whether it was lawful for the
Interior Department, following the 1980
Act, to lraasfer to the three communities ap-
proximately $60,000 in funds that had been
collected an proceeds from the sale, use, or
leasing of certain of the 1886 lands, given
that the 1980 Act was silent as to the dispo-
sition of those funds. See •
Fed.CL at 549-50. That issue does not affect
our analysis of the two certified questions,
however, and we leave that issue to be ad-
dressed, to the extent necessary, in further
proceedings before the trial court.
The parties also engage in a debate ovex
whether the trial court ruled that Congress's
enactment of the 1980 Act itself constituted
a breach of trust. The suggestion that the
court so ruled is based on n passing state-
ment in a later opinioninwhich the court
remarked that the "United States breached
the uast engendered by the Appropriations
Acts through the passage of the 1980 Act
and other actions taken therenfler."
Wolfchild v. United States. 78 Fe&CI. 472,
475 _200_. The plaintiffs contend that the
court's remark should not be understood as

suggesting that the legislation itself consti-
tuted a breach oftrast, but "is a reference to
the passing of time prior to the 1980 Act and
not to 'the passage' of the 1980 Act." What-
ever may be the proper rending of that
statement by the trial court, it was not part of
the court's main opinion on this issue, and in
any event it is clear that an Act of Cungrass
cannot constitute a breach of trust for which
relief can be obtained from the Cotut of
Federal Claims.See Menominee _'Ibe of [_-
dians v, [lnited States, 22_ Ct.CI. 506, 607
F.2d 1335. 1339. 1_,-45 (1979Y
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• 1260 For these reasons, we conclude that the an-
swer to the second of the certified questions in this
case-whether Congress, through the enactment of the
1980 Act, terminated any Irust created by the Appro-
priatlons Acts-is yes.

In fight of our disposition of the two certified ques-
tions, we reverse and remand for further proceedings
in the trial cou_rt.

Each party shall bear its own costs for this appeal.

REVEP_ED and _ED.

559 F.3d 1228

END OF DOCUMEHT
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