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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF IOWA 

CEDAR RAPIDS DIVISION 

 
 
 

ATTORNEY’S PROCESS AND 

INVESTIGATION SERVICES, INC., 

 

Plaintiff, 

 

vs. 

 

SAC & FOX TRIBE OF THE MISSISSIPPI 

IN IOWA, 

 

Defendant. 

 

 
 

Case No. C05-0168LRR 

 

 

 

TRIBE’S REPLY BRIEF IN SUPPORT 

OF ITS MOTION TO DISMISS 
 

 

INTRODUCTION 

 It is the rare case in which so much is made of so little; and so little is made of that which 

is indeed consequential.  Yet, in its Memorandum of Authority in Support of API’s Resistance to 

the Tribe’s Motion to Dismiss, API ignores the inescapable consequences of this Court’s prior 

rulings in this case; diminishes to insignificance the importance of federal law governing issues 

of tribal sovereignty, sovereign immunity and tribal court jurisdiction; and treats requirements of 

pleading necessary to invoke the limited jurisdiction of the federal courts as invisible.  On the 

other hand, it elevates BIA recognition of the Tribal Council chaired by Alex Walker to a 

position of supreme importance, making that single fact the linchpin of its argument that the Sac 

and Fox Tribe of the Mississippi in Iowa (the “Tribe”) has waived its immunity, concluding that 

the waiver is dispositive of the Tribe’s Motion to Dismiss.  Plaintiff’s conclusion that this Court 

has jurisdiction rests on several false premises, reflecting a fundamental misunderstanding of 

federal Indian law and the limited jurisdiction of the federal courts. 
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 First, the Tribe’s sovereignty is inherent; it is not federally conferred as Plaintiff argues.
1
  

Second, while the common law doctrine of sovereign immunity has been articulated by federal 

courts, and is therefore a creature of federal law, tribal sovereign immunity it is not conferred by 

the federal government, as API concludes; instead it springs from the retained inherent sovereign 

powers of the Tribe.  Third, sovereign immunity is not limited to contract claims, as Plaintiff 

implies; it extends to all suits against a tribe.  Fourth, even where a tribe has not waived its 

immunity, prospective equitable relief can be granted against tribal officials who have exceeded 

the scope of their legal authority, but only where properly pled; Plaintiff failed to name any 

official who exceeded the scope of their authority – it named only the Tribe.  Plaintiff’s 

arguments against dismissing this suit are as faulty as its false assumptions about the nature of 

tribal sovereignty and sovereign immunity, and must therefore fail.  The Tribe has not waived its 

immunity from this suit, API has not pled a basis for invoking federal court jurisdiction, and this 

suit must therefore be dismissed. 

I. THE TRIBE HAS NOT WAIVED IMMUNITY TO THIS FEDERAL COURT SUIT.  

 In its Memorandum in Support of Motion to Dismiss, the Tribe presented an extensive 

recitation of federal precedent, including multiple cases relied on by this Court in its prior 

opinions in suits regarding the Tribe’s leadership dispute, irrefutably establishing that the Tribe 

has sovereign immunity from suit and that, unless Congress or the Tribe has expressly and 

unequivocally waived the Tribe’s immunity, its immunity extends to API’s claims here.  The 

Tribe also irrefutably established that, unless waived, its immunity precludes an exercise of 

jurisdiction by this Court.  The Tribe also recited federal law establishing that tribal sovereign 

immunity can be waived in a contract, but only if that contract was executed by a tribal official 

with authority to bind the Tribe.   

                                                 
1
 API’s Memorandum of Authority, at p. 4. 
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 API initiated this suit in 2005, asking this Court to declare it had a valid contract with the 

Tribe.  This Court, declined to do so, and instead held that the validity of the contract API still 

asserts waives the Tribe’s immunity “. . . turns on whether Walker was authorized to enter into 

contracts on behalf of the Tribe.”  API v. Sac & Fox Tribe of Miss. In Iowa, 401 F. Supp. 2d 

952, 961 (N.D. Iowa 2005).  This Court acknowledged that it lacked jurisdiction to decide that 

question, recognizing only the Tribal Court had such jurisdiction.  The Tribal Court has 

exercised its exclusive jurisdiction, and determined that Walker was without any authority to 

bind the Tribe in a contract with API.   

 Yet, incredibly, API asks this Court to decide that very question once more, only this 

time seeks to do so by presenting several convoluted, illogical arguments, without citation to any 

authority in support.  The lack of support for its arguments is not surprising, for those arguments 

are directly contrary to the extensive precedent the Tribe presented and discussed in its 

Memorandum in Support of Motion to Dismiss, governing the outcome here, and which API was 

wholly unable to distinguish or attack directly. 

 API’s primary argument that the Tribe has waived immunity is based upon its claim that 

this Court is not bound by the Tribal Court determination because, API alleges, the Tribal Court 

lacked jurisdiction to determine whether or not API had entered into a contract with the Tribe.  In 

reviewing this assertion by API, this Court must distinguish between the following two 

questions: 

1. Did the Tribal Court have jurisdiction to decide whether the alleged contract was 

or was not valid? 

 

2. Did the Tribal Court have jurisdiction to decide the merits of the case? 
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 To defeat the Tribe’s claim of sovereign immunity to this suit, API would have to show 

that the Tribal Court lacks jurisdiction to decide the merits of the case before it,
2
 and, flying in 

the face of this Court’s prior decision, that the Tribal Court also did not have jurisdiction to 

decide the issue of contract validity.  API’s argument that the Tribal Court lacked jurisdiction to 

decide contract validity is incorrect for multiple reasons. 

  First, as discussed above, this Court has already held that the Tribal Court has 

jurisdiction to determine whether the contract was valid.  

 Second, a court always has jurisdiction to determine whether or not it has jurisdiction.  

See, e.g., International Paper Co. v. Clark County Circuit Court, 375 Ark. 127, ___ S.W.3d ___, 

2008 WL 4949339 (Ark. 2008) (holding that an adjudicative body “has exclusive jurisdiction to 

determine the facts that establish jurisdiction. The issue is one of “jurisdiction to determine 

jurisdiction,” as distinguished from “jurisdiction to hear the merits of the case.”); Bridgeport 

Guardians, Inc. v. Delmonte, 537 F.3d 214 (2d Cir. 2008) (holding that the “doctrine of 

jurisdiction to determine jurisdiction” applies to any federal courts and to “any person or body 

with limited authority”); English v. 21st Phoenix Corp., 590 F.2d 723, 728 n.5 (8th Cir. 1979) 

(“It is established beyond cavil that a court has jurisdiction to determine jurisdiction.”).  In the 

present matter, API filed a motion to dismiss the Tribal Court action, in which its primary 

contention was that the Tribal Court lacked jurisdiction because, API alleged, the contract was 

valid.  The Tribal Court therefore unquestionably had jurisdiction to decide the question API 

presented it; whether the contract was valid.  Once the Tribal Court issued a ruling on contract 

validity, that issue was determined for all purposes, including the purpose for which it was issued 

(determination of tribal court jurisdiction) and other purposes (including a determination of 

                                                 
2
 As discussed elsewhere in this brief and the Tribe’s opening brief, the Tribal Court clearly has 

jurisdiction to decide the merits of the case. 
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whether the alleged waiver in the alleged contract is valid, and whether the alleged agreement to 

arbitrate contained in that alleged contract is valid).  

 Third, API cannot complain that the Tribal Court determined contract validity, because, 

as noted above API demanded that the Tribal Court decide that issue.  In its Tribal Court 

complaint, the Tribe did not allege that there was a contract, and did not ask the Tribal Court to 

determine whether the Tribe was or was not a party to the contract, and did not ask the Tribal 

Court to determine whether its tort claims were subject to arbitration.   

Instead it was API, in its motion to dismiss, and again in counterclaims which are 

currently pending in the Tribal Court, which raised the issue of contract validity.  In its motion, 

API asserted that the Tribal Court needed to determine contract validity as part of the Tribal 

Court’s consideration of Tribal Court jurisdiction and as part of its consideration of whether the 

tort claims should be sent to arbitration.  API’s complaint is not that the Tribal Court decided 

contract validity: it is that the Tribal Court did not find persuasive API’s factual presentation and 

legal arguments on the substantive issue of contract validity.  The Tribal Court properly 

exercised its exclusive jurisdiction and determined the contract was not valid, and it is that 

conclusion with which API disagrees. 

 API next asserts that because tribal sovereign immunity is a federal issue, this Court 

“should not accept the Tribal Court’s determination” that the Tribe has not waived sovereign 

immunity from this federal court suit.
3
  This is a straw man argument.

4
  The Tribal Court was not 

asked to decide, and did not even mention, tribal sovereign immunity from this federal suit, and 

                                                 
3
  API Memorandum, at p. 9. 

 
4
 API also repeatedly refers to tribal sovereign immunity as a federally conferred right.  It is not.  It is a 

right which flows from inherent tribal sovereignty, which Indian tribes have retained.  See Inyo County, 

Cal. v. Paiute-Shoshone Indians of the Bishop Community of the Bishop Colony, 538 U.S. 701, 712-13 

(2003). 
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the Tribe’s motion to dismiss this federal court suit does not assert that this Court is bound by the 

Tribal Court decision on sovereign immunity.   

Instead, and as thoroughly briefed by the Tribe, this Court is absolutely bound by the 

Tribal Court’s holding that as a matter of Tribal law, the Tribe was not a party to the alleged 

contract.
5
  This Court must accept that decision, apply federal precedent to it here, and conclude 

that because there was no valid contract, there cannot possibly be a waiver of the Tribe’s 

immunity.  Cf. Prescott v. Little Six, Inc., 387 F.3d 753 (8th Cir. 2004) (holding a tribal court’s 

determination that a contract was not valid is binding in the federal court, and the Court then 

applied federal ERISA law to the established fact that a tribe had not approved the alleged 

ERISA contract).  The application of the federal law to the facts in the present matter is simple, 

and API is merely trying to sew confusion to avoid the readily apparent conclusion that this case 

must be dismissed. 

 API’s only remaining argument on sovereign immunity is that this Court should hold that 

a tribe does not have sovereign immunity when one of plaintiff’s claims is that a tribal court 

exceeded its jurisdiction.  As with API’s other arguments, API provides a convoluted, multi-step, 

unsupported, flawed argument to attempt to convince this Court to issue a decision contrary to 

the established, easily applied rule of law.  The established rule of law in the context under 

discussion in this paragraph is that any waiver of immunity would have to be expressly and 

unequivocally stated in an act of Congress.  Even API admits that there is no act of Congress 

                                                 
5
 On page 17 of its Memorandum, API asserts that “the Eighth Circuit in Prescott did not consider an 

Indian tribe’s claim that its own count’s resolution of the validity of an agreement controlled the federal 

court’s consideration of their own jurisdiction.”  API’s writing is unclear, but it is clear that the Eight 

Circuit considered the tribe’s determination of contract validity absolutely binding in the federal court, 

even in the much more difficult legal scenario presented there (in a case where Congress provided for 

exclusive federal jurisdiction to protect workers in ERISA matters).  In both Prescott and the present 

matter, the tribal court decision on contract validity decides the outcome for practical purposes, and 

leaves only an easy application of the decision on contract validity to the relatively simple federal law 

which mandates that if there is no contract there are no grounds for federal jurisdiction.  
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waiving tribal sovereign immunity which even arguably applies to the present matter.  (API 

Memorandum, at p. 8.)  

 API’s entire argument can be reduced to nothing more than the repeatedly rejected theory 

that a federal court should imply a waiver of tribal immunity because “it makes no sense” that 

sovereign immunity can be interposed to prevent the federal court from hearing a case which 

presents a federal question.  API Br. at 7.
6
  API’s argument might have some persuasive force, 

which this Court would then have to weigh against the substantially greater persuasive force of 

the argument on the other side, if this Court were writing on a blank slate, but this Court is not 

writing on a blank slate.  Plaintiff’s attorneys are certainly not the first to advance this argument; 

yet the federal courts have uniformly rejected it every time it is presented, holding that even 

where a federal court would otherwise have jurisdiction over a claim, it cannot exercise that 

jurisdiction when a sovereign entity is a party unless there is a waiver of immunity.  See e.g., 

Miner Elec., Inc. v. Muscogee (Creek) Nation, 505 F.3d 1007 (10th Cir. 2007) (holding that 

tribal sovereign immunity required dismissal of a suit, identical to API’s present claim, in which 

the alleged federal question was that the tribal court exceeded federally imposed limitations on 

tribal jurisdiction; Reed v. Reno, 146 F.3d 392 (6
th

 Cir. 1998) (even though 28 U.S.C. 

§1331expressly provides for federal court jurisdiction over claims against the United States, 

sovereign immunity is an absolute defense to such claims unless the plaintiff establishes a 

separate statutory basis for asserting waiver); Sibley v. Ball, 924 F.2d 25, 28 (1st Cir. 1991) 

(same); see also Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 (1978) (even where Congress 

                                                 
6
 API also incorrectly asserts that lack of federal court review would “render meaningless” the federal 

cases which hold that the federal courts have jurisdiction to review a tribal court’s exercise of jurisdiction.  

Def. Br. at 7.  API is clearly wrong: the federal courts would have jurisdiction of nearly all cases asserting 

a tribal court exceeded its jurisdiction, and would only be deprived of jurisdiction in cases where, as here, 

where the claim is against a sovereign and the sovereign has not waived immunity.  The established rule 

renders meaningful the protection of sovereign immunity.  
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expressly provided that tribal courts must provide enumerated civil rights, a tribe has sovereign 

immunity from a claim that it has violated those federally-mandated rights.) 

  In fact sovereign immunity is only of benefit to a sovereign when a court would 

otherwise have jurisdiction:  if a Court lacks jurisdiction over a claim for other reasons, then 

there would be no need to assert sovereign immunity.  To bring a claim against a sovereign, this 

Court must have some statutory grant of jurisdiction, AND must have an express and 

unequivocal waiver of immunity from suit.  API is unable to meet the latter of these two 

independent requirements, and this suit must therefore be dismissed.   

II. API HAS FAILED TO STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED. 

 In its Memorandum in Support of Motion to Dismiss, the Tribe provided a thorough 

discussion of the scope of tribal court jurisdiction, and demonstrated why API’s participation in 

an attempted coup d’etat, in which it would not have been engaged but for its consensual 

relationship with a tribal member, brought it squarely within the jurisdiction of the Tribal Court.  

API’s actions on the Tribe’s lands, within the Tribe’s Casino and government center, are 

sufficient to sustain that exercise of Tribal Court jurisdiction. 

API does not provide any strong argument that the Tribal Court lacks jurisdiction.  In fact 

API devotes most of its argument on failure to state a claim to its assertion that it actually had a 

consensual relationship with the Tribe, and to describing its version of the facts related to that 

that alleged consensual relationship and its alleged services.
7
  In the Tribal Court, API is 

currently making this same assertion that it has a contractual relationship with the Tribe.  In fact, 

                                                 
7
 For multiple independent reasons stated in the Tribe’s opening brief, the facts applicable to this appeal 

are that API intentionally, unlawfully, and unscrupulously engaged in an armed, military-style assault on 

the Tribe’s government and its main source of governmental funding.  In a footnote in API’s brief, API 

correctly notes that one of those independent bases is no longer applicable, but API does not dispute the 

substance of the Tribe’s discussion of the other independent bases.  In its brief, API seeks to minimize its 

despicable behavior, but its “facts” are not the facts for purposes of the motion to dismiss this case. 
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API has a pending claim in Tribal Court in which it affirmatively asserts that the Tribal Court 

has jurisdiction to compel arbitration. 

 API’s primary argument to this Court that the Tribal Court lacks jurisdiction is that, 

although it had a consensual relationship with the Tribe, disputes related to that relationship must 

be resolved by arbitration. That argument simply has no bearing on whether the Tribal Court had 

jurisdiction to determine the validity of API’s purported contract, and to determine claims of 

intentional armed assaults and other torts.  

 In summary, while API baldly asserts that the Tribal Court lacks jurisdiction, its 

arguments support, not defeat, tribal court jurisdiction, and this Court should therefore hold that 

the Tribal Court had jurisdiction, and should dismiss this matter. 

CONCLUSION 

 For all of the reasons stated in this brief and the Tribe’s prior brief in support of the 

motion to dismiss, the Tribe respectfully requests that this matter be dismissed. 

Dated: March 11, 2009 ______/s/ Steven F. Olson________ 

Steven F. Olson 

Jeffrey S. Rasmussen 

OLSON, ALLEN & RASMUSSEN, LLC 

8200 Humboldt Ave. S. Ste. 200 

Bloomington, MN  55431 

(952) 881-3858  

 

Dated: March 11, 2009 ______/s/ Wilford H. Stone________ 

Wilford H. Stone, Local Counsel 

Lynch Dallas, P.C. 

526 Second Ave. S. 

P.O. Box 2457 

Cedar Rapids, IA 52406-2457 

(319) 365-9101 

 

       ATTORNEYS FOR DEFENDANT 
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