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ARGUMENT

I This Court must reverse the District Court's final order and issue

a permanent injunction against the WMAT precluding any

attempt to assert civil jurisdiction in Tribal Court over Valinda Jo

Elliot, a non-consenting non-Indian.

First, contrary to the WMAT's assertion in its Answer, this Court has

I
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jurisdiction over the "final order" of the District Court dismissing the case.

(Answer, at 9-11.) This case was commenced in District Court when Ms. Elliot

filed a Complaint for declaratory and injunctive relief against the Tribe in the form

of an injunction against further prosecution of a civil action in the Tribal Court due

to the Tribal Court's complete lack of jurisdiction over her as a non-consenting
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non-Indian. (ER, 1.) The WMAT filed a Motion to Dismiss (ER, 5), and the

District Court granted that Motion finding that Ms. Elliot had not fully exhausted

her jurisdictional argument in Tribal Court and that none of the exceptions to the

exhaustion requirement were satisfied. (ER, 18). The District Court entered its

"JUDGMENT IN A CIVIL CASE" on December 7, 2006. (ER, 19.)

Clearly, granting of the Motion to Dismiss in this ease was afinal order that

was appealable. (ER, 18, 19.) "A 'final decision' for purposes of § 1291 is a

'decision by the District Court that ends the litigation on the merits and leaves

nothing for the court to do but execute the judgment." Duke Energy Trading and

Marketing, L.L.C.v. Davis, et al., 267 F.3d 1042, 1048 (9 th Cir. 2001) (quoting

Coopers & Lybrand v. Livesay, 437 U.S. 463, 467, 98 S.Ct. 2454 (1978)). Ms.
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Elliot's federal complaint in its entirety was dismissed by the District Court. (ER,

18, 19.) There was nothing else for the District Court to decide upon its complete

dismissal of Ms. Elliot's case, nor does Ms. Elliot have any ability to continue

litigating in the District Court for any relief. Jenkins v. U. S., 325 F.2d 942 (3 _

Cir. 1963) (no form of words and no peculiar formal act are necessary to evince

rendition of a final judgment); Cooper v. First Government Mortg. and Investors

Corp., 216 F.R.D. 130, 132 (D.D.C. 2002); Fed. R. Civ. P. 54.

While it is true that the general description of a "final decision" is one which

ends litigation on the merits and leaves nothing for the court to do but execute

judgment, that general description cannot be construed to preclude review where

there are no merits (as used in the strictest sense) before the court in the first place.

See Catlin v. U.S., 324 U.S. 229, 233, 65 S.Ct. 631, 633 (1945); Diamond

Shamrock Oil & Gas Corp. v. Commissioner of Revenues, State of Ark., 422 F.2d

532, 533 (8 th Cir. 1970). The relevant question is whether a full adjudication of the

issues in front of the District Court was had, not whether a full adjudication of the

merits of the Tribal claims were had in Tribal court, and the answer to the first

question is clearly, "Yes." The District Court Order dismissing Ms. Elliot's federal

case was a final order: "final in the sense that the decision is an ultimate

disposition of an individual claim." Cooper v. First Government Mortg. and

Investors Corp., 216 F.R.D. 130, 132 (D.D.C. 2002); Fed. R. Civ. P., Rule 54.
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The District Court also clearly expressed its intent that the Order be "final"

when it discussed the availability of a "stay" of the proceedings which would not

have been final, rather than dismissal, and then opted to dismiss. (ER, 18, at 12-

13.) The District Court clearly intended the dismissal order "to be [its] final

decision in the ease." Leonhard v. U. S., 633 F.2d 599, 608--609 (2 na Cir. 1980)

(citing Rule 54), certiorari denied, 451 U.S. 908. And, unlike the denial of a

Motion to Dismiss, the granting of a Motion to Dismiss completely ends the

litigation. See id.; Fletcher v. Gagosian, 604 F.2d 637, 638 (9 th Cir. 1979) (if a

district court dismisses less than all claims in an action or fewer than all

defendants, such a dismissal is not a final order appealable under 28 U.S.C. §

1291); Fed. R. Cir. P., Rule 54. Here, the "judgment" was executed, dismissing

the complaint in its entirety and thereby ending the ease. See Fed. R. Civ. P., Rule

54. As this Court noted in Duke, following dismissal there is nothing that can be

done by the parties "to fan the ashes of that action into life and the court has no

role to play." Duke, 267 F.3d at 1049. This Court thus dearly has jurisdiction

over this appeal.

Second, this Court must reject the WMAT's argument that exhaustion in

Tribal Court is mandatory, since tribal exhaustion is first and foremost a prudential

nonjurisdietional rule and not a jurisdictional requirement as argued. See Strate v.

A-1 Contractors, 520 U.S. 438, 453 (1997); lowa Mutual lns. Co. v. LaPlante, 480



U.S. 9, 20, n.4 (1987); National Farmers Union Ins. Cos. v. Crow, 471 U.S. 845,

856 (1985). Federal courts should, not must, as a matter of comity, afford tribal

courts the first opportunity to determine whether or not jurisdiction lies. Nevada v.

Hicks, 533 U.S. 353, 368--69 (2001); White Mountain Apache Tribe v. Bracker,

448 U.S. 136, 142 (1980). Thus, here, even if the exhaustion doctrine is not

satisfied, this Court still retains jurisdiction and the ability to issue injunctive relief.

See Strate, 520 U.S. at 449 (suggesting intervention is appropriate where cause for

immediate federal court action exists).

Third, as discussed in Opening, Ms. Elliot did exhaust her Tribal Court

remedies (to the extent they were available and necessary) by raising the

jurisdictional issue in the Tribal Court in a Motion to Dismiss and then filing an

appeal challenging the denial of that Motion. (ER 1, 5, 18.) Thus, the Tribal Court

had the first opportunity to determine the jurisdiction issue. (ER 5, Exhibit B.)

And, the two page ruling from the Tribal Court, rejecting Ms. Elliot's jurisdictional

argument, establishes that all the facts the Tribal Court needed to make its

jurisdictional decision were before it. (Id.) The court explicitly indicated that

Tribal jurisdiction was appropriate based on its reading of United State's Supreme

Court precedent and due to Ms. Elliot's mere "conduct" of entering the reservation

"Nn 'dee Bi-Kee Yuh," and setting a signal fire thereon, thereby violating Tribal law

and the Apache standard for personal conduct of "C'hinl-seeh Hoz-unh." (ER 5,
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Exhibit B.) Ms. Elliott then sought an interlocutory appeal, which was denied,

based on Tribal code. (ER 5, Exhibit C.) Only after that appeal did Ms. Elliot

bring her claim to federal court. (ER, 1.) This is sufficient to satisfy the

exhaustion doctrine concerning the question of whether or not the Tribe can

exercise civil jurisdiction over Ms. Elliot a non-consenting non-Indian, under

Montana v. United States, 450 U.S. 544 (1981).

Iowa Mutual lns. Co. v. LaPlante, 480 U.S. 9, 17 (1987), and Stock West

Corp. v. Taylor, 964 F.2d 912, 919 (9 th Cir. 1992) (en bane), do not alter that

conclusion. Stock West, asserts only that a tribal court is permitted to determine in

the first instance whether or not it has jurisdiction. Id.; see Reservation Tel. Co-op.

v. Three Affiliated Tribes, 76 F.3d 181, 184 (8 th Cir. 1996) (citing lowa Mutual at

15-16). Here, the Tribal Court had that first opportunity and was "permitted" to

rule on the jurisdictional issue and did in fact issue a decision explaining its

understanding of Supreme Court precedent and its belief that jurisdiction was

appropriate given the applicable facts. (ER 5, Exhibit B.) And while Tribal law

dictates that any named litigant should be forced to endure a costly and time-

consuming trial and then along with various other appellate issues re-litigate the

issue of jurisdiction, this type of exhaustion is certainly not required under lowa

Mutual. All that is required under lowa Mutual is that the Tribe be permitted the
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first opportunity to determine jurisdiction, and such opportunity has been permitted

in this case. See National Farmers Union, 471 U.S. at 856.

There is no "procedural nightmare" involved in litigating the jurisdictional

issue as the WMAT contends. (Answer, at 12.) The Tribal Court has merely

implemented its laws in a manner that prevents outsiders from challenging the

Tribe's jurisdiction, while at the same time allowing the Tribe to exercise complete

dominion over the proceedings. The only "nightmare" is in the Tribal court

holding a non-consenting non-indian citizen of the United States to answer to the

WMAT's unfamiliar codes of conduct in an unknown tribunal where the non-

Indian is not guaranteed constitutional protections nor even an understanding of the

possible violations or consequences. The Supreme Court's concern has always

been that non-indians not be forced to defend themselves in unfamiliar courts for

what would otherwise be an ordinary claim. Strate, 520 U.S. at 459; Smith, 434

F.3d at 1131.

In its Brief of Amicus Curiae, the Inter Tribal Council of Arizona responds

to the above argument by calling it "uninformed" and "denigrating to the integrity

and vitality of Tribal Courts in Arizona and throughout this Nation." (Amicus

Brief, at 12.) The Inter Tribal Council further generously suggests that counsel can

associate with a "tribal advocate" in order to remedy any confusion about Tribal

law. (Id.) What the Inter Tribal Council and the WMAT ignore in their pious
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assertions regarding the superiority of their court system to the federal court

system and the due process protections that they have agreed to provide to non-

Indians, is that they still have no authority to force a non-consenting non-Indian to

defend in their court system. Neither Ms. Elliot nor her counsel are asserting that

the WMAT court system is somehow inferior to the State of Arizona or the Federal

court system, but Ms. Elliot is asserting that she is a non-Indian citizen who is not

subject to defending in the Tribal Court, no matter how superior the Tribal Court

legal system is to the federal legal system.

Moreover, while asserting that non-Indians will receive all the requisite due

process protections that they would otherwise be entitled to in the federal system,

the Inter Tribal Council admits, nonetheless, that it uses its argued civil jurisdiction

over non-Indians to rectify and punish non-Indian wrong doers on Reservation

lands despite the fact that the Tribes have no criminal jurisdiction, and that civil

accountability is "often the only practical way to preserve the peace and protect

the health, safety and welfare" of people on the Reservation from non-Indians.

(Amicus Brief, at 18-19.) This assertion only highlights one of Ms. Elliot's

concerns. Although the Tribal Courts may recognize and adhere to due process

rights for non-Indians, there is nothing that requires Tribal Courts to adhere.

Moreover, according to the Inter Tribal Council, their policy is to implement and

interpret their laws in a manner that allows them to exercise jurisdiction over non-
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Indian "wrongful conduct" while avoiding the hassle of the federal system, so there

is nothing to prevent Tribal Courts from completely altering their codes so that

anything defined as criminal would be defined as civil in order to allow them to

completely avoid ever having to rely on the federal system to punish non-Indian

wrong doers, and despite United State Supreme Court rule that explicitly states that

the Tribes have no jurisdiction. See Duro v. Reina, 495 U.S. 676, 684-85 (1990)

(no criminal jurisdiction over non-member Indians); Oliphant v. Suquamish Tribe,

435 U.S. 191, (1978) (tribes lack criminal jurisdiction over non-Indians).

Fourth, assuming exhaustion is generally necessary, not one, but several of

the Supreme Court exceptions to the exhaustion doctrine are applicable in this

ease. First and foremost, the assertion of tribal jurisdiction over Ms. Elliot is

"patently violative of express jurisdictional prohibitions" and/or "it is plain that no

federal grant provides for tribal governance of nonmembers' conduct on land

covered by Montana's main rule," as established in a long line of United States

Supreme Court authority. See Nevada, 533 U.S. 353, 358, n. 2; National Farmers

Union, 471 U.S. 845, 855-57; Montana, 450 U.S. at 566; Strate, 520 U.S. 438,

459-60, n. 14.; see also Duro, 495 U.S. at 684-85 (no criminal jurisdiction over

non-member Indians); Oliphant, 435 U.S. 191 (tribes lack criminal jurisdiction

over non-indians); Smith, 434 F.3d at 1132 (noting that the Court has never held

10
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that a tribe has jurisdiction over a non-member defendant in a civil case, regardless

of whether the claims arose on Indian land).

In particular, in Montana, the Court discussed the civil jurisdiction issue and

held that the "inherent sovereign powers of an Indian tribe do not extend to the

activities of nonmembers of the tribe." Montana, 450 U.S. at 565. The powers

retained by tribes involve self-government and relations among tribe members.

Montana, 450 U.S. at 564. Thus, the Court found that tribes do not have civil

jurisdiction over non-Indians absent two very limited circumstances. Id.

(Emphasis added.)

The first exception allows that a tribe may exercise civil jurisdiction over a

non-Indian who has entered a consensual business relationship with the tribe, and

does not apply to this case. Nevada, 533 U.S. at 371. The WMAT now argues in

its Answer in this Court that Ms. Elliot's trespass is sufficient to establish a

"consensual relationship under the first Montana exception." (Answer, at 33.) The

WMAT has waived this argument, however, by failing to raise it below. See

Rodas-Mendoza v. INS, 246 F.3d 1237, 1240 (9 th Cir. 2001); Broad v. Sealaska

Corp., 85 F.3d 422, 430 (9 _ Cir.1996); In re E.R. Fegert, Inc., 887 F.2d 955, 957

(9 th Cir. 1989). Moreover, it is precisely Ms. Elliot's refusal to subject herself to

the licensing or regulatory authority of the WMAT that establishes that she

absolutely did not consent to any tribal jurisdiction.
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The second Montana exception allows a tribe to exercise civil jurisdiction

over a non-Indian where the conduct of the non-member non-Indian threatens or

has some direct effect on the political integrity, economic security or health or

welfare of the tribe. Id. Both the WMAT and the Inter Tribal Council argue that

Ms. Elliot's entrance onto tribal land and starting a signal fire which caused

damages is sufficient to meet this exception as it directly effects the economic

security, health and welfare of the tribe. (Answer, at 15; Amieus Brief, at 8.) But,

the eases cited by Montana as establishing the second jurisdictional exception

provide that the type of activity necessary to meet the exception is that involving a

state or territory's exercise of authority which unduly trenches on tribal self-

government. Strate, 520 U.S. at 457-58 (emphasis added); see Fisher v. District

Court, 96 S.Ct. 943 (1976); Williams v. Lee, 79 S.Ct. 269 (1959); Montana

Catholic Missions v. Missoula County, 200 U.S. 118 (1906); Thomas v. Gay 18

S.Ct. 340 (1898). Ms. Elliot's ease does not involve any activity that impinges on

Tribal self-government.

Regardless, the WMAT asserts that the actions occurring on their land alone

is sufficient to establish jurisdiction. (Answer, at 16.) But, the Court has stated

that "[t]he ownership status of land...is only one factor to consider in determining

whether regulation of the activities of nonmembers is 'necessary to protect tribal

self-government or to control internal relations.'" Nevada, 533 U.S. at 360.

12
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Instead, here the WMAT is treating that status as dispositive, when it certainly is

not. Moreover, there are numerous cases with facts that are arguably more severn

or significant than this case that have not resulted in tribal civil jurisdiction lying

over a non-Indian. See Strate v A-1 Contractors, 520 U.S. at 457 (accident tort);

Burlington Railroad v. Crow tribe, 196 F.3d 1059, 1062-63 (9 th Cir. 2000) (train

accident); County of Lewis v. Allen, 163 F.3d 509, 513-514 (9 th Cir. 1998) (tort

action involving a law enforcement officer); Wilson v. Marchington, 127 F.3d 805,

813-814 (9 th Cir. 1997) (accident tort); Louis v. United States, 967 F.Supp. 456,

459-60 (Dist. N.M. 1997) (medical negligence resulting in death in a hospital on

reservation). In fact, the Court recognized in Strate, that there was a flaw in the

argument based on the land status and pointed out that the Court read its

"precedent differently." 520 U.S. at 448.

Precedent establishes instead that the analysis turns on Ms. Elliot's status as

the defendant in a civil action in Tribal Court and as a non-Indian who has not

consented to jurisdiction in that court. See Smith, 434 F.3d at 1131. As Justice

Souter observed in his concurrence in Nevada, "[i]t is the membership status of the

uneonsenting party, not the status of real property, that counts as the primary

jurisdictional fact." 533 U.S. at 382 (Souter, J., concurring); Smith, 434 F.3d at

1131. And, as the Supreme Court has further noted, "[r]ead in isolation, the

Montana rule's second exception can be misperceived." Strate, 520 U.S. at 459.

13
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The Tribe's jurisdictional argument is an attempt to expand Supreme Court

precedent and must be rejected. While the Tribe certainly can exclude Ms. Elliot

from Tribal land, the Tribe clearly has neither regulatory nor adjudicatory

jurisdiction over Ms. Elliot. See Williams v. Lee, 358 U.S. at 220; United States v.

Mazurie, 419 U.S. 544, 557 (1975). Oliphant and all the cases that follow

including most importantly Montana, explain that the Tribes cannot exercise any

powers inconsistent with their status and generally cannot exercise jurisdiction

over non-consenting non-Indians. See Montana, 450 U.S. at 556; Merrion v.

Jicarilla Apache Tribe, 455 U.S. 130, 144 (1982); Oliphant, 435 U.S. at 191.

Here, it is clear that neither of the Montana exceptions applies to provide the Tribe

with even a plausible claim of Tribal jurisdiction. And where Tribal jurisdiction

plainly does not lie, exhaustion in unnecessary.

WMAT focuses on the land inquiry in all the cited eases, and continues to

maintain that, since the incident at issue here occurred solely on Tribal trust land

unlike many of those other cases, those eases do "not negate the presumption of

tribal court jurisdiction in the ease at bar." (Answer, at 27.) Again, the critical

distinction WMAT is missing is that it does not have primafacie jurisdiction over

non-Indians, but rather, the Tribe must be the one to affirmatively prove that an

exception to the presumptive lack of jurisdiction applies. Montana, 450 U.S. at

14



564. While various cases discussing Tribal jurisdiction and finding it inappropriate

address the status of the land as an important inquiry, it is not ever the sole inquiry.

The WMAT asserts that Ms. Elliot is making arguments lacking any basis in

law or fact. (Answer, at 22.) The WMAT supports this assertion with an extended

argument regarding the inherent sovereignty of Tribes and concluding that there is

no "arguable distinction between the inherent power of a Tribe to license and

regulate non-Indian hunting and fishing on reservation and trust lands, and its

inherent power to regulate and protect forest resources." (Answer, at 24.) This

argument blatantly ignores the critical distinction between the power to regulate

and exclude and the affirmative power of reaching out and exercising jurisdiction

in Tribal Court over someone who has by no means asked to be licensed or

regulated and who has not agreed to any exercise of Tribal authority over her.

Further establishing its own confusion over the appropriate jurisdictional test, the

WMAT asserts that the "basis and facts supporting the holding in Montana, are

inapplicable to the instant case." (Answer, at 25.) Ms. Elliot agrees with the

WMAT that Montana must be read against the backdrop of previous case law.

But, in doing so, it is clear that Tribes retain their authority over their own

interests, but it is only in one of those two rare exceptions as discussed in Montana

where Tribes can further affirmatively assert their jurisdiction over non-consenting

non-Indians.
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Another exception to the requirement of exhaustion of tribal remedies occurs

when any further attempt at exhaustion "would be futile because of the lack of an

adequate opportunity to challenge the court's jurisdiction." National Farmers

Union, 471 U.S. 845, 856-57, n. 21, Strate, 520 U.S. 438, 459-60, n. 14. As

previously discussed, Ms. Elliot tried to exhaust, but the Tribe does not recognize

any interlocutory appeal right, thereby foreclosing further exhaustion. The Inter

Tribal Council makes the conclusory assertion that Ms. Elliot has not shown the

futility of exhaustion, when in fact, she has detailed for this Court her repeated

exhaustion efforts in the Tribal court system which were foreclosed by the

appellate court. The Tribal trial court has already had its opportunity and ruled on

the jurisdictional issue. There are no facts or arguments that need to be developed

in Tribal court prior to a federal determination of whether Tribal jurisdiction is

appropriate, thus, any further attempts to exhaust would be completely unjustified,

futile, and would only serve to unduly delay. See Strate, 520 U.S. at 449; Nevada,

533 U.S. at 374.

For that same reason, the last exception to the exhaustion doctrine also

applies in this ease. Strict adherence to the exhaustion doctrine "would serve no

purpose other than delay." National Farmers, 471 U.S. 845, 856-57, n. 21; Strate,

520 U.S. 438, 459-60, n. 14. As in Nevada, here, "adherence to the tribal
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exhaustion requirement...'would serve no purposes other than delay,' and is

therefore unnecessary." 533 U.S. at 374.

The WMAT's argument is based on the faulty premise that Valinda Jo Elliot

is trying to "divest the Tribal court of jurisdiction." (Answer, at 14.) When in

reality, Ms. Elliot is trying to prevent the Tribal court from improperly asserting

jurisdiction over her. The WMAT cannot be divested of something it never had in

the first place. The distinction is small, but critical to this Court's determination of

the issue before it. The burden is not on the non-consenting non-Indian to establish

that the Tribe lacks jurisdiction, but rather the burden is on the Tribal court to

establish that it has jurisdiction. The law is dear, that the Tribal government has

no jurisdiction over non-consenting non-Indians unless and until the WMAT

affirmatively establishes one of the exceptions pursuant to Montana v. United

States, 450 U.S. 544 (1981). Neither of those exceptions has been established in

this ease, and the District Court's holding to the contrary was clearly in error. To

discuss the law as if Valinda Jo Elliot has the burden to prove the lack of

jurisdiction is in explicit contradiction to United States Supreme Court precedent.

Similarly, the Inter Tribal Council's entire argument is predicated upon the

idea that Ms. Elliot's refusal to submit to Tribal jurisdiction violates and obliterates

the inherent sovereignty that Tribes possess. (Amicus Brief, at 7-8.) The Inter

Tribal Council willfully ignores the fundamental distinction in the myriad eases

17
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they cite between exercising dominion and control over themselves and their

government and reaching out and exercising dominion and control over non-

consenting non-Indians. Nothing in the history of Tribal sovereignty suggests that

the United States Supreme Court has contemplated Tribes reaching out and

broadening their jurisdiction in the manner asserted in this case. "Tribal

sovereignty" is not at issue here, nor is Ms. Elliot launching an attack upon it.

What is at issue is the Tribe's ability to affirmatively reach out and hail a non-

consenting non-Indian into one of its courts for purposes of imposing its own codes

of conduct and civil liability upon that person.

Ms. Elliot's argument does not defy common sense, nor is it advocating

lawlessness by non-Indians on Tribal lands. In fact, contrary to the WMAT and

the Inter Tribal Council's repeated assertions that Ms. Elliot's argument will

subject the Tribes to such lawless and unpunishable activity, the truth is that her

argument is that the federal courts retain their jurisdiction over the matter just like

the federal courts retain their jurisdiction over criminal matters. Lawlessness

should and will be punished, but the proper forum for any such action is in the

federal courts. Ms. Elliot's argument is no different than the argument that tribal

members committing lawless acts off the Reservation are not subject to State

process but federal. 28 U.S.C.A. §§ 1331, 1332; see Wagnon v. Prairie Band

Potawatomi Nation, 546 U.S. 95, 126 S.Ct. 676, 679 (2005); Mescalero Apache
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Tribe v. Jones, 411 U.S. 145, 148-49, 93 S.Ct. 1267 (1973); Tenneco Oil Co. v. Sac

and Fox Tribe of Indians of Oklahoma, 725 F.2d 572 (10 th Cir. 1984) ("When

directed against non-Indians, assertion of Indian sovereignty is circumvented and

defined by federal law, and thus, federal question is raised by the attempt to

exercise such sovereignty, thus establishing basis for federal jurisdiction.");

Richmond v. Wampanoag Tribal Court Cases, 431 F.Supp.2d 1159, 1178 (D. Utah,

2006).

Valinda Jo Elliott is not, as the Inter Tribal Council suggests, arguing that

the Tribes have no ability to recoup their damages from non-Indian trespassers on

their land, nor is she in any manner advocating that property violations on Tribal

lands are perfectly acceptable. She is only asserting that she has fights as a citizen

of the United States and the State of Arizona to have any claims against her by an

Indian Tribe brought in the federal courts. This assertion is no different than the

assertion that the Tribe's members have the right to defend in the federal courts

rather than in the State of Arizona for wrongs occurring on State lands and alleged

against them.

WMAT argues that the action against Ms. Elliot cannot be distinguished

from the Tribe's inherent power to license and regulate hunting and fishing type

activities on Tribal land. (Answer, at 24.) There is a critical distinction, however,

between licensing and regulation of non-Indian activities on trust lands and in
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forests on those lands, and civil suits brought by the Tribes in Tribal court against

non-consenting non-Indians. The Tribe has the ability to regulate its land, and it

has the ability to exclude non-Indians from its land, but it has no ability to hail

non-consenting non-Indians into tribal court. Moreover, just like State's that are

faced with Indian's who commit wrongs outside of the reservation, the proper

forum for bailing the violator into court is to bail them into court in the federal

system. As WMAT admits, Ms. Elliot did not choose to "purchase a permit" or

license to enjoy the benefits of the Reservation. (Answer, at 26.) By failing to do

so, she manifested her absolute lack of any consent to Tribal jurisdiction over her.

Whether her actions of entering the reservation and starting a signal fire thereon

were appropriate or not and whether they mandate that she be held civilly liable is

a question to be adjudicated in the federal court, however, not in the Tribal court.

Ms. Elliot's action of trespassing onto Tribal property without authority to

do so and causing damage thereon is an activity that would allow Tribal

jurisdiction in limitless cases over non-Indians if the WMAT's argument is

sustained. But, when the Court decided Montana, it made clear that the

presumption is that tribes do not have jurisdiction over non-indians. The WMAT's

argument is based on the contrary conclusion and must be rejected. This Court

must look instead to the cases cited in Montana for direction as they "indicate the
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character of the tribal interest the Court envisioned."

S.Ct. at 1415.

520 U.S. at 457-58, 117

CONCLUSION

This Court has jurisdiction over the District Court's f'mal Order dismissing

Ms. Elliot's federal ease. Ms. Elliot has met the exhaustion requirement to the

extent it applies, and has also met at least three of the exceptions to the exhaustion

requirement, all of which demands this Court reverse the District Court's ruling to

the contrary. Moreover, because Tribal civil jurisdiction over Ms. Elliot clearly

does not lie pursuant to Montana and its progeny, this Court must grant Ms.

Elliot's request for permanent injunctive relief against the Tribe.

Respectfully Submitted this 14 _ day of May, 2008,

Attorney for DefendantJAp_ ;llant
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