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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TENNESSEE 

   
MEMPHIS BIOFUELS LLC, )  
 )  
 Plaintiff, ) No. Civil Action No. 2:08-cv-2253 
 )  
v. )  
 )  
CHICKASAW NATION INDUSTRIES, INC. )  
 )  
 Defendant. )  
   

PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS PURSUANT TO 
RULES 12(b)(1) AND/OR 12(b)(6) OR IN THE ALTERNATIVE, TO STAY FOR 

FAILURE TO EXHAUST TRIBAL REMEDIES 

COMES NOW the Plaintiff, Memphis Biofuels, LLC (“MBF”), and respectfully submits 

this response to the Motion of the Defendant, Chickasaw Nation Industries, Inc. (“CNI”), to 

dismiss pursuant to Rules 12(b)(1) and/or 12(b)(6) or, in the alternative, to stay for failure to 

exhaust tribal remedies (“the Motion”).   

I. BACKGROUND 

This would be a different case if MBF had sued the Chickasaw Nation itself, but since CNI 

is a corporation with a separate existence, CNI’s arguments are not sufficient to require stay or 

dismissal of this case.  This Honorable Court should rule that: 

• It has subject-matter jurisdiction of this case;  

• CNI, a corporation which has a separate existence from the Chickasaw Nation, has 

no sovereign immunity;  

• to the extent that sovereign immunity may have existed, it was waived;  
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• there is no requirement that MBF exhaust its remedies in the Chickasaw Nation 

District Court;  

• there is no justification for this Court to defer to the Chickasaw Nation District 

Court due to comity, and CNI should be enjoined from proceeding there.1 

II. INTRODUCTION 

The standard of review for motions to dismiss pursuant to Rule 12(b)(6) of the Federal 

Rules of Civil Procedure is well-established.  The starting point for the analysis is Rule 8(a)(2), 

which requires that the complaint contain “a short and plain statement of the claim showing that 

the pleader is entitled to relief.”  The Supreme Court recently emphasized the minimal nature of 

this requirement, stating that “a well-pleaded complaint may proceed even if it strikes a savvy 

judge that actual proof of those facts is improbable, and ‘that a recovery is very remote and 

unlikely.’”  Bell Atl. Corp. v. Twombly, 127 S.Ct. 1955 (2007) (quoting Scheuer v. Rhodes, 416 

U.S. 232, 236 (1974)).  All that is required is that the claims asserted are plausible.  Id. at 1969.    

Given this low threshold, motions to dismiss under Rule 12(b)(6) are rarely granted and are 

viewed with disfavor.  Chilton Air Cooled Engines, Inc. v. Omark Industries, Inc., 721 F. Supp. 

151 (M.D.Tenn. 1988).  It must be “clear that no relief could be granted under any set of facts that 

could be proved consistent with the allegations [in the complaint]”.  Blackston v. Alabama, 30 

F.3d 117, 120 (11th Cir. 1994) (quoting Hishon v. King & Spalding, 467 U.S. 69, 73, 104 S.Ct. 

2229, 81 L.Ed.2d 59 (1984)).  To decide a 12(b)(6) Motion, a court “must construe the complaint 

in a light most favorable to the plaintiff, accept all of the factual allegations as true and determine 

whether the plaintiff can prove no set of facts in support of his claims that would entitle him to 

                                                 
1 MBF has filed a separate Motion for Temporary Restraining Order. 
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relief.” Southeast Texas Inns, Inc. v. Prime Hospitality Corp., 462 F.3d 666, 671 (6th Cir. 2006) 

(quoting Arrow v. Fed. Reserve Bank of St. Louis, 358 F.3d 392, 393 (6th Cir. 2004) (emphasis 

added)).  To the extent that CNI has cited to documents outside the Complaint, such as its charter, 

causing the Court to consider matters outside the Complaint which were not referred to in the 

Complaint, the Court of course may treat the Motion as a Motion for Summary Judgment.  See, 

e.g., Kostrzewa v. City of Troy, 247 F.3d 633, 643 (6th Cir. 2001); Greenberg v. Life Ins. Co. of 

Va., 177 F.3d 507, 514 (6th Cir. 1999). 

CNI’s request that the case be stayed is likewise not well-taken.  The Supreme Court has 

enunciated a five-factor test for determining whether to stay or dismiss a case pending parallel 

proceedings in another jurisdiction: “(1) whether federal or state law provides the basis for 

decision of the case; (2) whether either court has assumed jurisdiction over any res or property; (3) 

whether the federal forum is less convenient to the parties; (4) avoidance of piecemeal litigation; 

and (5) the order in which jurisdiction was obtained.”  Crawley v. Hamilton County Comm’rs, 744 

F.2d 28, 31 (6th Cir. 1984) (citing Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 

1 (1983)).  “No one factor is necessarily determinative and there is to be a careful balancing of the 

important factors as they apply in a given case, with the balance heavily weighed in favor of the 

exercise of jurisdiction.”  Id. (quoting Moses H. Cone Mem’l Hosp., 103 S. Ct. at 937).  “Other 

factors may also be considered, particularly the progress that has been made in each of the two 

actions.”  Id. 

There are instances in which a federal court action challenging a tribal court’s jurisdiction 

should be stayed or dismissed as a matter of comity under the tribal exhaustion doctrine.  See Iowa 

Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 15 (1987).  However, the tribal-exhaustion doctrine does 

not make a stay or dismissal automatic, but instead “a federal court must examine the 
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circumstances of the individual case in order to determine if deference is necessary, in light of the 

purposes of the exhaustion requirement.” Stock West Corp. v. Taylor, 942 F.2d 655, 660-61 (9th 

Cir. 1991); see also Catskill Dev., L.L.C. v. Park Place Entm’t Corp., 144 F. Supp. 2d 215, 230 

(S.D.N.Y. 2001), vacated in part on unrelated grounds, 154 F. Supp. 2d 696 (S.D.N.Y. 2001); 

Altheimer & Gray v. Sioux Mfg. Corp., 780 F. Supp. 504, 507 (N.D. Ill. 1991) rev’d on other 

grounds, 983 F.2d 803 (7th Cir.1993), cert. denied, 510 U.S. 1019 (1993).  For example, “[w]here 

the civil action involves non-Indian parties, concerns incidents which occurred off of the 

reservation, and will not impact the tribe’s authority, there is little reason to require that the tribal 

court have first crack at the case.”  Stock West Corp., 942 F.2d at 660.  Moreover, deferral to the 

tribal court is discretionary when tribal jurisdiction was invoked in bad faith or when federal or 

state law controls resolution of the issues in the case.  See Iowa Mutual Ins. Co., 480 U.S. at 19 n. 

12; Catskill Dev., L.L.C., 144 F. Supp. 2d at 230; Sioux Mfg. Corp., 780 F. Supp. at 508.  MBF 

contends that since this case does not concern the affairs of the Chickasaw Nation, but only CNI, a 

separate entity, and because the tribal court has no jurisdiction over MBF, and because federal law 

controls the outcome, the case should not be stayed. 

III. FACTS 

MBF is a Delaware limited liability company, with its principal place of business located in 

Memphis, Tennessee.  MBF is in the business of manufacturing biodiesel fuel.  (Complaint, ¶ 7). 

CNI is a federally-chartered corporation which is owned by the Chickasaw Nation Indian 

tribe, but which, according to its charter, is a separate and distinct entity from the Chickasaw 

Nation:  CNI “is a distinct legal entity pursuant to 25 U.S.C., Section 503 wholly owned [sic] by 

the Chickasaw Nation and its corporate activities, transactions, obligations, liabilities and property 

are not those of the Chickasaw Nation”. (CNI’s Charter, Exhibit “A” hereto, ¶ 1.03)(“The Charter”) 
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(emphasis added).  Thus, while the Charter purports that CNI “possesses” the Chickasaw Nation’s 

immunity, it also contains language which destroys that immunity, under cases which will be 

discussed below. 

CNI has its own Board of Directors.  (Charter, ¶ IV).  It has its own officers, who are 

distinct from the Chickasaw Nation’s officials.  (www.chickasaw.com, May 23, 2008).  According 

to its website, CNI is a diversified corporation engaged in numerous business enterprises, which 

has over 2,000 employees spread over “twelve different companies that provide a variety of 

products and services.”  (www.chickasaw.com), May 23, 2008). 

CNI wanted to get into the biodiesel business in 2006, and so it retained an entity called 

United States Alternative Fuels, LLC (“USAF”), a consulting firm, to assist it in that endeavor.  

(Complaint, ¶ 9).  The particular consultant who was to assist CNI was a Mr. John Stocker.  

(Complaint, ¶ 10).  Mr. Stocker, representing CNI, contacted MBF in Memphis, Tennessee, to 

negotiate a deal between CNI and MBF.  (Complaint, ¶ 11).  The understanding was that CNI 

would obtain diesel fuel and soybean oil, and would deliver them to MBF’s facility in Memphis, 

Tennessee, for MBF to process them by subjecting them to certain chemical processes, in order to 

create biodiesel fuel for CNI to sell in the biodiesel market.  (Internal Authorization & Contract for 

Conversion of Product by Memphis Biofuels, Exhibit “B” hereto) (hereinafter “the Agreement”). 

During the negotiations, one of CNI’s in-house lawyers noted as a comment on a draft of 

the Agreement that any waiver of sovereign immunity would  need to be approved by CNI’s  

Board of Directors.  (See Ex. “C” hereto).  This was sent to MBF by CNI’s agent, Mr. Stocker, 

who stated in a cover email that “the major issue is as a federally-chartered corporation, they will 

not submit disputes to a state court.  Other than that, it looks like we are on the same wavelength.”  
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(Exhibit “C”).  MBF was aware that in the event of a dispute, CNI might attempt to claim the 

protection of the tribe’s sovereign immunity and so, desiring to avoid just such an argument as 

CNI now makes, MBF insisted that in the Agreement, CNI “represent and warrant” that the waiver 

of sovereign immunity was “valid, enforceable and effective”.  MBF understood that this 

representation and warranty, signed by Mr. Deryl Wright, CNI’s President and Chief Executive 

Officer, was blanket assurance that all internal approval requirements for CNI to enter into a valid, 

binding contract had been fulfilled. (See Ex. “B” hereto; Declaration of Ken Arnold).  MBF 

believed that CNI’s President and CEO had the authority to promise this, and saw no reason, as 

CNI argues in effect, to presume that CNI’s President and CEO would lie about this such that MBF 

should have required him to produce a resolution of CNI’s Board to prove that he was not lying.  

(CNI’s Memo at p. 9; Declaration of Ken Arnold). 

Thus the Agreement as ultimately executed by the parties contained, among other terms 

and conditions, a waiver of sovereign immunity; a requirement that any disputes be mediated and 

then arbitrated by the AAA; and a “representation and warranty” that the waiver of sovereign 

immunity was “valid, enforceable and effective”.  It provided for jurisdiction in Tennessee’s 

federal courts and Oklahoma’s state courts (but not the tribal courts).  The Agreement also 

provided for Tennessee law, other than choice of law principles, to be applied.  The Agreement 

was signed by Mr. Deryl Wright, the President and CEO of CNI, and by MBF.  (See Exhibit “B”). 

The dispute clause is important enough to quote fully: 

If a dispute arises out of or relates to this contract, or the breach thereof, and if the 
dispute cannot be settled through negotiation, the parties agree first to try in good 
faith to settle the dispute by mediation administered by the American Arbitration 
Association under its Commercial Mediation Rules before resorting to arbitration, 
it being understood that mediation shall be conclusively deemed to have failed if it 
does not result in settlement within four months after having been commenced.  
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Any controversy or claim arising out of or relating to this contract including those 
relating to its formation or performance or breach shall be resolved by arbitration 
administered by the American Arbitration Association in accordance with its 
Commercial Arbitration Rules including the Emergency Interim Relief Procedures, 
and judgment on the award rendered by the arbitrator(s) may be entered as 
hereinafter set forth.  [CNI] AND [MBF] HEREBY EACH IRREVOCABLY 
AGREE TO THE FULL APPLICABILITY OF THE FEDERAL ARBITRATION 
ACT OF 1947, AS AMENDED.  EACH ALSO CONSENTS TO THE PLENARY 
JURISDICTION OF ANY UNITED STATES FEDERAL COURT SITTING IN 
TENNESSEE AND THAT OF ANY STATE COURT IN OKLAHOMA 
REGARDING ANY MATTER SUBMITTED TO MEDIATION OR RESOLVED 
BY MEDIATION OR SUBMITTED TO ARBITRATION OR RESOLVED BY 
ARBITRATION (INCLUDING WITHOUT LIMITATION APPLICATIONS TO 
COMPEL ARBITRATION, THE CONDUCT OF ANY ARBITRATION AND 
THE ENTRY OF JUDGMENTS ON ARBITRATION AWARDS AND ORDERS 
CONFIRMING SUCH AWARDS) AND OTHER LITIGATION OR OTHER 
PROCEEDINGS, IF ANY, BASED HEREON, OR ARISING OUT OF, UNDER, 
OR IN CONNECTION WITH THIS AGREEMENT, WHICH HAVE BEEN 
FOUND TO BE OUTSIDE THE SCOPE OF THE ABOVE MEDIATION AND 
ARBITRATION PROVISIONS.  EACH PARTY HEREBY IRREVOCABLY 
CONSENTS TO THE SERVICE OF PROCESS BY REGISTERED MAIL, 
POSTAGE PREPAID, OR BY PERSONAL SERVICE WITHIN OR WITHOUT 
THE STATE OF TENNESSEE AT ITS THEN-CURRENT PRINCIPAL PLACE 
OF BUSINESS.  EACH PARTY HEREBY EXPRESSLY AND IRREVOCABLY 
WAIVES ANY OBJECTION THAT IT MAY HAVE OR HEREAFTER MAY 
HAVE TO THE LAYING OF VENUE OF ANY SUCH PROCEEDINGS 
BROUGHT IN ANY SUCH COURT REFERRED TO ABOVE AND ANY 
CLAIM THAT ANY SUCH LITIGATION HAS BEEN BROUGHT IN AN 
INCONVENIENT FORUM.  TO THE EXTENT THAT [CNI] OR [MBF] HAS 
OR HEREAFTER MAY ACQUIRE ANY IMMUNITY FROM SUIT IN OR 
JURISDICTION OF ANY COURT NAMED ABOVE OR FROM ANY LEGAL 
PROCESS FROM OR RELATING TO ANY SUCH CORT WHETHER BY 
REASON OF LAW APPLICABLE TO AMERICAN INDIANS, THROUGH 
SERVICE OR NOTICE, ATTACHMENT PRIOR TO JUDGMENT, 
ATTACHMENT IN AID OF EXECUTION OR OTHERWISE) WITH RESPECT 
TO ITSELF OR ITS PROPERTY, SUCH PARTY HEREBY IRREVOCABLY 
WAIVES SUCH IMMUNITY.  EACH PARTY REPRESENTS AND 
WARRANTS THAT SUCH WAIVER BY IT IS VALID, ENFORCEABLE AND 
EFFECTIVE.  EACH PARTY WAIVES ANY RIGHT THAT IT MAY HAVE TO 
CLAIM OR RECOVER IN ANY ARBITRATION LEGAL ACTION OR 
PROCEEDING REFERRED TO IN THIS SECTION ANY OF ITS SPECIAL, 
EXEMPLARY, PUNITIVE OR CONSEQUENTIAL DAMAGES. 

(Exhibit “B”) (Capitalization in original) (emphasis added). 
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CNI subsequently sent a letter purporting to repudiate the Agreement.  Pursuant to the 

Agreement, MBF initiated an a mediation proceeding with the American Arbitration Association 

(“AAA”).  The mediation and subsequent negotiations were unsuccessful, so MBF duly and 

properly instituted an arbitration proceeding with the AAA, pursuant to the Agreement. 

The AAA opened a file and contacted counsel for MBF and counsel for CNI to conduct a 

scheduling conference for the arbitration.  However, CNI’s counsel cancelled the scheduling 

conference call, and did not give dates to reschedule it.  Instead, on April 15, 2008, CNI filed suit 

against MBF and the AAA in the Chickasaw Nation District Court in Ada, Oklahoma, seeking to 

enjoin MBF and the AAA from proceeding with the arbitration, and seeking a declaration that the 

contract was void because although Mr. Wright, CNI’s President and CEO, had executed it, and it 

contained a “representation and warranty” that the waiver clause was “valid, enforceable and 

effective”, because CNI’s Board had not formally adopted a written resolution2 approving the 

waiver and that, hence, the waiver of sovereign immunity in the Agreement was invalid.  

In response to that, MBF instigated this case on April 24, 2008.  On May 7, 2008, CNI filed 

the instant Motion.  This Honorable Court has set a hearing on CNI’s Motion for June 10, 2008.  

MBF understands that the Chickasaw Nation District Court has set a hearing on CNI’s request to 

enjoin the arbitration proceeding for June 26, 2008. 

IV. LAW AND ARGUMENT 

                                                 
2 CNI does not allege that its Board was uninformed about the transaction and contract with MBF or that management 
was acting in a rogue manner. CNI alleges only that no formal resolution of its Board was adopted.  An interesting, 
as-yet unresolved question in this case is the degree to which CNI management informed its Board, perhaps fully, 
about the Agreement and may (or may not) have received “winks and nods” to go ahead, with the step of adopting a 
formal  resolution deliberately avoided (although achieved in substance)  to create a technical defense to performance 
on the Agreement. At some point in whatever proceeding eventuates between MBF and CNI, were it to be determined 
that CNI’s technical “no resolution” defense has not been waived, discovery can reveal exactly what the CNI Board’s 
involvement in this contract really was.  
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A. This Honorable Court Has Subject Matter Jurisdiction. 

CNI states that MBF’s Complaint “does not specifically assert a basis for subject-matter 

jurisdiction but seemingly relies on diversity jurisdiction”.  (CNI’s Memo., at p. 3).  This is 

incorrect.   MBF’s Complaint alleges the existence of federal question and diversity jurisdiction.  

(Complaint, ¶ 4). 

MBF respectfully submits that CNI has misapprehended MBF’s position with regard to 

subject-matter jurisdiction.  MBF does not contend that there is subject matter jurisdiction by 

virtue of the Federal Arbitration Act or the Declaratory Judgment Act.  (See CNI’s Motion at p. 1, 

Memorandum at pp. 1-2).  Rather, MBF contends that because CNI is a federally-chartered 

corporation, the issue of whether its waiver of sovereign immunity, to the extent that sovereign 

immunity existed at all, will be governed by the federal common-law doctrines of estoppel, 

apparent authority and unclean hands; and application of federal common-law is a basis which will 

support federal question of jurisdiction.   

1) Federal Question Jurisdiction Exists Due to the Applicability of 

Federal Common-Law. 

28 U.S.C. §1331 extends district courts’ original jurisdiction to “all civil actions arising 

under the Constitution, laws, or treaties of the United States.”  The term "laws," within the 

meaning of this section, embraces claims founded on federal common-law.  National Farmers 

Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 850, (1985); See also Illinois v. City of Milwaukee, 

406 U.S. 91, 100 (1972) (“We see no reason not to give ‘laws' its natural meaning, and therefore 

conclude that § 1331 jurisdiction will support claims founded upon federal common-law as well as 

those of a statutory origin”); C. Wright, A. Miller, & E. Cooper, Federal Practice and Procedure § 
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4514, p. 455 (2d ed. 1996) (“A case ‘arising under’ federal common-law presents a federal 

question and as such is within the original subject-matter jurisdiction of the federal courts”).  

Stated similarly, “[f]ederal common-law as articulated in rules that are fashioned by court 

decisions are ‘laws' as that term is used in § 1331.” National Farmers, 471 U.S. at 850.  

Moreover, it is well-settled that the “internal affairs” of a corporation are governed by the 

laws of its jurisdiction of incorporation.  See, e.g., Edgar v. MITE Co. 457, U.S. 624, 645 

(explaining, in part, that the internal affairs doctrine is a “conflict of laws principle which 

recognizes that only one State should have authority to regulate a corporation’s internal 

affairs-matters peculiar to the relationships among or between the corporation and its current 

officers, directors and shareholders, because otherwise a corporation could be faced with 

conflicting demands”).  See also 36 Am. Jur. 2d Foreign Corporations §78 (2008).  In this case, 

CNI’s President and CEO signed a contract with MBF that contained:  (i) an express arbitration 

clause; (ii) a waiver of Native American sovereign immunity; and (iii) a written “representation 

and warranty” that the waiver was “valid, enforceable and effective.”  Now refusing to arbitrate, 

CNI claims that the waiver was ineffective owing to alleged non-approval by its Board of 

Directors.  This issue will be resolved by reference to the doctrines of estoppel, apparent authority 

and unclean hands, each of which is recognized under federal common-law (as will be discussed in 

more detail below).  The crux of this case, then, is about the internal affairs of CNI, a 

federally-chartered corporation, the “internal affair” being the waiver of sovereign immunity 

effected by the President and Chief Executive Officer’s written assurance that all internal 

procedures had been followed.  As such, federal common-law applies and provides the basis for 

jurisdiction under Section 1331.  See, e.g., Native American Distributing v. Seneca-Cayuga 

Tobacco Co., 491 F. Supp. 2d 1056, 1063, n.6 (finding that federal question jurisdiction existed via 
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allegations that the Defendants had violated the Sherman Act, but further suggesting that the 

interpretation of the tribal corporate charter, which was issued by the Secretary of the Interior 

pursuant to the IRA, may also present a federal question that would give rise to jurisdiction 

pursuant to Section 1331).  

In other words, because CNI is a federally-chartered corporation, the instant case turns on 

the consideration of federal law related to governance of federally-chartered corporations and the 

federal common-law doctrines of estoppel, apparent authority, and unclean hands.   This Court is 

called upon to assess the signatory power and/or actual or apparent authority of CNI’s President 

and CEO to execute the contract at issue, on behalf of the federally-chartered corporation, or the 

effect upon CNI of estoppel to deny the officer’s authority.  These decisions must be made in 

accordance with established federal common-law principles.  See e.g., Taylor v. Peoples Natural 

Gas Co., 49 F.3d 982 (3d Cir.1995) (applying federal common-law agency principles to find that 

ERISA plan's participants reasonably believed that the fiduciary had given the supervisor of 

employee benefits the authority to counsel them regarding possible changes in the plan and 

therefore finding that the fiduciary would be liable “for any affirmative material 

misrepresentations” made by the supervisor regarding the possible changes in the plan); Aguilar v. 

International Longshoremen's Union Local # 10, 966 F.2d 443 (9th Cir.1992) (listing the federal 

common-law elements of a promissory estoppel claim);  and  Holt v. Winpisinger, 811 F.2d 1532, 

1541-42 (D.C. Cir. 1987) (finding, in part, that federal common-law recognized estoppel, laches, 

and unclean hands as valid defenses); City of Springfield v. Washington Public Power Supply 

System, 564 F.Supp. 90 (D.C. Or. 1983) (applying federal common-law to contract involving a 

federal agency and finding that signatories of contract at issue had authority to enter into those 

agreements). 
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CNI disputes this, in a one-sentence claim, asserting without authority that “this is not a 

federal question case merely because certain federal laws dealing with the incorporation of CNI 

exist.”  (CNI’s memo. at p. 6).  CNI cites no statutory or case-law for this premise, arguing instead 

that since MBF’s Complaint seeks only to compel arbitration and/or a declaratory judgment, and 

neither of those statutes raises a federal question, then there must be no federal question 

jurisdiction.  (CNI’s Memo. at pp. 6-7).  But CNI overlooks that MBF does not base its federal 

question claim on either of those statutes, and also overlooks the extensive case law to the effect 

that when a case turns on the federal common-law of corporate governance, that is a federal 

question; MBF has not sought a money judgment in this action because there is a pending 

arbitration proceeding, in which MBF seeks its damages, as it is required to do by the Agreement. 

CNI is a federally-chartered corporation.  The internal affairs of this federally-chartered 

corporation form the critical issues before the Court.  Therefore, federal common-law provides the 

only source of applicable law by which to resolve these issues.  An action which will be resolved 

pursuant to federal common-law is an action “arising under the constitution, laws or treaties of the 

Untied States.”  Therefore, this Honorable Court has subject matter jurisdiction pursuant to 28 

U.S.C. § 1331, and so this aspect of the Motion to Dismiss is not well-founded. 

2) Diversity Jurisdiction Exists, and It Is Not Affected by CNI’s Claim of 

Sovereign Immunity. 

MBF also alleged that this Honorable Court has subject matter jurisdiction of this case by 

virtue of diversity jurisdiction.  CNI disputes this, arguing that because it was created pursuant to 

the Oklahoma Indian Welfare Act (“OIWA”), and because its Charter purports to maintain 

sovereign immunity, it somehow is not a citizen of any state, so there is no such thing as diversity 

Case 2:08-cv-02253-SHM-dkv     Document 8      Filed 06/05/2008     Page 12 of 29



13 
M JRB2 1086787 v2 
2903885-000002 06/05/2008 

jurisdiction for an entity such as CNI.  MBF respectfully submits that this is incorrect.  It is 

important to note that CNI is not an Indian tribe; it is a corporation with its own separate existence, 

which is owned by an Indian tribe. 

This Court has original jurisdiction over all actions between citizens of different states 

where the amount in controversy exceeds $75,000.  28 U.S.C. § 1332.  There is no dispute that the 

amount in controversy exceeds $75,000.   

For jurisdictional purposes, a corporation is considered to be a citizen of the State in which 

it is chartered, as well as the state in which it maintains its principal place of business.  28 U.S.C. § 

1332(c)(1).  As a federally-chartered tribal corporation that maintains its principal place of 

business in Oklahoma, CNI is a resident of Oklahoma.  American. Vantage Cos., Inc. v. Table 

Mountain Rancheria, 292 F.3d 1091, 1095 n. 1 (9th Cir. 2002) (“An incorporated tribe, or an 

incorporated arm of a tribe, is, like any other corporation, ordinarily a citizen of the state in which 

it resides.”) (citations omitted); Gaines v. Ski Apache, 8 F.3d 726, 729 (10th Cir 1993) (finding 

diversity improper because “the allegations in the Complaint do not establish that Ski Apache is an 

entity separate from the tribe…”–the opposite of the situation here).  As a Delaware limited 

liability company with its principal place of business in Tennessee, MBF is a citizen of both 

Delaware and Tennessee.  Thus, complete diversity between the parties exists and, setting aside for 

a moment CNI’s argument that it is somehow tantamount to an Indian tribe itself and therefore not 

a citizen anywhere, this Court has subject matter jurisdiction.  

CNI seeks to carry the analysis a step further, arguing that it is not a citizen of any state, 

making diversity jurisdiction inapplicable.  According to CNI, the citizenship of tribal 

corporations organized under the Oklahoma Indian Welfare Act (“OIWA”) is analyzed differently 
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from corporations organized under the Indian Reorganization Act (“IRA”), tribal laws, or state 

laws; it is undisputed that a corporation organized under the IRA is subject to diversity jurisdiction.  

CNI claims that this is because the OIWA permits the tribe to extend its sovereign immunity to the 

corporation.3  As stated by CNI, because CNI’s Charter purports that it is immune, and“[b]ecause 

the issues of sovereign immunity and diversity are intertwined, CNI not only expressly enjoys 

sovereign immunity but that also means that it is non-diverse . . . .”  (CNI’s Memo. at p. 5).  MBF 

submits respectfully, that there is no law to support this premise, and that is because it is an 

illogical statement. 

CNI cites to Gaines v. Ski Apache, 8 F. 3d 726 (10th Cir. 1993), for this proposition.  

According to CNI, Gaines held that, in order for a Native American corporation to be deemed a 

resident of a state for diversity purposes, it must be incorporated under either the IRA or tribal law.  

However, the Gaines court simply held that diversity was improper because “[t]he allegations in 

the complaint do not establish that Ski Apache is an entity separate from the tribe . . . .”  See 

Gaines, 8 F.3d at 729.  Although the court mentioned that the defendant could have become a 

corporation under either the IRA or tribal law, it never held that the tribe must have used the IRA 

or tribal law to incorporate in order for diversity to be proper.  See generally id.  That the court 

does not discuss the OIWA is not surprising, given that the tribe at question was not an Oklahoma 

tribe.  See id. at 728 (noting that the defendant was owned and operated by the Mescalero Apache 

Tribe in New Mexico).  There is absolutely nothing in Gaines that exempts corporations organized 

under the OIWA from diversity jurisdiction or carves out a special exception for tribal 

corporations organized under the IRA or tribal laws.  CNI’s contrary position tortures the language 

                                                 
3 As will be discussed later, MBF does not believe that CNI enjoys tribal immunity, either because CNI, as a corporate 
entity legally distinct from the tribe, cannot claim tribal immunity or because CNI waived any immunity to which it 
may have been entitled. 
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of the Gaines opinion and directly contradicts the clear language of 28 U.S.C. § 1332(c)(1) that 

makes all corporations residents of the states in which they reside. 

There is no reason to distinguish between corporations organized under the IRA from those 

organized under the OIWA.  Section 3 of the OIWA simply extends the rights and privileges under 

sections 16 and 17 of the IRA to the Chickasaw Nation, which is specifically excluded from resort 

to those sections.  See 25 U.S.C. § 503 (entitling all tribes covered by the OIWA “to enjoy any 

other rights or privileges secured to an organized Indian tribe under the [IRA]; 25 U.S.C. § 473 

(excluding several Oklahoma tribes, including the Chickasaw Nation, from organizing under 

sections 16 and 17 of the IRA).  As conceded by CNI, corporations formed under section 17 of the 

IRA are treated as citizens of the state in which they reside.  There is nothing in the OIWA that 

requires the Court to treat corporations formed under its aegis any differently; CNI’s incorporation 

under the OIWA does not create any presumption of immunity as CNI would like.  CNI has 

attempted to contrast the immunity of a tribal corporation organized under the OIWA with those 

organized under the Indian Reorganization Act (“IRA”), which it concedes do not have immunity.  

(CNI’s Memo. at p.5).  This distinction has not been recognized in any decisions of which MBF is 

aware (nor any that CNI has been able to cite).  Rather, the legislative history of the two acts 

indicates that immunity for organizations incorporated under them should be analyzed similarly.   

“Congress’s purpose in enacting [the OIWA] and its similar counterpart, 25 U.S.C. 477 

[the IRA], which permits tribes from other states to organize as corporations, was to promote 

organization by tribes for economic purposes.”  State ex. rel. Oklahoma Tax Comm’n, 1992 OK 

127 (1992) (emphasis added) (citing Morris v. Watt, 640 F.2d 404, 409 n.11 (D.C. Cir. 1981)).  

The IRA, passed in 1934, excluded certain tribes, including those in Oklahoma such as the 

Chickasaw Nation, from its provisions on self-governance and corporate organization.  Muscogee 
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(Creek) Nation v. Hodel, 851 F.2d 1439, 1442 (D.C. Cir. 1988).  One reason for their exclusion 

was that the tribes in Oklahoma had progressed toward assimilation and public policy at the time 

was not to encourage a return to reservations.  Id.  There were also concerns that the IRA would 

reduce Oklahoma’s property tax revenue.  Id. at 1442 n.5.  However, two years after passing the 

IRA, Congress decided to grant similar rights for the formerly excluded tribes in Oklahoma, such 

as the Chickasaw Nation, and passed the OIWA for that purpose. Id.  

MBF is unaware of any reported cases that have distinguished incorporation under the 

OIWA from incorporation under the IRA in determining immunity, nor has CNI cited to any.  CNI 

concedes that tribal entities incorporated under the IRA are “not immune.”  (CNI’s Memo., p. 5).  

There is no logical reason to distinguish between a corporation formed under the IRA and one 

under the OIWA.  Accordingly, CNI similarly should be “not immune.”   

An entity associated with a tribe does not benefit from tribal sovereign immunity unless the 

tribe is the real party in interest.  Runyon v. Assoc. of Village Council Presidents, 84 P.3d 437, 440 

(Alaska 2004) (finding that non-profit corporation comprised of tribes was not entitled to tribal 

immunity)  See also McNally CPAs & Consultants v. DJ Hosts, No. 03-1159, 2004 Wis. App. 

LEXIS 960 at *12 (Wisc. Ct. App. Nov. 24, 2004) (finding no immunity for state-chartered 

corporation owned by tribe).  The Chickasaw Nation is not the real party in interest in this matter, 

nor has CNI alleged that it is.  Factors in determining whether immunity extends to the corporation 

include:  

1. Whether the corporation is organized under the tribe’s laws or constitution;  

2. Whether the corporation’s purposes are similar to or serve those of the tribal 
government;  
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3. Whether the corporation's governing body is comprised mainly or solely of tribal 
officials; 

4. Whether the tribe's governing body has the power to dismiss corporate officers; 

5. Whether the corporate entity generates its own revenue; 

6. Whether a suit against the corporation will affect the tribe's fiscal resources; 

7. Whether the corporation has the power to bind or obligate the funds of the tribe; 

8. Whether the corporation was established to enhance the health, education, or 
welfare of tribe members, a function traditionally shouldered by tribal governments; and 

9. Whether the corporation is analogous to a tribal governmental agency or instead 
more  like a commercial enterprise instituted for the purpose of generating profits for its private 
owners.  McNally, 2004 Wis. App. Lexis 960 at * p.12. 

 
The entity's financial relationship with the tribe is of paramount importance.  Runyon, 84 

P.3d at 440-41.  If a judgment against the entity will not reach the tribe's assets or if the entity lacks 

the power to bind or obligate the funds of the tribe, it is unlikely that the tribe is the real party in 

interest.  Id.; see also White Mountain Apache Tribe v. Smith Plumbing Co., Inc., 856 F.2d 1301, 

1305 (9th Cir. 1988) (holding that sovereign immunity does not bar action against tribe’s surety 

because judgment against surety will not run against tribe).  Thus, the issue of CNI’s claim to 

sovereign immunity arises also in the jurisdictional context. 

The key to resolving this issue is to consider what CNI really is.  MBF acknowledges that if 

the Defendant were the tribe itself, or an unincorporated association owned by the tribe, there 

would be a genuine issue of sovereign immunity.  But, CNI is a formally-chartered corporation, 

with its own Board and Officers, and its charter prohibits claimants against CNI from piercing 

CNI’s veil to reach the tribe’s assets.  The Supreme Court of Arizona determined that a tribal 

corporation, the Picopa Construction Company, did not have tribal immunity even though a tribal 

government created the organization and was its sole stockholder. Dixon v. Picopa Construction 
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Company, 772 P. 2d 1104, 1110, 160 Ariz. 251, 257 (1989).   The court noted the following factors 

in determining that the organization did not have tribal immunity: (1) Picopa had a board of 

directors separate from the tribal government; (2) Picopa’s charter insulated the tribe’s assets from 

Picopa’s debts; (3) Picopa’s activities were not related to tribal self-governance or promotion of 

tribal interests; and (4) Picopa was not formed for the purpose of carrying out tribal governmental 

functions.  Id.    

Similarly, CNI operates distinctly from the Chickasaw Nation, and a judgment against CNI 

would not obligate the tribe’s funds.  As stated by CNI’s own charter, “this Corporation is a 

distinct legal entity pursuant to 25 U.S.C. Section 503 wholly owned [sic] by the Chickasaw 

Nation and its corporate activities, transactions, obligations, liabilities and property are not those 

of the Chickasaw Nation.”  (Exhibit “A“).  CNI is not tantamount to a tribal agency, it is a diverse, 

for-profit corporation with thousands of employees, and has its own directors and officers.  

Accordingly, CNI is a citizen of Oklahoma for diversity purposes, and a self-serving statement in 

its Charter purporting that it “possesses” the tribe’s immunity, cannot create immunity where none 

exists, especially where it is directly contradicted by the operative section of the Charter, quoted 

above, to the effect that a claimant cannot pierce CNI’s corporate veil to reach the Chickasaw 

Nation’s assets.  Since a claim against CNI cannot, by virtue of its own charter, be a claim against 

the tribe, then pursuant to the authorities cited above, CNI cannot claim the tribe’s sovereign 

immunity. 

CNI argues that the tribe’s sovereign immunity extends to any commercial entity 

established by the tribe (CNI’s memo, pp. 7-8).  But this is so only if the commercial entity is 

“acting as an arm of the tribe”.  Allen v. Gold Country Casino, 464 F.3d 1044, 1046 (9th Cir. 2006).  

In making this determination, “[t]he question is . . . whether the entity acts as an arm of the tribe so 
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that its activities are properly deemed to be those of the tribe.”  Id. (emphasis added).  See also 

McNally, Lexis 960 at *12.  CNI’s corporate charter expressly and plainly states that “its corporate 

activities, transactions, obligations, liabilities and property are not those of the Chickasaw 

Nation.”  (Exhibit “A”) (emphasis added).  Thus, CNI is not “acting as an arm of the tribe” and is 

not entitled to the tribe’s sovereign immunity. 

There are a few cases, including these cited by CNI, which suggest that a corporation  

owned by a tribe is entitled to the tribe's sovereign immunity absent a clear and unequivocal waiver.  

See United States v. United States Fid. & Gty. Co., 309 U.S. 506, 512, 60 S. Ct. 653, 841, Ed. 2d 

894 (1940) (Indian tribe) (Appendix “A”);  See also World Touch Gaming, Inc. v. Massena 

Management, LLC, 117 F. Supp. 2d 271, 274-75 (N.D.N.Y. 2000) (un-incorporated association 

owned by tribe); Danka Funding Co., LLC v. Sky City Casino, 329 N.J. Super. 357, 747A. 2d 837, 

841-42 (1999) (Indian tribe); Hydrothermal Energy Corp. v. Fort Bidwell Indian Community 

Council, 170 Cal. App. 3d 489, 494-96, 216 Cal. Rptr. 59 (Cal. Ct. App. 1985) (Indian tribe); Red 

Lake Band of Chippewa Indians v. American Arbitration Ass’n, No. 4-81-262 (D. Minn. July 13, 

1981) (Indian tribe).  Some of the newer of these cases cite to Kiowa Tribe of Okla. v. 

Manufacturers Techs., Inc., 523 U.S. 751 (1998), for the proposition that "tribal immunity extends 

to the tribe's corporate, as well as governmental activities."  See, e.g., Marceau v. Blackfeet Hous. 

Auth., 455 F.3d 974, 978 (9th Cir. 2006); see also Trudgeon v. Fantasy Springs Casino, 71 Cal. 

App. 4th 632, 642 (Cal. Ct. App. 1999).   However, this  is a misapplication of Kiowa.  The exact 

quote from Kiowa that these cases  cite to is: "Nor have we yet drawn a distinction between 

governmental and commercial activities of a tribe."  This statement was made in the context of an 

unincorporated commercial enterprise wholly-owned and operated by the tribe.  To stretch the 

holding of Kiowa regarding the commercial activity of the tribe to extend sovereign immunity to 
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the commercial activity of a corporation separate and distinct from the tribe, as CNI asks the Court 

to do, is unwarranted.  Rather, the critical factor is precisely as  MBF has framed the issue: whether 

the tribe itself is the real party in interest.   Since the Chickasaw Nation cannot, by virtue of CNI's 

own charter, be the real party in interest, then CNI should not be held to enjoy the tribe's sovereign 

immunity.   

B. Any Immunity Which May Have Existed Was Explicitly and Effectively 

Waived In The Agreement. 

CNI does not contend that the waiver language was ineffective, only that CNI’s Board did 

not approve it.  The waiver language is clear, meaning that it is valid.  C&L Enter., Inc. v. Citizen 

Bank of Potawatomi Indian Tribe of Okla., 5432 U.S. 411, 419 (2001).  Indeed, in C&L, the 

Supreme Court held that a contractual arbitration clause that provided for enforcement of the 

arbitration award “in any Court having jurisdiction thereof” constituted a waiver of immunity by 

the tribe.  532 U.S. at 419.  The arbitration clause in the Agreement is much more extensive and 

definite than that, but MBF acknowledges that the Supreme Court did note that its ruling did not 

encompass situations in which there was a claim that a waiver was not authorized.  532 U.S. at 423 

N.6.  However, CNI went further than that in this case, inasmuch as CNI’s President and CEO 

approved of it and “represented and warranted” that it was “valid, binding and effective”; thus CNI 

is barred by the federal common-law doctrines of estoppel, apparent authority and unclean hands 

from disavowing it.  (See cases cited above). 
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C. Tribal Exhaustion is Not Required and Would Serve No Purpose Other Than 

Delay Because the Chickasaw Nation District Court Does Not Have 

Jurisdiction Over MBF.    

1) To assert jurisdiction, tribal courts must meet the “ minimum 

Contacts” standard. 

Tribal exhaustion is not required because the filing in the tribal court was “patently 

violative of express jurisdictional prohibitions.”  National Farmer’s Union Ins. Co. v. Crow Tribe 

of Indians, 471 U.S. 845, 856 n.21 (1985).  Where the tribal court plainly lacks jurisdiction, 

exhaustion serves no other purpose than delay and is, therefore, unnecessary.  Nevada v. Hicks, 

533 U.S. 353, 369 (2001) (exhaustion not required because tribal court lacked jurisdiction over 

state officials for causes of action related to performance of their official duties); Hornell Brewing 

Co. v. Rosebud Sioux Tribal Court, 133 F.3d 1087, 1093 (8th Cir. 1995) (exhaustion not required 

where tribal court lacked jurisdiction because there was no on-reservation conduct by defendant).  

The Chickasaw Nation does not have any basis to assert personal jurisdiction over Memphis 

Biofuels.  This lack of jurisdiction is so abundantly clear that exhaustion is unnecessary and would 

serve only to delay the resolution of this case.   

Tribal courts must comply with the due process requirements of personal jurisdiction of the 

Indian Civil Rights Act, 25 U.S.C. § 1302, which is analyzed using the minimum contacts analysis 

provided in International Shoe v. Washington.  Defender v. Zephier, 435 N.W.2d 717, 720-21 n.2 

(S.D. 1989) (“Although International Shoe did not involve a claim of jurisdiction by a tribal court, 

the same due process standard is applicable to tribal courts due to incorporation of the  Due 

Process Clause in the Indian Civil Rights Act.”).  See also Red Fox v. Hettich, 494 N.W.2d 638, 
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645 (S.D. 1993); In re J.D.M.C., 739 N.W.2d 796, 811 (S.D. Sept. 12, 2007); Teague v. Bad River 

Band of the Lake Superior Tribe of Chippewa Indians, 665 N.W.2d 899, 910 (Wis. 2003) (all 

applying International Shoe to determine personal jurisdiction of tribal court).   

The underlying principle of the due process analysis in the context of personal jurisdiction 

is that the defendant must have “certain minimum contacts with [the forum] such that the 

maintenance of the suit does not offend ‘traditional notions of fair play and substantial justice.’”   

Youn v. Track, Inc., 324 F.3d 409, 417 (6th Cir. 2003) (quoting Int’l Shoe Co. v. Washington, 326 

U.S. 310, 316 (1945).  For example, the Supreme Court of South Dakota held that a tribal court did 

not have personal jurisdiction over a non-Indian who neither resided nor was domiciled on a 

reservation, even though he had married a member of the tribe and allowed his children to receive 

services from the tribe.  In re J.D.M.C. , 739 N.W.2d at 812.  Neither the consensual relationship 

with his wife nor the contacts of his children were sufficient to establish personal jurisdiction.  Id.   

The Supreme Court distinguishes between “general” and “specific” jurisdiction, either of 

which can be a basis for personal jurisdiction.  See, e.g., Helicopteros Nacionales de Colombia, 

S.A. v. Hall, 466 U.S. 408, 414 (1984); see also Youn, 324 F.3d at 418.  As set forth below, the 

tribal court does not have either general or specific jurisdiction over MBF, and therefore, 

exhaustion should not be required.  It is important to note that in the Agreement, the parties 

consented to the jurisdiction of the federal court in Tennessee or the state courts of Oklahoma – not 

the tribal court.  (See Exhibit “B”).  This choice of forum clause is effective. 

Federal courts sitting in diversity apply the choice of law provisions of the forum state.  

Mackey v. Judy’s Foods, Inc., 867 F.2d 325, 328 (6th Cir. 1989).  “Under Tennessee law, the 

validity of a contract and the substantive rights of the parties to the contract are governed by the 
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law of the state contemplated by the parties; in the absence of evidence to the contrary, the parties 

are presumed to have intended to contract pursuant to the laws of the state in which the contract 

was entered into.”  Id.  Because the Agreement designates Tennessee law as controlling, 

Tennessee contract law applies in this case. 

Tennessee laws provides that in general, “choice of forum” clauses are valid and 

enforceable against the parties to a contract, unless doing so would be unfair and inequitable.  

Dyersburg Mach. Works, Inc. v. Rentenbach Eng’g Co., 650 S.W.2d 378, 380 (Tenn. 1983); Lamb 

v. MegaFlight, Inc., 26 S.W.3d 627, 631 (Tenn. Ct. App. 2000).  The principal question is 

“whether [the choice of forum clause is] fair and reasonable in light of all the surrounding 

circumstances attending [its] origin and application.”  Dyersburg Mach. Works, 650 S.W.2d at 380.  

Such clauses are fair and reasonable unless: "(1) the plaintiff cannot secure effective relief in the 

other state, for reasons other than delay in bringing the action; (2) or the other state would be a 

substantially less convenient place for the trial of the action than this state; (3) or the agreement as 

to the place of the action was obtained by misrepresentation, duress, abuse of economic power, or 

other unconscionable means; (4) or it would for some other reason be unfair or unreasonable to 

enforce the agreement."  Id.  Inasmuch as none of these criteria is applicable here, Tennessee’s 

substantive law applies. 

2) The Tribal Court Lacks General Personal Jurisdiction Because MBF 

Has Not Had “ Continuous and Systematic ”  Contacts With the 

Chickasaw Nation. 

General jurisdiction is proper only where a defendant has such “continuous and 

systematic” contacts with the forum that it may exercise personal jurisdiction even if the action is 
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unrelated to the defendant’s contacts with the state.  Intera Corp. v. Henderson, 428 F. 3d 605, 

613-19 (6th Cir. 2005) (citing Bird. v. Parsons, 289 F.3d 865, 873 (6th Cir. 2002)).  Courts have 

interpreted “continuous and systematic” contacts to require significantly more than mere 

minimum contacts with the forum state.  See, e.g. Bradley v. Mayo Foundation, 1999 U.S. Dist. 

Lexis 17505, at * 17 (E.D.ky. Aug. 10, 1999) (citing Provident Nat’l Bank v. California Fed. Sav. 

& Loan Ass’n, 819 F.2d 434, 437 (3d Cir. 1987)).  Substantial forum contact is necessary for a 

court to exercise general jurisdiction over a defendant.  Irizarry v. East Longitude Trading Co. Ltd., 

296 F. Supp. 2d 862, 864 (N.D. Ohio 2003).  The facts required to establish general jurisdiction 

must be “extensive and persuasive.”  Reliance Steel Prods. v. Watson, Ess, Marshall, 675 F.2d 587, 

589 (3d Cir. 1982).  Indeed, "perhaps because of the higher contacts required, the [United States] 

Supreme Court has upheld general jurisdiction only once, and lower courts have evinced a 

reluctance to assert general jurisdiction over individual defendants or foreign corporations even 

when the contacts with the forum state are quite extensive."  Moore's Federal Practice § 108.41[3] 

(3d ed. 1999) (“Moore”); see also Submersible Sys., Inc. v. Perfordara Central, S.A., 249 F.3d 413, 

419 (5th Cir. 2001) (citing Moore). 

In determining whether to exercise general personal jurisdiction, courts examine several 

factors including:  (1) whether the defendant is licensed to do business in the forum state and has 

an agent for service of process in the state; (2) whether the defendant maintains an office, bank, 

telephone listing, or employees in the state; and (3) whether the defendant pays taxes to or collects 

taxes from the forum state.   See Helicopteros, 466 U.S. at 416-419; Conti v. Pneumatic Products 

Corp., 977 F.2d 978, 981 (6th Cir. 1992).   

MBF is a Delaware limited liability company with its principal place of business in 

Memphis, Tennessee.  It does not have an office, bank, telephone listing or employees in either 
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Oklahoma or the Chickasaw Nation, nor does it pay taxes to either jurisdiction.  It has never done 

business there.  (Declaration of Ken Arnold).  Accordingly, the tribal court could not maintain 

general jurisdiction over MBF.   

3) The Tribal Court Does Not Have Specific Jurisdiction Over MBF. 

In Southern Machine Co. v. Mohasco Industries, Inc., the Sixth Circuit set forth a 

three-part test to establish the existence of specific jurisdiction over a defendant.  401 F.2d 374, 

381 (6th Cir. 1968).  First, the defendant must purposefully avail itself of the privilege of acting in 

the forum state, or causing a consequence in the state. Id.  Second, the cause of action must arise 

from the defendant’s activities in the forum state.  Id.  Finally, the acts of the defendant or 

consequences caused by the defendant must have a substantial enough connection with the state to 

make the exercise of jurisdiction reasonable.  Id.  As set forth below, MBF has had no contacts 

with the Chickasaw Nation that would satisfy any of these requirements. 

The “purposeful availment” requirement is satisfied when a defendant’s contacts with the 

forum state create a “substantial connection” to the state, and when the defendant’s conduct and 

connection are such that it can reasonably anticipate litigation in the forum state.  CompuServe, 

Inc. v. Patterson, 89 F.3d 1257, 1263 (6th Cir. 1996).  The emphasis in the purposeful availment 

inquiry is whether the defendant has engaged in “some overt actions connecting the defendant with 

the forum state.”  Dean v. Motel 6 Operating L.P., 134 F.3d 1269, 1274 (6th Cir. 1998).  The 

purposeful availment requirement “serves to protect a defendant from being haled into a 

jurisdiction by virtue of ‘random’, ‘fortuitous’ or ‘attenuated’ contacts.”   Intera Corp., 428 F.3d at 

616 (citation omitted).    
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The second element of the Mohasco test requires an “analysis of whether [the plaintiff’s] 

claims ‘arise from’ the [defendant’s] contact with the [forum state].”  Bird, 289 F. 3d at 875.  If the 

defendant’s contacts are related to the operative facts in the controversy, the action will be 

considered to have arisen from the contacts.  Id.  This factor does not require that the cause of 

action formally “arise from” defendant’s contacts with the forum; rather, this criterion requires 

only that “the cause of action, of whatever type, have a substantial connection with the defendant’s 

in-state activities.”  Third Nat’l Bank in Nashville v. WEDGE Group, Inc., 882 F.2d 1087, 1091 

(6th Cir. 1989) (quoting Mohasco, 401 F.2d at 384 n. 27).  For example, in CompuServ, plaintiff 

CompuServe, an Ohio-based company, filed suit in Ohio against defendant, the owner of a 

software company, for a declaration claiming that it had not infringed on any of defendant’s 

common-law trademarks.  The court held that plaintiff’s cause of action had arisen out of 

defendant’s connection with Ohio, finding that he “placed his software on CompuServe’s 

Ohio-based system.  He used that system to advertise his software and sell it.  [Also] [t]he 

proceeds of those sales flowed to him through Ohio.”  CompuServ, 89 F.3d at 1267.   

The final element of the Mohasco test requires that “the acts of the defendant or 

consequences caused by the defendant must have a substantial enough connection with the forum 

state to make the exercise of jurisdiction over the defendant reasonable.”  See Youn, 324 F.3d at 

419 (citation omitted).  In determining whether it is reasonable to exercise jurisdiction over a 

defendant, courts consider whether the exercise of jurisdiction would violate “traditional notions 

of fair play and substantial justice.”  See CompuServe, Inc., 89 F.3d at 1268.  In doing so, a court 

must evaluate several factors including:  (1) the burden on the defendant; (2) the interest of the 

forum state; and (3) other states’ interest in securing the most efficient resolution of the 

controversy.  Id.   In the present instance, an evaluation of these factors supports a finding that it 
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would be unreasonable to subject MBF to the tribal court’s jurisdiction.  MBF has had no dealings 

with any other entity in Oklahoma or with the Chickasaw Nation.  The Agreement required CNI to 

deliver raw materials to CNI in Tennessee and to pick up the finished product in Tennessee.  The 

contract was to have been performed in Tennessee.  Accordingly, the tribal court has neither 

general nor specific jurisdiction over MBF. 

4) None of the Policies Underlying the Exhaustion Doctrine Would Be 

Furthered By Its Application in this Case. 

The policies underlying tribal exhaustion do not support applying the doctrine in this 

instance.  Tribal exhaustion is based on the federal government’s policy of encouraging self 

government.  Bowen v. Doyle, 230 F.3d 525 (2d Cir. 2000).  “Tribal courts play a vital role in 

tribal self-government,” and a “federal court's exercise of jurisdiction over matters relating to 

reservation affairs can ... impair the authority of tribal courts.” Iowa Mut. Ins. Co. v. LaPlante, 480 

U.S. 9, 15 (1987).  Exhaustion additionally serves the orderly administration of justice and 

provides benefits of tribal expertise by allowing tribal courts the first opportunity to evaluate tribal 

law.  National Farmer’s Union Ins., 471 U.S. at 857.  However, “Where the civil action involves 

non-Indian parties, concerns incidents which occurred off of the reservation, and will not impact 

the tribe’s authority, there is little reason to require that the tribal court have the first crack at the 

case.”  Stock West Corp. v. Taylor, 942 F.2d 655, 660 (9th Cir. 1991) (holding that tribal 

exhaustion was not required in dispute between non-Indian corporation and non-Indian attorney 

for the tribe).   

This matter is not about any tribal law, regulation or policy where the expertise of a tribal 

court in interpreting its own laws might be beneficial.  The matter does not touch on any matters 
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relating to reservation affairs, issues of self-government or territorial management.  Rather, this 

matter is about enforcing a contract which CNI represented and warranted it had authority to 

execute, a dispute fully within both the subject matter and personal jurisdiction of this Court.  (See 

above). 

Because the tribal court does not have personal jurisdiction over Memphis Biofuels, 

requiring it to exhaust tribal remedies would patently violate jurisdiction provisions and is not 

necessary.  Further, the policies behind tribal exhaustion would not be served by applying it in this 

instance. Therefore, this prong of CNI’s motion should be denied as well.   

V. CONCLUSION 

For the foregoing reasons, MBF respectfully submits that CNI’s Motion should be denied 

in all respects. 

Respectfully submitted, 
 
s/John R. Branson_________________ 
John R. Branson (TN #010913) 
165 Madison Avenue  
2000 First Tennessee Building  
Memphis, Tennessee 38103  
(901) 526-2000 

Attorney for Memphis BioFuels LLC 

OF COUNSEL: 
BAKER, DONELSON, BEARMAN, CALDWELL & BERKOWITZ, P.C. 
165 Madison Avenue 
2000 First Tennessee Building 
Memphis, Tennessee 38103 
(901) 526-2000  
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CERTIFICATE OF SERVICE 

This is to certify that I, John R. Branson, attorney for Plaintiff, have this day sent via e-mail, 
postage pre-paid, a true and correct copy of the foregoing pleading to Defendant to the following: 

Randall D. Noel, Esq. 
Daniel W. Van Horn, Esq. 
Butler, Snow, O'Mara, Stevens & 
Cannada, PLLC 
P.O. Box 171443 
Memphis, TN  38187 
 

CERTIFIED, this the 5th day of June, 2008. 

s/John R. Branson 
John R. Branson 
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