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PLAINTIFFS’ RESPONSE TO DEFENDANT’S 
SUPPLEMENTAL MOTION TO DISMISS 

  
 The Plaintiffs, William S. Fletcher et. al. (“Fletcher” or “Plaintiff”), by and 

through their attorneys, hereby  submit their Response to Defendant, United States of 

America’s (“United States” or “Defendant”), Supplemental Motion to Dismiss (Dkt No. 

46 and 47)(“Motion”), and in support state as follows: 

ARGUMENT 
 

 The United States’ Motion should be denied for several reasons, (i) the Osage 

Nation holds a Section 4 Royalty Interest or headright interest that is identical to 

Fletcher’s Section 4 Royalty Interest; the Osage Tribe is therefore an Section 4 interest 

holder, nothing more, nothing less; thus, it does not have a tribal or sovereign stake in 

this litigation; (ii) the Osage Nation’s interest is aligned with Fletcher’s interest and will 

be adequately protected by Fletcher because of the nature of the interest held and because 

the Osage Nation is a member of the Rule 23 Plaintiff Class; (iii) the Osage Nation is 

neither a necessary nor an indispensable party to Fletcher’s claims for an accounting, 

breach of fiduciary duty or mismanagement; (iv) moreover there exists no sovereign 

immunity because the Osage Nation’s Section 4 Royalty Interest is not a tribal interest; 

(v) Non-Osages who currently receive a Section 4 Royalty Interest are neither necessary 

nor indispensable to the accounting claim; (vi) to the extent Non-Osages are necessary 

for the other claims, leave is requested to add all persons necessary for just adjudication 

or alternatively seek the certification of a Defendant class under Rule 23; but absent an 

accounting no one knows which persons have been improperly assigned a Section 4 

Royalty Interest and it would be prudent to first address the accounting claim and stay the 

other claims until such accounting of the Section 4 Royalty Interests is complete; (vii) 
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Fletcher’s claims are not barred by the statute of limitations; and (viii) jurisdiction under 

the Administrative Procedures Act (“APA”) sections 701, 702, and 706 is proper because 

the Tenth Circuit has previously decided this issue in favor of Fletcher. 

I. NATURE OF OSAGE NATION’S INTEREST AND FLETCHER’S CLAIM 
FOR AN ACCOUNTING 

 
A. Accounting Claim 

 
 Fletcher seeks an accounting1 of Osage Section 4 Royalty Interest “distributions” 

to Section 4 Royalty Interest holders and does not seek an accounting of any Osage 

Nation tribal assets.  This request is clearly distinguishable from the Osage Nation cases 

filed in the Federal Claims Court and the District Court for District of Columbia.  There 

the Osage Nation makes no claim for an accounting of the equity side of the Section 4 

Royalty Interests and whether the current recipients are proper beneficiaries.  There the 

Osage Nation seeks only an accounting on the income or receivable side of the Section 4 

trust account.  Thus, the United States fails to recognize that the accounting sought by the 

Osage Nation in those cases is an accounting regarding the funds or receivables paid in to 

the trust account.   

 The funds that are paid in to the trust account are invested and the Osage Nation 

is credited with that investment income.  Under that scenario as contended in the 

Washington D.C. cases the Osage Nation does have a tribal interest to argue that the 

                                                 
1  The Consolidated Appropriations Act of 2005, Pub. L. No. 108-447, 118 

Stat. 2809 (Appropriations Act) provides in pertinent part that notwithstanding any other 
provision of law, the statute of limitations shall not commence to run on any claim, 
including any claim in litigation pending on the date of the enactment of this Act, 
concerning losses to or mismanagement of trust funds, until the affected tribe or 
individual Indian has been furnished with an accounting of such funds from which the 
beneficiary can determine whether there has been a loss.  118 Stat. at 3060-61.  
(emphasis added) 
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United States failed to properly account for the receivables and that insufficient funds 

were placed in the trust account. 

 However in the case at bar, the requested accounting relates solely to recipients of 

funds that were paid out of the trust account to Section 4 Royalty Interest holders (aka 

headright persons).  Thus, while the United States correctly argues that the Osage Nation 

has a tribal interest in the money that is paid in to the trust and results in investment 

income to the tribe, it has no tribal interest in funds or monies paid out to Osage and non-

Osage Section 4 Royalty Interest holders.  The only interest the Osage Nation has to the 

distribution of these funds is as a Section 4 Royalty Interest recipient.  But for the Osage 

Nation’s ownership of two Osage headrights, it would have absolutely no right to receive 

any distribution of any Section 4 Royalty funds nor would it have any right to an 

accounting of the payments.  Thus, the Osage Nation interest can only be derivative as a 

holder of a Section 4 Royalty Interest – nothing more, nothing less.   

 Only until after the United States completes this distribution accounting will 

Fletcher seek to assert claims based on the findings of the accounting that the United 

States improperly alienated Osage headrights to persons or entities other than those 

permitted under the 1906 Act.  Indeed, Fletcher maintains the prudent decision is to order 

an accounting and stay the other claims until such accounting is complete. 

 Thus, the first and primary claim of this case is a Section 4 Royalty Interest 

accounting. And for this claim (which predicates all other Fletcher claims) neither the 

Osage Nation nor the non-Osages are necessary parties because the interests of Fletcher 

and all other current Section 4 recipients are aligned for the sole purpose of ordering the 

United States to perform an accounting. 
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B. Osage Nation “Interest” Is a Section 4 Royalty Interest 
 

The Osage Nation neither holds the royalties of the Osage Mineral Estate for its 

members nor does it distribute them. The Osage Nation is not the beneficiary of the 

royalties resulting from oil and gas development in the Osage.  Instead, the royalties are 

held by the Department of Interior (“DOI”) “to the credit of” and are paid directly to the 

individual Section 4 Royalty Interest holders, as mandated by the 1906 Act.  The 

operative language of the 1906 Act states that the royalties: 

[S]hall be placed in the Treasury of the United States to the credit of the 
members of the Osage tribe of Indians as other moneys of said tribe are to 
be deposited under this act, and the same shall be distributed to the 
individual members of said Osage tribe according to the roll provided for 
herein, in the manner and at the same time that payments re made of 
interest on other moneys held in trust for the Osages by the United 
States….”   
 
See 1906 Act § 4, ¶ 2 (emphasis added).    

The ownership of these headrights does not implicate the Osage Nation as a 

sovereign government.  It only confers upon the Osage Nation the limited right to claim a 

pro rata interest in the distribution or payment of money from the funds available to all 

Section 4 Royalty Interest holders.  Thus, the scope of the Osage Nation interest is 

limited by the equitable or beneficial interest it holds as an owner of two headrights.  

Because of the limited nature of this interest, the Osage Nation’s rights, duties, 

obligations and entitlements are only derived directly from its holding these two 

headrights.   

If the Osage Nation did not own these two headrights, the Osage Nation would 

have absolutely no right, title, claim, or interest in Fletcher’s case or his claim that the 

distributions of funds to Section 4 Royalty Interest holders was mismanaged or that some 
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distributions were wrongfully made to improperly designated headright holders.  It is 

only because the Osage Nation holds two headrights it could even claim any interest in 

this litigation. 

Thus because the Osage Nation holds two headrights, its interest is therefore 

identical to that of Fletcher and all other entities and individuals who currently hold a 

Section 4 Royalty Interest whether a member of the putative Plaintiff Class or not.    The 

Osage Nation and any Osage tribal entities have no unique “tribal” interest in this 

litigation.         

The United States Supreme Court has recognized that the interest of a sovereign 

(like the Osage Nation) owning property is similar to that of other property owners.  See, 

Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 601 (1982): 

A State may, for example, own land or participate in a business 
venture.  As a proprietor, it is likely to have the same interests as 
other similarly situated proprietors. 
 

Thus the nature of the Osage Nation’s interest as defined herein is important 

because the fact that such interest is identical to Fletcher’s demonstrates that it is aligned 

with Fletcher’s interest to the extent that Fletcher seeks an accounting of the distribution 

of funds to Section 4 Royalty Interest holders.  Accordingly, the United States cannot 

claim that the Osage Nation’s interest as a Section 4 Royalty holder is somehow 

adversely impacted by simply having the United States perform an accounting of the 

Section 4 Royalty payments and distributions.  Such contention is patently frivolous and 

without merit. 

 

 

Case 4:02-cv-00427-GKF-FHM     Document 57  Filed in USDC ND/OK on 10/19/2006     Page 11 of 38



 6 
 

II. THE UNITED STATES’ RULE 19 MOTION SHOULD BE DENIED  
 
 The United States’ Rule 19 analysis is misguided and fails because the Osage 

Nation is not a necessary and indispensable party.  First, Rule 19(d) controls and as such, 

Rule 19 is subject to Rule 23 governing class actions (Fletcher filed his Motion for Class 

Certification, Dkt No. 45 on July 26, 2006).  The Osage Nation is a member of a putative 

class of Osage Section 4 Royalty Interest holders who are all aligned and similarly 

situated with Fletcher.  As a putative class member, the Osage Nation’s interest is 

adequately protected by Fletcher.  Even assuming, arguendo, the class is not certified, the 

Osage Nation’s interest would still be adequately protected by Fletcher because their 

interests are identical.  Thus, the Osage Nation is not a necessary party to this action.  

Second, even if the Osage Nation were necessary, there is no sovereign immunity.  And 

assuming the Osage Nation is necessary and without sovereign immunity, it is still not an 

indispensable party. 

 With respect to an accounting complete relief can be accorded all Section 4 

Royalty Interest recipients including the non-Osages, because all of these interests are 

identical.  And to the extent that the United States and the non-Osage persons assert the 

same legal contentions, the non-Osages are not necessary for disposition of Fletcher’s 

breach of trust and mismanagement claims.   However, to the extent these persons are 

indispensable or necessary parties and should be joined for the purposes of claims other 

than the accounting, Fletcher seeks leave to amend his complaint to add the non-Osages 

or certify a Defendants Class of non-Osages.   
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A. Osage Nation is Not a Necessary Party 
 
The United States has not met its burden of demonstrating that complete relief 

cannot be accorded under the Fletcher claims for an accounting or that the Osage Nation's 

ability to protect its Section 4 Royalty Interest will be as a practical matter impaired or 

impeded by the disposition of this suit in its absence.  Fed.R.Civ.P. Rule 19.  The Osage 

Nation is not a necessary party because not only is any interest it may claim identical to 

Fletcher and the Plaintiff Class, but Fletcher and the Plaintiffs Class adequately 

represents the Osage Nation’s Section 4 Royalty Interest.  Additionally, the Osage Nation 

has had the opportunity to claim an interest in this litigation but has failed to make any 

claim of interest.  Indeed, the United States failed to provide any evidence that the Osage 

Nation claims an interest in this litigation. 

 1. Rule 23 applies because Osage Nation is a Plaintiff Class member 

Fed.R.Civ.P. Rule 19(d) provides “(d) Exception of Class Actions.  This rule is 

subject to the provisions of Rule 23.” Accordingly, when Rule 19 and Rule 23 (governing 

class actions) both apply to a case, Rule 23 controls. 

Fletcher filed his Rule 23 Motion to certify a Plaintiff Class that includes the 

Osage Nation.  For purposes of Rule 19 analysis this is important because such 

representative action, should it be certified would remove any doubt of adequate 

representation.  There is no reason why the Osage Nation cannot be included in the 

Plaintiff Class.  Indian tribes have been identified as members of a class, or putative 

class.  See, Blake v. Arnett, 663 F.2d 906, 911-913 (9th Cir. 1981) (tribes members of 

defendant class); Cherokee Nation of Oklahoma v. United States, 199 F.R.D. 357, 361 

(E.D. Okla. 2001) (Court had no problem with concept of tribes as class members, but 
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did not certify class for other reasons.).  As long as this Court is satisfied that the Osage 

Nation’s interests will be adequately represented by the Plaintiffs, there appears to be no 

reason why the Osage Nation would not properly be included in the Plaintiff Class. 

The United States claims, on page 14 of its Brief, that there is a public interest in 

having all disputes decided in this one action.  If the Osage Nation is a member of the 

Plaintiff Class, that will occur.  Also, the United States fails to demonstrate any logic of 

how its interests would somehow be prejudiced if the Osage Nation is not included in the 

Plaintiff Class. 

Alternatively, if the Court somehow determines that the interest of the Osage 

Nation will not be adequately represented as a member of the Plaintiff Class, the Court 

can simply provide the Osage Nation the right to “opt-out” of the Plaintiff Class. The 

Osage Nation would then be able to make its own decision and would be able to seek 

whatever relief it deems appropriate.  Courts have concluded that a district court 

certifying a class under Rule 23(b)(2) has the discretion under rule 23(d)(2) to require 

that an opt out right and notice thereof be given.  See, Ayers v. Thompson, 358 F.3d 356, 

375 (5th Cir. 2004); Molski v. Gleich, 318 F.3d 937, 947 (9th Cir. 2003); Williams v. 

Burlington Northern, Inc., 832 F.2d 100, 103 (7th Cir. 1987).  Although authority is 

sparse with regard to Rule 23(b)(1), it appears that the district court has the same 

discretion to require opt out rights as it does under Rule 23(b)(2).  See, County of Suffolk 

v. Long Island Lighting Co., 907 F.2d 1295, 1302 (2nd Cir. 1990). 

However, notwithstanding the question relating to the Osage Nation, the Fletcher 

accounting claim cannot be dismissed under any of the foregoing scenarios because the 

accounting claim by its nature cannot impair or impede anyone’s interest. 
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 2. Osage Nation’s interest is identical to Fletcher’s interest 

The Osage Nation is not a necessary party to this action because its interests are 

identical to those of an existing party.  See, Washington v. Daley, 173 F.3d 1158, 1167-68 

(9th Cir. 1999)(if the interests are identical to an existing party then joinder is not 

necessary); National Union Fire Ins. Co. of Pittsburgh, Pennsylvania v. Rite Aid of South 

Carolina, Incorporated, 210 F.3d 246, 250 (4th Cir. 2000).  Here the interests of the 

Osage Nation, Fletcher, and the putative Plaintiff Class are identical.  Both the Osage 

Nation and the Plaintiff Class all stand to benefit pro rata as lawful Osage headright 

owners if the accounting determines that additional royalties should have been paid to 

them.   

Other than the claim that the Osage Nation has arising from its Section 4 Royalty 

Interest, it simply has no other claims.  Any contention that the Osage Nation has any 

other claims would be patently frivolous  Citizen Potawatomi Nation v. Norton, 248 F.3d 

993, 998 (10th Cir. 2001)( Rule 19 excludes those claims that are patently frivolous); 

Davis v. United States, 192 F.3d 951, 959 (10th Cir. 1999); Shermoen v. United States, 

982 F.2d 1312, 1318 (9th Cir. 1992).  

3. Osage Nation’s interest is not impaired because it is being adequately 
represented by Fletcher and the Plaintiff Class in this action 

 
An entity is generally held not to be a necessary and indispensable party if its 

interests are adequately represented by an entity that is already a party to the action.  See, 

Rishell v. Jane Phillips Episcopal Memorial Medical Center, 94 F.3d 1407, 1411-1412 

(10th Cir. 1996). In Rishell, the Tenth Circuit stated, 

We are not convinced that, as a practical matter, the interests of the absent parties 
will be impaired by this suit…the prejudice to the relevant party’s interest “may 
be minimized if the absent party is adequately represented in the suit.”  Makah 
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Indian Tribe [v. Verity], 910 F.2d [555] at 558 [9th Cir. 1990].  See also Wichita 
& Affiliated Tribes of Oklahoma v. Hodel, 788 F.2d 765, 774-75 (D.C.Cir. 1986); 
Heckman v. United States, 224 U.S. 413, 444-45…(1912); 3A James Moore, 
Moore’s Federal Practice ¶ 19.07[2.-1], at 19-106 (2d ed. 1995) (“the fact that the 
absent person may be bound by the judgment does not of itself require his joinder 
if his interests are fully represented by parties present.”)Mr. Rishell, as Mrs. 
Lacey’s curator, has an interest in establishing a right to recover for her injuries 
that is virtually identical to the interest of her husband. 

The Osage Nation and any Osage tribal entities have no unique “tribal” interest in 

this litigation.  There is therefore absolutely no reason why Fletcher’s claims do not 

adequately represent any interest the Osage Nation may claim (knowing that the Osage 

Nation has not yet claimed any interest in this action or the Section 4 Royalty payments 

other than as an interest holder due its royalty payment for its two headrights).   

 4. Complete relief can be accorded in the absence of the Osage Nation  
 
 In the first instance the nature of the accounting relief requested by Fletcher is the 

same for the Osage Nation as it is for Fletcher.  An accounting is just that – an 

accounting.  At the end of the day when an accounting is complete the mere process of 

performing the accounting does not impact any claim or interest of the Osage Nation, 

Fletcher, or anyone else for that matter.  The same can also be said of Fletcher’s claim 

that the United States breached its fiduciary duty or mismanaged the distribution of 

Section 4 Royalty payments.  Since Fletcher’s interest is identical to the Osage Nation’s 

interest, nothing more, nothing less, the relief requested by Fletcher, does not affect the 

interest of the Osage Nation except as to its interest as a holder of two headrights.  Thus, 

assuming arguendo a right to reform the trust or a right of Plaintiffs to recover is revealed 

once the accounting is completed, and assuming that Fletcher would be successful on his 

fiduciary duty and mismanagement claims the Osage Nation would only stand to be 
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rewarded pro rata and only pro rata because of its ownership of two headrights or 

Section 4 Royalty Interest holdings. 

 The United States fails to demonstrate why in the absence of the Osage Nation 

complete relief cannot be accorded among those already parties.  Also, as a practical 

matter the disposition of Fletcher’s breach of trust and mismanagement claims cannot 

impair or impede the Osage Nation’s Section 4 Royalty Interest because only two results 

are possible (i) the Osage Nation benefits by receiving a greater pro rata royalty 

distribution; or (ii) its pro rata distribution remains the same as it is today.  Therefore, 

there is no risk of inconsistent obligation to the Osage Nation because the only obligation 

arises out of its derivative ownership in Section 4 Royalty Interests. 

 B. No Sovereign Immunity 
 

To the extent that the Court finds the Osage Nation’s interest in this action is as a 

Section 4 Royalty Interest holder, sovereign immunity does not apply.  The United States 

Supreme Court has recognized that the interest of a sovereign owning property (like the 

Osage Nation) is similar to that of other property owners.  See, Alfred L. Snapp & Son, 

Inc. v. Puerto Rico, 458 U.S. 592, 601 (1982): 

A State may, for example, own land or participate in a business 
venture.  As a proprietor, it is likely to have the same interests as 
other similarly situated proprietors. 
 

 To the extent that sovereign immunity does not exist under these limited 

circumstances because the Osage Nation’s interest is the same as all other similarly 

situated Section 4 Royalty Interest holder, the interest is not a tribal sovereign interest, 

and the Osage Nation may be joined in this action.  However, the Osage Nation has taken 

no action and has not demonstrated any interest in this litigation.  Thus, without 
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immunity and absent any demonstrated act, the Osage Nation is free to remain on the 

outside looking in.  To the extent the circumstances change for the Osage Nation (i.e. it 

seeks involvement in this case) then at that time the Osage Nation may avail itself of 

Fed.R.Civ.P. Rule 24 and intervene.  The Osage Nation is quite capable of deciding on its 

own when to assert claims and when not (e.g. its claims asserted in the Federal Claims 

Court and the District Court for the District of Columbia; cases that are presently pending 

but unrelated to this action).   

The United States is really attempting to ride the immunity coattails of another 

sovereign where no immunity exists to protect itself.  Thus, lacking its own immunity for 

its own mismanagement and failure to account for the Section 4 distributions it 

wrongfully attempts to hide behind the veil of the alleged immunity of the Osage Nation.  

However, such ruse cannot be countenanced because as the following reveals, Fletcher 

and all other persons with a Section 4 Royalty Interest would have no forum within 

which to assert their lawful claims for an accounting, breach of trust and mismanagement 

if this case is dismissed. 

 Thus, if the Osage Nation is necessary (which it is not) and to the extent no 

sovereign immunity exists, Fletcher seeks leave to join the Osage Nation in this action. 

 Alternatively, if the Court finds the Osage Nation’s interest is something more 

than a Section 4 Royalty Interest, Fletcher maintains no immunity exists because the 

Osage Nation acts as an arm of the federal government and the absence of immunity for 

the United States means the lack of immunity for the Osage Nation.   Therefore, based on 

Wolfchild v. United States, 2006 WL 2424741, *24 (Fed. Cl. 2006), the Osage Tribe is 

not protected by sovereign immunity and can be brought into the case by Fletcher.  There 
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appears to be some indication or prima facie evidence the Bureau of Indian Affairs 

(“BIA”) and Osage Nation ex rel. Osage Mineral Council trust duties and administrative 

responsibilities intersect, overlap or dovetail.  However, Fletcher is not entirely certain if 

at all or to what degree or level of any delegation may have been granted by the BIA to 

the Osage Nation. 

To the extent the Court finds this to be the case, Fletcher requests leave to confirm 

through minimal discovery evidence of the trust management and administration that the 

Osage Mineral Council performs in conjunction with or on behalf of the BIA. 

  C. Osage Nation is Not Indispensable Under Rule 19(b) 

The Osage Nation is not an indispensable party.  And even if it was indispensable 

and cannot be joined, this Court should permit Fletcher to continue to prosecute his 

claims for accounting, breach of trust and mismanagement in “equity and good 

conscience.”   

Rule 19(b) enumerates four factors to be evaluated by the court once it has 

determined that the joinder of necessary persons is desirable but not feasible. These 

factors include (i) to what extent a judgment rendered in the person's absence might be 

prejudicial to him or those already parties; (ii) the extent to which, by protective 

provisions in the judgment, by the shaping of relief, or other measures, any potential 

prejudice can be lessened or avoided; (iii) whether a judgment rendered in the person's 

absence will be adequate; and (iv) whether plaintiff will have an adequate remedy if the 

action is dismissed for non-joinder.  See Glenny v. American Metal Climax, Inc., 494 

F.2d 651 (10th Cir. 1974).  Rule 19(b) does not state what weight is to be given each 

factor, and thus the Court must determine the importance of each factor on the facts of 
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each particular case and in light of equitable considerations. 7 Wright, Federal Practice 

and Procedure, § 1608 (1972). 

The Tenth Circuit in Skelly Oil Co. v. Wickham, 202 F.2d 442 (10th Cir. 1953), 

defined an “indispensable party” as follows:  

An indispensable party is one who has such an interest in the subject 
matter of the controversy that a final decree cannot be rendered as 
between other claimants, of interest in the subject matter, who are parties 
to the action, without radically and injuriously affecting his interest and 
without leaving the controversy in such a situation that its final 
determination may be inconsistent with equity and good conscience. 
 

See also Milligan v. Anderson, 522 F.2d 1202, 1204 (10th Cir. 1975) (quoting Wickham 

approvingly, and noting that the Wickham test “comports with” Rule 19).   

1. Osage Nation’s interest is not prejudiced or adversely affected 

The record is void because the United States has failed to proffer any evidence 

that the Osage Nation’s interest (Section 4 Royalty payments) will be adversely affected. 

Indeed, the disposition of Fletcher’s claims will not prejudice or adversely affect the 

Osage Nation’s interest.  The issue as to whether prejudice can be lessened or avoided 

has no relevance here, because there will be no prejudice.  A judgment rendered in the 

absence of the Osage Nation, whether or not it is included in the Plaintiff Class will be 

completely adequate.  

The United States contends, on page 14 of its Brief, that there is a public interest 

in having all disputes decided at once in this action.  If the Court certifies the Plaintiff 

Class for which the Osage Nation is a member that will occur.    

Additionally, the United States does not provide any logical statement of how 

“its” interests would somehow be prejudiced if the Osage Nation is not included in the 

Plaintiff Class, or if the Osage Nation opts out of the Plaintiff Class.  The United States 
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herein would not be prejudiced if that occurs here.  Defendants also rely on their 

argument that this litigation and the Osage Tribe litigation may result in inconsistent 

judgments.  As shown above, the accounting sought by Plaintiffs is not the accounting 

sought by the Tribe in other litigation.  Defendants’ “inconsistent judgment” contention 

therefore is without merit.  Plaintiff Class can obtain its accounting and additional relief 

flowing from that accounting without the Tribe being present. 

The Rule 19(b) test does not allow for theoretical possibilities but rather looks to 

the practical likelihood of prejudice and subsequent litigation.  Schutten v. Shell Oil Co., 

421 F.2d 869 (5th Cir. 1970).  As a practical matter this case would alleviate the 

possibility for multiple litigation by finally putting this issue to rest, and claims that the 

Osage Nation might assert are mere speculations at this point in the litigation because the 

United States has wholly failed to establish by factual evidence whether the Osage Nation 

actually cares about this litigation or what interest Osage Nation actually claims in this 

litigation.  The Osage Nation has had the opportunity to state its interest, but the record in 

this case is void of any references to the Osage Nation’s position.   

2. Any judgment will accommodate the Osage Nation’s interest 
 
Any judgment for the Class Plaintiffs and Fletcher will inure as a benefit to the 

Osage Nation because their interests are identical and aligned.  Thus, the relief sought by 

Fletcher cannot and will not prejudice the Osage Nation.  The record in this action is void 

of any evidence remotely establishing prejudice to the Osage Nation.  As such, the United 

States has wholly failed to meet its burden.  Such burden cannot be met on mere 

speculation. 
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As to the accounting claim, the Osage Nation is clearly not necessary to this 

litigation because the statute permits any individual to assert an accounting claim.  To the 

extent that Fletcher is successful on his breach of trust and mismanagement claims, 

Fletcher’s success likewise inures to the benefit of the Osage Nation.  Thus, the Osage 

Nation is in a win-win situation.  It can have someone else prosecute its pro rata Section 

4 Royalty claims for it, while it sits on the sidelines and watches (sometimes referred to 

as the free-rider).  This is not an unusual phenomenon since such occurs daily in the 

theatre of shareholder derivative litigation, class action litigation and common fund trust 

litigation where non-party claims are prosecuted by a representative litigant.  Thus, by the 

nature of the claims raised in this case, all persons and entities aligned with Fletcher (i.e. 

the Osage Nation) will receive the same relief despite the absent parties.  Accordingly, it 

would not even be necessary to fashion a judgment that would mitigate prejudice to the 

Osage Nation since the Osage Nation’s interest is aligned with Fletcher. 

Notwithstanding the foregoing, some courts fashion remedies equitable and legal 

to mitigate prejudice.  Jota v. Texaco, Inc., 157 F.3d 153, 162 (2d Cir. 1998).  In Jota the 

absent party, the government of Ecuador, asserted sovereign immunity.  Without the 

absent party, some aspects of equitable relief, such as environmental cleanup of the 

polluted area, would be impossible.  But the court noted that dismissal was an error 

because the current defendant, Texaco, could provide all of the legal relief and some of 

the equitable relief plaintiff demanded (“since much of the relief sought could be fully 

provided by Texaco without any participation by Ecuador, dismissal of the entire 

complaint on Rule 19 grounds exceeds that discretion”).  Id. at 162. 
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As is the case here, the remedy and relief can be provided by the United States. 

Thus, the remedy or relief can be shaped by this Court to diminish any alleged prejudice 

caused by the inability to join the Osage Nation. 

3. Any judgment will be adequate 

 Likewise the United States failed to proffer any evidence that a judgment or 

decree ordering it to perform a Section 4 Royalty Interest accounting, and subsequently 

awarding any relief based on that accounting, would not be adequate or that the Osage 

Nation is somehow indispensable.  Here again the United States engages in speculation, 

but fails to meet its burden showing that such a judgment for an accounting of the Section 

4 Royalty Interests would not be adequate.  Such an accounting is appropriate without 

joining the Osage Nation.   

As previously stated, this Fletcher action relates solely to an accounting of funds 

that were paid out of the trust account to Section 4 Royalty Interest holders (aka 

headright persons) which Fletcher has standing to assert like any other individual Section 

4 Royalty Interest holder.  The Osage Nation has no tribal interest in funds or monies 

paid out to Osage and non-Osage Section 4 Royalty Interest holders.  The only interest 

the Osage Nation has to the Section 4 Royalty Interest distribution of these funds is as a 

Section 4 Royalty Interest holder. 

 With regard to the accounting claim (which is a predicate to all other Fletcher 

claims) neither the Osage Nation nor the non-Osages are indispensable parties because 

the interests of Fletcher and all other current Section 4 recipients are aligned for the sole 

purpose of ordering the United States to perform an accounting.  In fact, the Osage 
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Nation will benefit as a free-rider to the prosecution of Fletcher’s accounting claim.   As 

such, the Osage Nation is not indispensable. 

4. If this case is dismissed Fletcher will be without a forum or remedy 
 
Equity and reason lead to but one conclusion – the United States’ Motion should 

be denied.  Dismissal of this case would mean Fletcher or any other lawful Section 4 

Royalty Interest holder or beneficiary would have no right to assert review or request an 

accounting or other claims.  Such mismanagement, gross improprieties, failure to account 

and other injustices will continue unabated in perpetuity if no Section 4 Royalty Interest 

holder can assert claims in federal court. 

 Dismissal would be unjust and unfair because it would permit the United States 

to hide behind the cloak of tribal sovereign immunity when Congress has removed such 

immunity for the government.  Congress has removed the United States claim of 

sovereign immunity to the extent individual Section 4 Royalty Interest holders are 

permitted to sue for an accounting and for that matter to assert any claims for 

mismanagement or breach of trust. 

 Fletcher maintains the United States has failed to meet its burden under Rule 

19(b).  Indeed, such factors weigh in favor of permitting Fletcher to prosecute not only 

his accounting claim, but also his breach of trust and mismanagement claims (and any 

other legal or equitable relief he may seek) and such judgment or remedy will not in any 

affect, impair or impede the Osage Nation.  Fletcher urges this Court to do the right thing 

and deny the United States’ Motion because if his claims are dismissed he will have no 

forum or remedy.   
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D. Non-Osages Are Neither Necessary Nor Indispensable Parties2 
 

Entities are not necessary parties to an action if their interests are identical to 

those of an existing party.  See, Washington v. Daley, supra, at 1167-68; National Union 

Fire Ins. Co. of Pittsburgh, Pennsylvania v. Rite Aid of South Carolina, Incorporated, 

supra, at 250.  As is the case here, complete relief can be accorded all Section 4 Royalty 

Interest recipients including the non-Osages, the Osage Nation and Fletcher because all 

of these interests are identical for the purpose of an accounting.  And to the extent that the 

United States and the non-Osage persons assert the same legal contentions, the non-

Osages are not necessary for disposition of Fletcher’s breach of trust and mismanagement 

claims.   However, to the extent these persons are indispensable or necessary parties and 

should be joined, Fletcher seeks leave to amend his complaint to add the non-Osages. 

Alternatively should the accounting reveal numerous persons where joinder is 

impracticable, Fletcher will seek certification of a Defendants Class of persons for 

resolution of the issues and questions raised herein to be decided in one action. 

1. Accounting Claim 
 
 Not unlike the Osage Nation analysis, the non-Osage Section 4 Royalty Interests 

insofar as an accounting is concerned are identical to Fletcher’s interest.   In the first 

instance the nature of the accounting relief requested by Fletcher is the same for the non-

                                                 
2  It should be noted that, although Fletcher has applied the generic 

designation “Non-Osage Owners,” he has done so for purposes of convenience.  
However, certain “heirs” of Osage Indians, who are not themselves Osage Indians, would 
nevertheless be entitled to receive royalties.  In addition, certain Indians are also entitled 
to receive royalties even though they are not Osage Indians in accordance with the 1906 
Act. Accordingly, if this Court determines that Non-Osage Owners are indispensable 
parties, it will be necessary for Fletcher to conduct additional discovery in order to 
determine what persons and entities to join as additional Defendants, and perhaps as a 
Defendant Class. 
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Osage Section 4 recipients as it is for both the Osage Nation and Fletcher.  An accounting 

is just that – an accounting.  At the end of the day when an accounting is complete the 

mere process of performing the accounting does not impact any claim or interest of the 

Osage Nation, Fletcher, or anyone else for that matter.     

Accordingly, the non-Osage interests are aligned with Fletcher’s interest to the 

extent that Fletcher seeks an accounting of Section 4 Royalty Interests.  Thus, the United 

States cannot claim that the non-Osage interests are impacted by simply having the 

United States perform an accounting of the Section 4 Royalty payments.  Such contention 

is patently frivolous and without merit. 

 2. Breach of Trust and Mismanagement Claims  

With respect to Fletcher’s claim that the United States breached its fiduciary duty 

or mismanaged the trust by wrongfully making payments to persons not proper 

beneficiaries under the 1906 Act then such claim is an issue of law. The issue is whether 

the non-Osages were, are and will be entitled to receive royalties, or whether Fletcher and 

the Plaintiffs Class including the Osage Nation are the only proper persons to receive 

such benefits.  Fletcher maintains that the 1906 Act required, and continues to require, 

the Section 4 Royalty payments be made only to the Osages or their lawful heirs as those 

terms are defined within the Act.   

The United States presumably takes the opposite position, contending that the 

federal statutes properly authorize, and continue to authorize, payment of royalties to the 

non-Osages or persons other than the members of Fletcher’s defined Plaintiffs Class. See, 

United States’ Memorandum at p. 19. 
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However, the United States fails to address the fact that its interpretation of 

applicable law is identical with that of the non-Osage headright holders.  Presumably, the 

non-Osage persons will maintain their entitlement to the Section 4 royalties 

notwithstanding the language of the 1906 Act.  As such, the United States will be arguing 

for the identical legal conclusion that the non-Osage Owners would want this Court to 

reach.  Assuming this to be true, then the interests of the non-Osage recipients are 

identical to and aligned with the interests, claims, and contentions of the United States.  

Based on this alignment of interests on the legal issues, then the non-Osages are neither 

necessary nor indispensable parties to this action. 

 3. Non-Osages are not indispensable 
 
 To the extent that the non-Osages are arguendo necessary (which they are not), 

these persons are not indispensable parties to this action.  To the extent these persons are 

either necessary or indispensable Fletcher seeks leave to amend his complaint to add 

these persons.  However, such cannot be done absent the completion of the Section 4 

Royalty Interest accounting which will identify all persons who are proper recipients 

under the 1906 Act thus revealing all improper recipients.  If at that time the accounting 

reveals too numerous persons to make joinder practicable, then Fletcher will seek leave to 

certify a Defendant Class for the just adjudication of the remaining claims in this one 

action.3   

                                                 
3  It is not necessary for the Court, at this point in the proceedings, to make a 

determination as to whether certification of a Defendant Class might be appropriate here. 
Plaintiffs are unable at this point, for example, to provide a clear statement regarding 
numerosity, although Plaintiffs believe that the numerosity requirement, as well as the 
other requirements for certification of a Defendant Class, will be met.  Further, Plaintiffs 
would seek equitable relief against the Defendant Class.  These factors indicate that 
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 Accordingly, whether the non-Osages are necessary and indispensable is, as a 

practical matter, immaterial, since adding these persons upon leave of court defeats the 

United States’ Rule 19 Motion.   

In any event, with regard to the indispensable party issue, such a complete 

identity of interests is not required.  As Rishell makes clear, the inquiry to be made 

concerning this issue is a pragmatic one. The Tenth Circuit held that the district court’s 

approach was erroneous.  The Tenth Circuit stated, 

…in requiring a written waiver here the district court applied a 
mechanical approach rather than assessing the circumstances 
pragmatically.  If, as a practical matter, the interests of the absent 
parties will be adequately represented, their interests will not be 
impaired and a waiver becomes a mere technicality.  Id. (emphasis 
added) 

It is also important to note that the Tenth Circuit places the burden of persuasion 

on the party that is seeking dismissal on the grounds of failure to join an indispensable 

party.  See, Lenon v. St. Paul Mercury Ins. Co., 136 F.3d 1365, 1372 (10th Cir. 1998).  

And as is the case here, the United States has failed to meet its burden.   

In Shermoen v. United States, 982 F.2d 1312, 1318 (9th Cir. 1992), the Ninth 

Circuit stated that there were three factors that it would consider in determining whether 

existing parties adequately represented the interests of absent tribes:  (1) whether the 

present party will undoubtedly make all of the absent party’s arguments; (2) whether the 

present party is capable and willing to make the absent party’s arguments; and (3) 

whether the absent party would not offer any necessary elements that the present parties 

would neglect. 
                                                                                                                                                 
certification of a Defendant Class would be supported by In re Integra Realty Resources, 
Inc., 354 F.3d 1246, 1264-1265 (10th Cir. 2004). 
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Based on the present record in this case and the United States’ filings so far, there 

is every reason to believe that the United States will undoubtedly make all of the non-

Osage legal arguments, that the United States is fully capable and willing to make those 

arguments (this is its only argument), and that the non-Osages would not offer any 

necessary contentions or elements that the United States would neglect. 

Examining the factors set forth in Rule 19(b), a judgment rendered in the absence 

of the non-Osage Owners will not be prejudicial to the non-Osages because their interests 

are adequately represented.  Since the non-Osages would not be prejudiced, there is no 

need to consider whether any prejudice might be lessened or avoided.  A judgment 

rendered in the absence of the non-Osages will certainly be adequate as to the Plaintiffs.  

Finally, should this Court dismiss this action for failure to join the non-Osages, Fletcher 

will have no forum or remedy. 

 Accordingly, the non-Osages are not indispensable parties and the United States’ 

Motion should be denied. 

III. FLETCHER’S CLAIMS ARE NOT BARRED BY THE STATUTE OF 
LIMITATIONS 

 
First and foremost, the government’s statute of limitations argument has been 

rejected in one of the cases brought by the Osage Nation against the United States.  

Osage Tribe of Indians of Oklahoma v. United States, 68 Fed.Cl. 322 (Court of Federal 

Claims, 2005) is an opinion rendered in Case No. 00-169 in the United States Court of 

Federal Claims.  See, Exhibits 4 and 5 attached to the United States’ Memorandum. 

Initially, the Osage Tribe court determined that the United States, as trustee, had a 

specific duty to verify that “all moneys due” under the terms of the mineral lease “…were 
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in fact paid to the government and deposited to the account of the trust beneficiary.”  

Osage Tribe, at 328 (emphasis added).   

In the case at bar the United States argues that Fletcher’s claims are barred by the 

six-year statute of limitations in 28 U.S.C. § 2401.  The United States made the same 

argument unsuccessfully under a virtually identical statute (28 U.S.C. § 2501) in Osage 

Tribe.  The Osage Tribe court rejected the government’s argument.  The court stated: 

The Consolidated Appropriations Act of 2005, Pub. L. No. 108-447, 118 
Stat. 2809 (Appropriations Act) provides in pertinent part that 
notwithstanding any other provision of law, the statute of limitations shall 
not commence to run on any claim, including any claim in litigation 
pending on the date of the enactment of this Act, concerning losses to or 
mismanagement of trust funds, until the affected tribe or individual Indian 
has been furnished with an accounting of such funds from which the 
beneficiary can determine whether there has been a loss.  118 Stat. at 
3060-61. Osage Tribe, at 333 
 
The Court of Federal Claims in Osage Tribe held that the claims of the Tribe were 

not barred because the Tribe had not been furnished with a meaningful accounting.  The 

same result should occur here.  As shown by the emphasized language in the 

Appropriations Act set forth above, the statute of limitations does not commence to run 

on a claim asserted by an individual Indian until that Indian has received a meaningful 

accounting from the government. 

As the Osage Tribe court noted, the United States Court of Appeals for the 

Federal Circuit construed the language of the Appropriations Act in Shoshone Indian 

Tribe of the Wind River Reservation v. United States, 364 F.3d 1339, 1345-1348 (Fed. 

Cir. 2004).  The analysis by the Shoshone court, followed in Osage Tribe, defeats the 

argument made by the United States here, which is that Plaintiffs knew, or should have 
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known, about the historical practice of payments by the government to the non-Osage 

Owners.  See, Defendants’ Memorandum, at p. 29. 

In Osage Tribe, at pp. 333-334 of the opinion, the court provides the following 

analysis of Shoshone: 

“[b]y the plain language of the [Appropriations] Act, Congress has expressly 
waived its sovereign immunity and deferred the accrual of the Tribes’ cause of 
action until an accounting is provided.” [364 F.3d] at 1346.  The court noted that, 
traditionally, a cause of action for breach of trust accrues “when the trustee 
‘repudiates’ the trust and the beneficiary has knowledge of that repudiation.”  Id., 
at 1348  (citations omitted)…Defendant [United States] argues that plaintiff’s 
claims are time-barred in part because “the Tribe has long had knowledge of its 
potential claim,” based on records that show the beneficiary suspected the trustee 
had failed for some time to carry out its trust responsibilities….Whether the 
plaintiff knew or should have known of the alleged failures to enforce the 
contractual obligations of lessees is not the pertinent issue, according to the 
Federal Circuit’s analysis in Shoshone.  364 F.3d at 1347 (“Beneficiaries of a trust 
are permitted to rely on the good faith and expertise of their trustees; because of 
this reliance, beneficiaries are under a lesser duty to discover malfeasance relating 
to their trust assets.”) *** 
 
The clear intent of the Act is that the statute of limitations will not begin to run on 
a tribe’s claim until an accounting is completed.  We therefore hold that the Act 
provides that claims falling within its ambit shall not accrue, i.e., “shall not 
commence to run,” until the claimant is provided with a meaningful accounting.  
Shoshone, 364 F.3d at 1347 (footnote omitted).  Defendant does not claim that 
such a “meaningful accounting” has been provided to the Osage Tribe.  The court 
therefore concludes that the plaintiff’s claims that fall within the Appropriations 
Act are not time-barred.  (emphasis added) 

 
Fletcher’s claims clearly fall within the “ambit” of the Appropriations Act. See, 

Shoshone, at 1347.  There can hardly be a clearer example of “losses to or 

mismanagement of trust funds” than payment of those funds to persons who are not 

entitled to receive them. 

Although Osage Tribe and Shoshone both involved actions by tribes, the same 

analysis regarding the statute of limitations should be followed in an action brought by 

individual Indians.  Indeed, as noted above, the Appropriations Act expressly states that 
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the statute of limitations will not commence to run until a meaningful accounting has 

been provided to individual Indians (in a case when individual Indians are the plaintiffs). 

It should also be noted that the District Court for the District of Columbia, in an 

action brought by individual Indians, applied a similar rule regarding the statute of 

limitations issue to that later used in Shoshone and Osage Tribe.  In Cobell v. Norton, 260 

F.Supp.2d 98, 103 (D.D.C. 2003), the court considered 28 U.S.C. § 2401, the very statute 

of limitations upon which the United States relies herein.   

The Cobell court, relying in part on Manchester Band of Pomo Indians, Inc. v. 

United States, 363 F.Supp. 1238, 1249 (N.D. Cal. 1973), held that the statute of 

limitations on a claim brought against the government by plaintiffs who were 

beneficiaries of Individual Indian Money (“IIM”) trust accounts, did not bar plaintiffs’ 

claims.  Cobell, at 109.  This holding was based on the well-established rule that the 

beneficiaries of an express trust are not barred from by the statute of limitations from 

enforcing the trust merely by lapse of time.  The court concluded that repudiation of the 

trust to the knowledge of the beneficiaries would be required to cause plaintiffs’ claims to 

accrue for purposes of the statute of limitations.  See, Cobell, at 105 and 109 n. 7. 

Here the United States has not even bothered to claim that it has presented a 

“meaningful accounting” to Fletcher.  Accordingly, the United States’ Motion should be 

denied because the statute of limitations has not expired.  

IV. JURISDICTION IS PROPER IN THIS COURT 

The United States’ attack on Fletcher’s claims under the Administrative 

Procedure Act (“APA”) is unavailing, as it does not address Fletcher’s claim for 

unlawfully delayed agency action and it fails to address the various statutes that have 
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many times been interpreted to waive the United States’ immunity from suit where the 

individual Indian seeks an accounting and audit.  Moreover, the Tenth Circuit’s 

December 2005 decision in this case outlined why jurisdiction is proper.  Therefore, the 

United States’ Motion as to the jurisdiction of this Court must fail. 

A. Administrative Procedure Act §§ 701, 702, 706 

 Lack of jurisdiction should neither be a question nor a concern for this Court.  

The Tenth Circuit not only found jurisdiction under the APA § 701 but also found that 

Fletcher met at least one of the requirements under § 702 for review.  In the December 

2005 opinion by the Court of Appeals, it “conclude[d] that the breach of trust and takings 

claims at issue here do not seek ‘money damages’ under section 702” and “[a]s a result, 

the district court has jurisdiction over these claims.”  Fletcher v. United States, 2005 WL 

3551108 (C.A.10 (Okla.)).  With regard to §§ 702 and 704 the United States’ arguments 

lack merit and are inapplicable to the case at hand.   

 Section 702 provides in part that “a person suffering legal wrong because of 

agency action, or adversely affected or aggrieved by agency action within the meaning of 

a relevant statute, is entitled to judicial review thereof.”4  (emphasis added)  There is no 

question here that Fletcher has claimed he has suffered a legal wrong and is entitled to 

judicial review.  Instead of focusing on the entire provision, the United States focuses 

solely on the term “agency action.”  The United States, however, neglects to mention that 

they are the entity that assigned an agency - the BIA - as central overseer of the 

distribution of Section 4 Royalty payments.  Additionally, the United States Court of 

                                                 
4  Under § 702, the Tenth Circuit already found that the breach of trust and 

takings claims are already under the jurisdiction of the district court.   
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Federal Claims clearly found that any inaction of the agency is the responsibility of the 

United States.  Osage Nation v. U.S., 57 Fed.Cl. 392, 395 (Fed.Cl. 2003).   

Section 704 of the APA only provides judicial review in two instances, by statute 

and by a final agency action.  Section 704 provides in part, “a preliminary, procedural, or 

intermediate agency action or ruling not directly reviewable is subject to review on the 

review of the final agency action.”  The language does not state that there must be a final 

agency action in order for the case to be reviewable.  Additionally, the United States fails 

to mention that § 706 and not § 704 governs the scope of judicial review where the 

“reviewing court shall decide all relevant questions of law, interpret constitutional and 

statutory provisions, and determine the meaning and applicability of the terms of an 

agency action.” (emphasis added) 

The United States’ contentions under Cobell are misplaced - Cobell actually 

supports Fletcher’s position on jurisdiction.   

Contrary to the United States’ contention, Cobell “found no final action” but 

“nonetheless found the class members’ claims to be reviewable.”  Cobell v. Kempthorne, 

_F.3d_, 2006 WL 1889148 (D.C. Cir. 2006).  The Cobell court followed the language of 

§ 706 that states, “federal courts may exercise jurisdiction to compel agency action 

‘unlawfully withheld or unreasonably denied.”  Id.  Not only does Cobell similarly raise 

claims of breach of fiduciary duty and constitutional issues but Cobell also provides a 

clear and succinct answer to these claims.  Additionally, like the Osage Nation case, and 

nearly every other breach of trust for accounting and other trusts’ duties, the courts 

routinely hold that the United States’ failure to perform proper action is reviewable. 
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Fletcher does not deny that federal courts are courts of limited jurisdiction.  What 

the United States neglects is the plethora of other reasons that this Court does have 

subject matter jurisdiction in addition to the specific agency actions challenged under the 

APA.  Under 28 U.S.C. § 1331, “district courts shall have original jurisdiction of all civil 

actions arising under the Constitution, laws, or treaties of the United States.”  (emphasis 

added)  Clearly the 1906 Osage Act is a federal law that falls under 28 § 1331.   

Plaintiffs have not only identified the specific agency inactions resulting in this 

suit but have also provided other reasons why jurisdiction is proper.  Because of the 

Tenth Circuit’s reasoning and the applicable statutes pertaining to this action, the Court 

should not dismiss this action.   

B. Jurisdiction Is Proper Under the Various Appropriations Acts 

There is no question the United States failed to provide an accounting to 

Plaintiffs.  Because of the alleged violations of the 1906 Osage Act, both 28 U.S.C. § 

1505 and 28 U.S.C. § 1491 apply and provide the requisite waiver of sovereign immunity 

to the case at hand.  As a result of the waiver by the statutes and the violation of the 1906 

Osage Act, jurisdiction over a claim against the United States is proper. 

In Wolfchild v. U.S., 62 Fed.Cl. 521, 539 (Fed.Cl. 2004). the United States Court 

of Federal Claims provides,   

28 U.S.C. § 1505 grants jurisdiction over “any claim” brought by any 
tribe, band, or other identifiable group of American Indians residing 
within the territorial limits of the United States or Alaska whenever such 
claim is one arising under the Constitution, laws or treaties of the United 
States, or Executive orders of the President, or is one which otherwise 
would be cognizable in the Court of Federal Claims if the claimant were 
not an Indian tribe, band, or group. 
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Even though there was not a certified class action in Wolfchild, the Court found 

that jurisdiction remained proper under 28 U.S.C. § 1505 because “of questions common 

to the entire group.”  Id. at 540.  Here, Fletcher not only asserts common questions but 

also seeks certification of a Plaintiffs Class, and if necessary a Defendants Class.  

Similarly, in Wolfchild, there was an alleged breach of fiduciary duty by the United 

States.  The Court in Wolfchild ruled that under 28 U.S.C. § 1505 in conjunction with the 

breach of fiduciary duty as a cause of action, jurisdiction was proper.  Consequently, 

jurisdiction under 28 U.S.C. § 1505 is proper.    

 Additionally jurisdiction is also proper because Fletcher has established 

jurisdictional timeliness under the Appropriations Acts.  The Appropriations Acts may 

conditionally toll the running of 28 U.S.C. § 2501 until an accounting is provided.  Osage 

Nation, 57 Fed.Cl. at 396.   

In Osage Nation, the Court found that “the Appropriations Act was intended to 

encompass and preserve claims under the accrual concept.”  Osage Nation, 57 Fed.Cl. at 

397.  Like the Osage Nation case and the Wolfchild case, jurisdiction is proper under the 

various Appropriations Acts, specifically 28 U.S.C. § 1505 and 28 U.S.C. § 1491.  For 

these reasons, the United States’ sovereign immunity is waived and jurisdiction is proper.    

CONCLUSION 

 For the foregoing reasons the United States’ Motion should be denied.  To the 

extent that Rule 19(d) mandates that Rule 19 is subjected to Rule 23, Fletcher suggests 

that the United States’ Rule 19 Motion be stayed until such time as the Court addresses 

Fletcher’s request for certification of the Plaintiff Class.  And to this extent Fletcher 

maintains that a Plaintiff Class be certified for the reasons contained therein. 
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Dated this 17th day of October 2006. 

     Respectfully submitted, 

     /s/ Wilfred K. Wright, Jr.   
      ____________________________ 

     Jason B. Aamodt OBA #16974 
     Will K. Wright, Jr. OBA #16349 
     AAMODT & WRIGHT, P.C. 
     401 So. Boston Ave., Ste. 1717 
     Tulsa, Oklahoma 74103 
     Telephone: 918.347.6169 
     Facsimile: 918.398.0514 
 
     And 
 
     G. Steven Stidham OBA #8633 
     Amanda S. Proctor OBA #21033 
     SNEED LANG, P.C. 
     1700 Williams Center Tower 
     One West Third Street 
     Tulsa, Oklahoma 74103 
     Telephone: 918.583.3145 
     Facsimile:  918.582.0410 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on October 17, 2006, I electronically transmitted the attached 
document to the Clerk of Court using the ECF System for filing. Based on the records 
currently on file, the Clerk of Court will transmit a Notice of Electronic Filing to the 
following ECF registrants:  

 
Phil Pinnell, Esq. 
Neal B Kirkpatrick, Esq. 
United States Attorneys 
333 West 4th Street 
Suite 3460 
Tulsa, Oklahoma 74103 

 
     John H. Martin 
     United States Department of Justice 
     Environment and Natural Resources Division 
     1961 Stout Street, Eighth Floor 
     Denver, Colorado 80292 
 
 
 

/s/ Wilfred K. Wright 
Wilfred K. Wright 
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