
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION AT MEMPHIS 

 

 

MEMPHIS BIOFUELS, LLC,   ) 

       )  

 Plaintiff,     ) 

       ) 

v.       ) 

       )     Civil Action No. 08-2253 Ma 

CHICKASAW NATION INDUSTRIES, INC.  ) 

and THE AMERICAN ARBITRATION   ) 

ASSOCIATION,     ) 

       ) 

 Defendants.     ) 

 

 

DEFENDANT CHICKASAW NATION INDUSTRIES, INC.’S 

SUPPLEMENTAL MEMORANDUM  

IN SUPPORT OF ITS MOTION TO DISMISS 

 

Comes now Defendant Chickasaw Nation Industries, Inc. (“CNI”) and for its 

Supplemental Memorandum of Law In Support of Its Motion to Dismiss states as follows: 

I. 

INTRODUCTION 

Federally chartered tribal business corporations, such as CNI, enjoy the same immunity 

as their tribal sponsors unless that immunity is waived.  Tribal corporations may waive that 

immunity through the “sue and be sued” clauses of their corporate charters. CNI’s Charter is 

distinct from those whose charters have an unlimited “sue and be sued” clause.  CNI’s Charter 

contains a more limited waiver and the conditions of that waiver are not met in this case.  Thus, 

there is no waiver of immunity and there is no diversity jurisdiction in this case. 

There is also no federal question jurisdiction in this case.  Plaintiff argues that federal 

question jurisdiction is present because CNI is a federally chartered corporation and the “internal 
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 2 

affairs” doctrine implicates federal common law in this case.  That argument has been 

specifically addressed and rejected by the United States Supreme Court.           

II. 

LAW AND ARGUMENT 

A. CNI is immune and therefore non-diverse. 

1. CNI shares the same immunity as the Chickasaw Nation. 

Tribal business corporations initially share the same immunity as their sponsoring tribes.  

Parker Drilling Co. v. Metlakatla Indian Community, 451 F.Supp. 1127, 1136 (D.Alaska 1978); 

Sanchez v. Santa Ana Golf Club, Inc., 104 P.3d 548, 551 (N.M. Ct. App. 2004) (Ex. 1).  

Reaching this conclusion, the United States District Court for the District of Alaska held as 

follows: 

It is clear and apparently undisputed that the mere fact of corporate activity or 

existence does not waive the sovereign immunity enjoyed by the Community.  In 

the words of the Solicitor, as quoted in Atkinson, the corporation has “the 

possibility for waiver of that immunity . . .” 

 

Parker Drilling, 451 F.Supp. at 1136.   

Finding that a tribal business corporation starts off enjoying the same immunity as the 

tribe itself, the United States District Court for the District of Alaska first analyzed the purposes 

of the federal acts under which the corporation was established.  In that case, the tribal business 

corporation was organized under § 17 of the Indian Reorganization Act (“IRA”), 25 U.S.C. § 

477.  Id. at 1131.  The court noted that tribes and their businesses would be at a competitive 

disadvantage in seeking the business of majority owned businesses because of their inherent 

sovereign immunity.  Id. at 1131 & 1137.  To provide Native Americans with an answer to this 

problem, Congress passed the IRA and later the Oklahoma Indian Welfare Act (“OIWA”), 25 
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U.S.C. § 503.  Both acts provide tribal corporations with the power to waive the immunity that 

they possess.  Id.  Congress has the power to waive the sovereign immunity of tribes and the 

power to approve the waiver of sovereign immunity of tribes.  U.S. v. United States Fidelity & 

Guaranty Co, 309 U.S. 506, 512-13, 60 S.Ct. 653, 84 L.Ed. 894 (1940).  Thus, through the IRA 

and the OIWA, Congress delegated to the Secretary of the Interior the authority to approve 

waivers of tribal immunity in the business corporations that tribes create.  Parker Drilling, 451 

F.Supp. at 1137. 

While tribal corporations may waive immunity if they choose to do so, they are not 

required to do so.  Id. at 1137.  The Parker Drilling Court expressly found that the tribe and its 

tribal corporation may decide the extent to which they will waive immunity and to grant as 

much or as little power to waive immunity as they desire and the Secretary of the Interior 

approves.  Id.   

2. The power to waive immunity is expressed in the “sue and be sued” clauses. 

Courts have found that the “sue and be sued” clauses found in the corporate charters of 

tribal business corporations are the vehicles through which tribes and their subordinate 

businesses may indicate their willingness to waive immunity.  Parker Drilling, 451 F.Supp. at 

1136.  However, the enactment of a “sue and be sued” clause or similar language, on its own, 

does not constitute a waiver of immunity.  Ninigret Dev. Corp. v. Narragansett Indian 

Wetoumuck Hous. Auth., 207 F.3d 21, 30 (1
st
 Cir. 2000); Sanchez, 104 P.3d at 551.  The key is 

whether the “sue and be sued” clause is general and without limitation or whether there is 

limiting language to the “sue and be sued” clause. 

Cases such as Parker Drilling involve a “sue and be sued” clause that contains no limits 

on the power to sue and be sued.  For example, the clause in Parker Drilling simply listed the 
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corporate power of the § 17 corporation as “to sue and be sued” without any limiting language.  

See Atkinson v. Haldane, 569 P.2d 151, 170 (Alaska 1977).
1
   These general clauses are viewed 

as a general waiver of sovereign immunity.  Parker Drilling, 451 F.Supp. at 1136.  This is a 

logical conclusion when compared with the same clauses found in non-tribal corporations.  If a 

tribal corporation chooses to establish itself just as a non-tribal corporation does then it will be 

found to have waived immunity.   

While holding that the “sue and be sued” clause in Parker Drilling was a general waiver 

of sovereign immunity, the court went on to note that: 

The Metlakatla Indian Community Corporation could have restricted the extent 
of the sue and be sued clause to prohibit tort liability.  It chose not to do so and 

the Secretary of the Interior was empowered to approve such a general waiver of 

sovereign immunity to carry out the intent of § 17.  Having chosen not to restrict 

its immunity the Indian corporation now stands in the place of most business 

corporations and may be liable in tort. 

 

Id. at 1137 (emphasis added).  Thus, Parker Drilling finds that sovereign immunity originally 

existed but was waived.  Sovereign immunity did not have to be waived, but it may be waived if 

the tribe and its corporation so desire in order to make the tribal corporation more attractive to 

potential business partners.  It is important to note that all of these cases finding that a general 

“sue and be sued” clause constitutes a waiver of sovereign immunity logically rest on the 

bedrock that there must have been immunity to waive in the first place.   

The Parker Drilling decision cites to Maryland Casualty Co. v. Citizens National Bank 

of West Hollywood, 361 F.2d 517, 520-22 (5
th

 Cir. 1966), as an example of a case where the 

tribal corporation exercised its power to limit the “sue and be sued” clause in its corporate 

                                                 
1
 The Atkinson case involved the same tribal corporation.  Both the Atkinson case and the Parker Drilling case note 

that the tribal corporation tried to change its charter to include language similar to the language in the CNI Charter 

to limit the power to waive immunity.  As of the time of those cases, the Secretary of the Interior had not approved 

the new language.  See Atkinson, 569 P.2d at 170, n. 68; Parker Drilling 451 F.Supp. at 1136, n. 19.  
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charter.  In Maryland Casualty the Seminole Nation incorporated a § 17 corporation known as 

Seminole Tribe of Florida, Inc.
2
  Id. at 519.  It’s “sue and be sued” clause read as follows: 

To sue or be sued; but the grant or exercise of such power to sue and to be sued 

shall not be deemed a consent by the said corporation or the United States to the 

levy of any judgment, lien or attachment upon property of the Seminole Tribe of 

Florida, Inc., other than income or chattels especially pledged or assigned. 

 

Id. at 521.  The § 17 tribal corporation had been sued for execution on a contractual debt owed.  

The § 17 tribal corporation pled immunity as a defense.  The plaintiff argued that the tribal 

corporation had waived sovereign immunity through the “sue and be sued” clause.  The Fifth 

Circuit ruled in favor of the § 17 tribal corporation finding that the waiver of the immunity to be 

sued was expressly qualified and limited to those cases where property had been pledged or 

assigned.  Id. at 521.  Thus, in Maryland Casualty, the Seminoles decided not to exercise their 

power to fully waive immunity but instead to do so only on a limited basis. The result was a 

finding of immunity for the § 17 corporation because the limited terms of the waiver in the 

limited “sue and be sued” clause were not met.  Id. at 522.  It should further be noted in the 

corporate charter of the Seminoles that the words “sovereign”, “sovereignty”, “immunity” or 

“waiver” are not mentioned.  All that appeared was a more limited “sue and be sued” clause as 

opposed to a general “sue and be sued” clause.  

 The tribal corporation in Sanchez had a limited “sue and be sued” clause similar to the 

one in Maryland Casualty.  In Sanchez, waiver of immunity under the “sue and be sued” clause 

was limited to those cases in which there was a resolution signed by the board of directors of the 

corporation.  Sanchez, 104 P.3d at 552.  The resolution had to list the party for whose benefit the 

waiver was given.  Id.  The resolution had to list the property to be pledged or assigned.  Id.  It 

                                                 
2
 Footnote one of the Maryland Casualty decision notes that Seminole Tribe of Florida, Inc. will be referred to as the 

Seminole Tribe throughout the remainder of the opinion.  However, the corporate entity involved in that case is the § 

17 corporation as opposed to the § 16 governmental entity. 
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also had to identify the courts in which suit could be brought.  Id.  The plaintiff in Sanchez failed 

to offer any proof that the required resolution had been obtained.  Id. Thus, the court found that 

there had been no waiver of immunity holding that, “The clause in Defendant’s charter could 

only be made effective if certain requirements were met, and since those requirements were not 

met, the clause had no effect.”  Id.   Like the Maryland Casualty case, the court in Sanchez 

dismissed the claims and causes of action against the tribal business corporation on immunity 

grounds. 

3. The “sue or be sued” clause in CNI’s Charter is limited. 

Like the clauses in the Maryland Casualty and Sanchez cases, the “sue or be sued” 

clause in the CNI Charter is a limited one as opposed to a general waiver.  The CNI clause reads 

as follows: 

To sue in its corporate name and, notwithstanding the immunity possessed by the 

Corporation as a wholly owned corporation of the Chickasaw Nation, to permit 

by written resolution of the board of directors enforcement of leases, contracts, 

agreements and mortgage instruments to which the Corporation is a party, against 

the Corporation in tribal court, or any court of competent jurisdiction by 

agreement of the board of directors; provided, however, that this limited waiver 

of sovereign immunity does not authorize the levy of any judgment, lien 

garnishment or attachment upon any property or income of the Corporation, the 

Chickasaw Nation, or any agency thereto, other than property or income of the 

Corporation specifically and in writing duly mortgaged, pledged or assigned as 

collateral for debts or liabilities of the Corporation related to the lease, contract, 
agreement or mortgage instrument to be enforced.  The authority provided 

herein is not intended to nor shall it be construed to waive the immunity of the 

Corporation, the Chickasaw Nation, or any agency thereof, for any other purpose 

with respect to any claim or other matter not specifically mentioned herein, and is 

not intended to, nor shall it extend to the benefit of, any person other than the 

parties to such leases, contracts, agreements or mortgage instruments or their 

successors or assigns. 

 

CNI Charter § 3.02 (emphasis added).  Thus, as in both Maryland Casualty and Sanchez, CNI’s 

immunity is only waived if there is a specific pledge of assets.  There was no such pledge of 
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assets in this case.  As in the Sanchez case, CNI’s immunity is only waived if there is a board 

resolution.  There is no such resolution in this case. 

4. The Court must read CNI’s Charter liberally to avoid waiver of immunity. 

A waiver of sovereign immunity cannot be implied.  Santa Clara Pueblo v. Martinez, 

436 U.S. 49, 58, 98 S.Ct. 1670, 56 L.Ed.2d 106 (1978).  Thus, when construing clauses such as 

“sue and be sued” clauses and their impact on waiver of sovereign immunity, federal courts 

must liberally construe the clause in favor of the tribal entity and against waiver of immunity.  

Maryland Casualty, 361 F.2d at 521.  Furthermore, statutes are to be construed liberally in favor 

of tribes, with ambiguous provisions interpreted to their benefit. Montana v. Blackfeet Tribe of 

Indians, 471 U.S. 759, 766, 105 S.Ct. 2399, 2403 (1985).  Though there is no statutory 

ambiguity in the present case, a liberal construction of the IRA and OIWA cannot include the 

implication that organization thereunder alone divests a tribe of its single most important 

attribute - sovereignty.  To do otherwise would clearly be in contravention of Congress’ 

longstanding policy of recognizing, preserving, and protecting the sovereignty of tribes, and 

encouraging self-governance.  

Here, the Court questioned why Article I of the CNI Charter did not include a clause that 

expressly stated that CNI is immune.  The answer is that the cases show that immunity emanates 

from common law association with the tribe itself.  Through the OIWA and the IRA, Congress 

relegated its authority to waive tribal immunity to the Secretary of the Interior.  The Chickasaw 

Nation, clothed in its immunity, petitioned to create CNI.  Through the OIWA, it had the 

authority to waive its immunity but also to limit that waiver to CNI and to limit the scope of that 
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waiver.
3
  Rather than doing so in a broad fashion, the Chickasaw Nation and the Secretary of the 

Interior approved and granted CNI a limited power to waive immunity.  That is why the 

immunity provision appears in Article III, “Corporate Powers”, of the CNI Charter.  CNI was 

given a more limited power to waive its immunity than other corporations established under 

either the IRA
4
 or the OIWA.  Reviewing this Charter, the Court must resolve any doubts in 

favor of CNI and against waiver. 

The Court also questioned why the CNI Charter explicitly notes that CNI enjoys the 

same immunity from taxation as the Chickasaw Nation.  The answer lies in the disparate 

historical treatment of the sovereign immunity analysis and immunity from taxation analysis.  

Since the earliest days of our country, the United States Supreme Court has found that Native 

American tribes enjoy sovereign immunity.  Cherokee Nation v. Georgia, 30 U.S. (e Pet.) 1, 17-

18, 8 L.Ed. 25 (1831).   Comparatively, immunity from taxation has not always been recognized 

and is more of a matter of statutory interpretation and administrative law, being resolved through 

private revenue rulings.  See Rev. Rul. 94-16, 1994 WL 58468 (IRS RRU) (Ex. 2).  Thus, the 

CNI Charter and indeed all tribal corporation charters start from a historical basis of tribal 

immunity being extended to the tribal corporation as a matter of established common law but the 

same immunity from taxation not being as well established. Prudent draftsmanship then directly 

addresses the more open question and makes a decision as to whether the waiver of sovereign 

                                                 
3
 Thus, § 1.03 of the CNI Charter makes it clear that CNI may waive its own immunity under limited circumstances 

but CNI was not granted the power to waive the Chickasaw Nation’s immunity. 
4
 Counsel originally believed that the key distinction was incorporation under the OIWA or the IRA.  There are 

many cases that hold that incorporation under § 17 of the IRA constitutes a waiver of sovereign immunity.   There 

are no cases that counsel is aware of which hold the same under the OIWA.  However, a close review of those cases 

which hold that incorporation under § 17 of the IRA constitutes waiver shows that they all involve corporations with 

broad “sue and be sued” clauses.  Cases such as Parker Drilling, Maryland Casualty and Sanchez show that the key 

test is whether there has been a broad, general  “sue and be sued” clause as opposed to a more restricted clause like 

the one in the CNI Charter. 
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immunity found in the “sue or be sued” clause will be a general waiver or a more limited one.  

Again, the Court must resolve any doubts in favor of CNI and against waiver.  

 5. Plaintiff has not pled facts sufficient to establish diversity jurisdiction.   

Here, Plaintiff has not pled facts sufficient to find a waiver under the terms of the CNI 

Charter.  Plaintiff has not pled that there was a specific pledge of assets.  Plaintiff has not pled 

that there was a board resolution.  As with the Sanchez decision, such a failure is fatal to 

Plaintiff’s case.  The Court need not go beyond the pleadings in this case to rule on diversity 

jurisdiction.  The cases cited above show that CNI starts with the immunity of the Chickasaw 

Nation.  The Chickasaw Nation, through the Secretary of the Interior, granted CNI limited 

power to waive that immunity.  The conditions necessary to find that the limited waiver allowed 

by the specific language of the CNI Charter are not present in this case, and Plaintiff has not 

pled such facts nor can it.  There was no board resolution in this case.  There was no specific 

pledge of assets.  Absent those facts, CNI’s immunity has not been waived and there is no 

diversity jurisdiction. 

Plaintiff attempts to create subject matter jurisdiction in this case by arguing that CNI 

should be estopped from arguing that the conditions necessary to waive immunity were not met.  

Subject matter jurisdiction cannot be created by estoppel.  Parker Drilling, 451 F.Supp. at 1136.  

Although the case law on the subject is clear,
5
 the Court need not reach the question of whether 

CNI’s former management had the authority to waive immunity.  The Charter itself sets forth 

the factors needed to waive immunity and those factors are not met or pled in this case.  Any 

other ruling in this case would, in effect, find that CNI’s immunity had been waived by 

                                                 
5
 CNI’s Memorandum in Support of its Motion to Dismiss and its Memorandum in Opposition to Temporary 

Restraining Order set forth the case law that clearly shows that tribal officials not authorized to waive immunity 

cannot waive immunity. 
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implication.  Waiver of sovereign immunity must be clear and cannot be implied.  Oklahoma 

Tax Comm’n v. Citizen Band Potawatomi Tribe of Oklahoma, 498 U.S. 505, 509, 111 S.Ct. 905, 

112 L.Ed.2d 1112 (1991); Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58, 98 S.Ct. 1670, 56 

L.Ed.2d 106 (1978).  For the same reason, waiver of sovereign immunity is not to be found by 

estoppel or similar theories.  World Touch Gaming, Inc. v. Massena Management, LLC, 117 

F.Supp.2d 271, 276 (N.D.N.Y. 2000).  The Court need only look at the terms of the Charter, and 

if, as here, Plaintiff cannot show the conditions of the Charter have been met, then Plainitff’s 

case fails and there is no jurisdiction.     

 CNI is immune.  It has not waived its immunity and thus is not a citizen of any state.  

This Court therefore lacks diversity jurisdiction. 

B. The “Internal Affairs” Doctrine is not a Basis for Federal Question Jurisdiction. 

 In addition to arguing that diversity jurisdiction exists, Plaintiff also argues that federal 

question jurisdiction exists in this case through the internal affairs doctrine.  Plaintiff argues that 

because CNI is federally chartered, federal law governs the internal affairs of CNI and thus 

federal common law is at issue.  Plaintiff’s argument has been specifically addressed and 

rejected by the United States Supreme Court in Atherton v. FDIC, 519 U.S. 213, 117 S.Ct. 666, 

136 L.Ed.2d 656 (1997). 

 Atherton involved a federally chartered savings association which went into receivership 

during the savings and loan crisis of the late 1980s and early 1990s.  Id. at 216.  The FDIC, as 

successor for the Resolution Trust Corporation, sued several of the bank’s officers arguing that 

they had violated fiduciary obligations which rendered the bank insolvent.  Id.  The defendants 

moved to dismiss the case for lack of subject matter jurisdiction.  Id.  The FDIC argued that the 

bank was federally chartered and that the “internal affairs” doctrine applied to supply the federal 
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common law standards by which to judge the officer’s conduct.  Id. at 216 & 221 – 224.  The 

Court rejected each of the FDIC’s arguments as it related to the “internal affairs” doctrine.  Id. at 

225 – 26.  

 Addressing these arguments, the Supreme Court first held that federal common law is 

limited to those cases where an interpretation of a federal statute is needed to resolve some 

significant conflict between federal policy or interest and state law.  Id. at 218.  The Court noted 

that such a conflict is normally a precondition to the exercise of federal common law.  Id.  

 With that general principle in mind, the Court rejected the application of the internal 

affairs doctrine as a basis for federal common jurisdiction over a federally chartered corporation.  

Id. at 223- 24.  The Court held as follows: 

To find a justification for federal common law in this argument, however, is to 

substitute analogy or formal symmetry for the controlling legal requirement, 

namely, the existence of a need to create federal common law arising out of a 

significant conflict or threat to a federal interest.  The internal affairs doctrine 

shows no such need, for it seeks only to avoid conflict by requiring that there be a 

single point of legal reference.  Nothing in that doctrine suggests that the single 

source of law must be federal. 

 

Id. at 224.  Accordingly, the internal affairs doctrine does not create federal question jurisdiction 

just because the corporation at issue is federally chartered.  Plaintiff’s identical arguments, 

therefore, fail as a matter of law.  There is no federal question jurisdiction in this case.  

III. 

CONCLUSION 

 There is neither diversity nor federal question jurisdiction here.  Without subject matter 

jurisdiction, this proceeding must be dismissed.      
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      Respectfully Submitted, 

BUTLER SNOW O’MARA STEVENS &      

     CANNADA, PLLC 

            

                                                                   By: s/ Daniel W. Van Horn    

      RANDALL D. NOEL  (6480) 

      DANIEL W. VAN HORN (18940) 

 

6075 Poplar Avenue, Suite 500 

Memphis, TN  38119 

Phone: (901) 680-7200 

Facsimile: (901) 680-7201  

 

CERTIFICATE OF SERVICE 

 The undersigned counsel hereby certifies that a true and correct copy of the foregoing 

pleading has been served upon Plaintiff’s counsel, John Branson, Esq., Baker Donelson Bearman 

Caldwell & Berkowitz, 165 Madison Ave., Ste. 2000, Memphis, TN 38103, via the Court’s 

electronic filing system, this the 20
th

 day of June, 2008. 

 

      s/ Daniel W. Van Horn 

 

Memphis 695253v.1 
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Sanchez v. SantaAnaGolf Club, Inc. 

N.M.App.,2004. 

 

Court of Appeals of New Mexico. 

Maura J. SANCHEZ, Plaintiff-Appellant, 

v. 

SANTA ANA GOLF CLUB, INC, 

Defendant-Appellee. 

No. 24,278. 
 

Nov. 22, 2004. 

Certiorari Denied, No. 28,987, Jan. 6, 2005. 

 

Background: Former employee brought 

action against corporation, which was 

wholly owned by an Indian tribe, for 

wrongful discharge and defamation. 

Corporation brought motion to dismiss for 

lack of jurisdiction based on doctrine of 

sovereign immunity. The District Court, 

Bernalillo County, Wendy E. York, D.J., 

granted the motion. Former employee 

appealed. 

 

Holdings: The Court of Appeals, Pickard, 

J., held that: 

(1) “sue and be sued” clause in corporation 

charter was ineffective; 

(2) employee handbook did not constitute 

implied waiver of immunity; 

(3) participation in workers' compensation 

program did not result in waiver of 

immunity, and 

(4) corporation's past waiver of immunity 

did nor result in present waiver. 

 

Affirmed. 

 

West Headnotes 

 

[1] Appeal and Error 30 893(1) 
 

30 Appeal and Error 

      30XVI Review 

           30XVI(F) Trial De Novo 

                30k892 Trial De Novo 

                     30k893 Cases Triable in 

Appellate Court 

                          30k893(1) k. In General. 

Most Cited Cases 

Court of Appeals reviews de novo the legal 

question of whether an Indian tribe, or an 

entity under the tribe's control, possesses 

sovereign immunity. 

 

[2] Appeal and Error 30 893(1) 
 

30 Appeal and Error 

      30XVI Review 

           30XVI(F) Trial De Novo 

                30k892 Trial De Novo 

                     30k893 Cases Triable in 

Appellate Court 

                          30k893(1) k. In General. 

Most Cited Cases 

Court of Appeals reviews de novo an order 

granting or denying a motion to dismiss for 

lack of jurisdiction. 

 

[3] Indians 209 103 
 

209 Indians 

      209I In General 

           209k102 Status of Indian Nations or 

Tribes 

                209k103 k. In General. Most Cited 

Cases 

      (Formerly 209k2) 

Indian tribes are domestic dependent nations 

that exercise inherent sovereign authority 
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over their members and territories. 

 

[4] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

An Indian tribe can waive its own sovereign 

immunity by expressing such a waiver. 

 

[5] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

Without an unequivocal and express waiver 

of sovereign immunity or congressional 

authorization, tribal entities are immune 

from suit. 

 

[6] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

Other entities under tribal control are 

extended the same sovereign immunity as 

the Indian tribe itself. 

 

[7] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

Corporations formed under Indian 

Reorganization Act enjoy sovereign 

immunity, but may waive such protection. 

Indian Reorganization Act, § 17, 25 

U.S.C.A. § 477. 

 

[8] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

There is a strong presumption against waiver 

of tribal sovereign immunity. 

 

[9] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

An Indian tribe's waiver of sovereign 

immunity cannot be implied but must be 

unequivocally expressed. 

 

[10] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

Tribal entities may not be sued absent 

consent to be sued. 
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[11] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

“Sue and be sued” clause in charter of 

corporation, which was wholly owned by 

Indian tribe, did not result in waiver of 

sovereign immunity from former employee's 

suit; according to charter, clause was only 

activated if it met requirements of article 

which mandated that waivers be in the form 

of a resolution adopted by corporate board 

of directors, and there was no proof that 

board ever adopted any resolution. Indian 

Reorganization Act, § 17, 25 U.S.C.A. § 

477. 

 

[12] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

Enactment of a sue or be sued clause in a 

corporate charter, in and of itself, does not 

constitute an effective waiver of sovereign 

immunity by an Indian tribe. 

 

[13] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

A waiver of sovereign immunity should be 

strictly construed, with all ambiguous 

provisions interpreted in favor of the Indian 

tribe. 

 

[14] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

A sue or be sued clause in the charter of a 

corporation wholly owned by an Indian tribe 

will only accomplish a waiver of sovereign 

immunity when the clause clearly expresses 

an intent to waive immunity. Indian 

Reorganization Act, § 17, 25 U.S.C.A. § 

477. 

 

[15] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

Corporation's employee handbook, in which 

corporation affirmatively committed to 

nondiscrimination based on handicap and 

which contained procedures for employee 

discipline, did not constitute an implied 

waiver of sovereign immunity by 

corporation, which was wholly owned by 

Indian tribe, as handbook said nothing about 

lawsuits or courts of law. Indian 

Reorganization Act, § 17, 25 U.S.C.A. § 

477. 

 

[16] Indians 209 235 
 

209 Indians 
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      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

An Indian tribe's waiver of sovereign 

immunity cannot be implied. 

 

[17] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

In questions regarding waivers of sovereign 

immunity, all issues should be interpreted 

favorably for the Indian tribe and 

restrictively against the claimant. 

 

[18] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

Voluntary participation in workers' 

compensation program did not serve as 

waiver of sovereign immunity for 

corporation, which was wholly owned by 

Indian tribe. Indian Reorganization Act, § 

17, 25 U.S.C.A. § 477. 

 

[19] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

Waivers of sovereign immunity by an Indian 

tribe cannot be created by implication 

through activities such as participation in the 

state's workers' compensation program. 

 

[20] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

Corporation, which was wholly owned by 

Indian tribe, did not waive sovereign 

immunity from former employee's suit by 

waiving sovereign immunity in past suits. 

Indian Reorganization Act, § 17, 25 

U.S.C.A. § 477. 

 

[21] Indians 209 235 
 

209 Indians 

      209VI Actions 

           209k234 Sovereign Immunity 

                209k235 k. In General. Most Cited 

Cases 

      (Formerly 209k27(1)) 

Tribal entities may choose to waive 

sovereign immunity either generally or with 

respect to particular transactions. 

 

[22] Judgment 228 181(6) 
 

228 Judgment 

      228V On Motion or Summary 

Proceeding 

           228k181 Grounds for Summary 

Judgment 

                228k181(5) Matters Affecting 

Right to Judgment 

                     228k181(6) k. Existence of 
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Defense. Most Cited Cases 

Employee's four waiver arguments, when 

combined together, did not create a genuine 

issue of fact as to whether corporation, 

which was wholly owned by Indian tribe, 

waived sovereign immunity from suit; “sue 

and be sued” clause in corporate charter was 

ineffective, and other arguments were based 

on implied or inferred waivers. Indian 

Reorganization Act, § 17, 25 U.S.C.A. § 

477. 

 

**550 Richard A. Allen, The Law Office of 

Richard A. Allen, Albuquerque, NM, for 

Appellant. 

Shane Youtz, Youtz & Valdez, P.C., 

Albuquerque, NM, for Appellee. 

 

*684OPINION 

 

PICKARD, Judge. 

{1} Plaintiff sued Defendant, the Santa Ana 

Golf Club, Inc., a corporation wholly owned 

by Santa Ana Pueblo, for wrongful 

discharge and defamation. Defendant filed a 

motion to dismiss, arguing that the district 

court lacked subject matter and personal 

jurisdiction because Defendant was immune 

from suit under the doctrine of sovereign 

immunity. The court granted Defendant's 

motion. Plaintiff appeals the court's order 

granting dismissal. On appeal, Plaintiff 

argues that Defendant waived sovereign 

immunity by (1) including a “sue or be 

sued” clause in its corporate charter, (2) 

committing itself to adhere to anti-

discrimination standards in its employee 

handbook, (3) participating in New Mexico's 

workers' compensation program, and (4) 

failing to abide by its own express 

conditions of how to effectuate a waiver in 

other contracts. Furthermore, Plaintiff 

contends that a genuine issue of fact exists 

concerning whether Defendant waived 

sovereign immunity, and Plaintiff is 

therefore entitled to have a jury hear 

evidence of whether an effective waiver 

existed in this case. We are not persuaded by 

Plaintiff's arguments and affirm the district 

court's dismissal. 

 

FACTS AND BACKGROUND 
 

{2} Plaintiff was employed by Defendant 

for eight years. In the spring of 2002, 

Plaintiff consulted a physician regarding 

certain symptoms she was experiencing. The 

physician advised Plaintiff to be tested for 

Hepatitis C. Defendant fired her after having 

been told by Plaintiff that she had been 

tested for Hepatitis C. The results of the test 

were negative. Plaintiff alleges that 

Defendant's employees falsely told others, 

including persons not affiliated with 

Defendant, that Plaintiff was infected with 

Hepatitis C, a disease commonly known to 

be sexually transmitted. Plaintiff sued 

Defendant, claiming that she had been 

wrongfully terminated by Defendant, as well 

as defamed by Defendant's employees. The 

district court dismissed the case, citing a 

lack of subject matter jurisdiction based on 

Defendant's sovereign immunity. Plaintiff 

appealed. She argues that Defendant either 

waived sovereign immunity, or a genuine 

issue of fact exists as to whether Defendant's 

actions effectuated a waiver. 

 

DISCUSSION 
 

{3} We first consider whether sovereign 

immunity was waived, and then proceed to 

discuss whether a genuine issue of fact 

exists in this case. 

 

Sovereign Immunity 
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[1][2] {4} We review de novo the legal 

question of whether an Indian tribe, or an 

entity under the tribe's control, possesses 

sovereign immunity. Sac and Fox Nation v. 

**551*685 Hanson, 47 F.3d 1061, 1063 

(10th Cir.1995). We also review de novo an 

order granting or denying a motion to 

dismiss for lack of jurisdiction. Barnae v. 

Barnae, 1997-NMCA-077, ¶¶ 10-11, 123 

N.M. 583, 943 P.2d 1036. 

 

[3][4][5] {5}“Indian tribes are domestic 

dependent nations that exercise inherent 

sovereign authority over their members and 

territories.” Okla. Tax Comm'n v. Citizen 

Band Potawatomi Indian Tribe of Okla., 498 

U.S. 505, 509, 111 S.Ct. 905, 112 L.Ed.2d 

1112 (1991) (internal quotation marks and 

citation omitted). “Indian tribes have long 

been recognized as possessing the common-

law immunity from suit traditionally 

enjoyed by sovereign powers.” Santa Clara 

Pueblo v. Martinez, 436 U.S. 49, 58, 98 

S.Ct. 1670, 56 L.Ed.2d 106 (1978). A tribe 

can waive its own immunity by expressing 

such a waiver. Kiowa Tribe of Okla. v. Mfg. 

Techs., Inc., 523 U.S. 751, 754, 118 S.Ct. 

1700, 140 L.Ed.2d 981 (1998). Without an 

unequivocal and express waiver of 

sovereign immunity or congressional 

authorization, tribal entities are immune 

from suit. Id. at 757, 118 S.Ct. 1700. 

 

[6][7] {6} Other entities under tribal control 

are extended the same sovereign immunity 

as the tribe itself. Parker Drilling Co. v. 

Metlakatla Indian Cmty., 451 F.Supp. 1127, 

1131 (D.Alaska 1978) (holding that the 

sovereign immunity afforded to tribes 

extends to their governmental organizations 

and business entities). Defendant in this case 

is an entity that enjoys sovereign immunity 

originating from the Santa Ana Pueblo, 

which incorporated Defendant under Section 

17 of the Indian Reorganization Act. 25 

U.S.C. § 477 (1990). Section 17 authorizes 

tribes to incorporate pursuant to a corporate 

charter in order to operate as a business 

entity. Id. Corporations formed under 

Section 17 enjoy sovereign immunity, but 

may waive such protection. Parker Drilling 

Co., 451 F.Supp. at 1131. In this case, 

although Plaintiff admits that Defendant 

enjoys sovereign immunity, she argues that 

Defendant waived its immunity. 

 

[8][9][10] {7} There is a strong presumption 

against waiver of tribal sovereign immunity. 

Demontiney v. United States ex rel. Bureau 

of Indian Affairs, 255 F.3d 801, 811 (9th 

Cir.2001). Therefore, a waiver of sovereign 

immunity “cannot be implied but must be 

unequivocally expressed.” Santa Clara 

Pueblo, 436 U.S. at 58, 98 S.Ct. 1670 

(internal quotation marks and citations 

omitted). Tribal entities may not be sued 

absent consent to be sued. Kiowa Tribe of 

Okla., 523 U.S. at 757, 118 S.Ct. 1700. 

“Indian tribes long have structured their 

many commercial dealings upon the 

justified expectation that absent an express 

waiver their sovereign immunity stood fast.” 

Am. Indian Agric. Credit Consortium, Inc. v. 

Standing Rock Sioux Tribe, 780 F.2d 1374, 

1378 (8th Cir.1985). 

 

{8} With the above law as our guide, we 

now turn our attention to each of Plaintiff's 

arguments that Defendant waived sovereign 

immunity. 

 

“Sue or be Sued” Clause 

 

[11] {9} Plaintiff contends that Defendant 

waived sovereign immunity by including a 
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“sue or be sued” clause in its corporate 

charter. Plaintiff cites to Article VIII, § K, of 

Defendant's Articles of Incorporation, which 

provides Defendant with the authority to 

“sue or be sued in its Corporate name to the 

extent provided in Article XVI of this 

Charter.” Plaintiff claims that Defendant has 

waived sovereign immunity since Article 

XVI does not contain any language 

exempting Defendant from a waiver created 

by Article VIII's sue or be sued clause. We 

agree that a waiver created by the sue or be 

sued clause would be applicable to 

Defendant if such a waiver existed. 

However, in this case no waiver was created 

by the sue or be sued clause because other 

requirements that were needed to effectuate 

a waiver pursuant to Article XVI were not 

met. 

 

[12][13] {10} The strong weight of 

authority holds that enactment of a sue or be 

sued clause, in and of itself, does not 

constitute an effective waiver of sovereign 

immunity. Ninigret Dev. Corp. v. 

Narragansett Indian Wetuomuck Hous. 

Auth., 207 F.3d 21, 30 (1st Cir.2000). 

Furthermore, a waiver of sovereign 

immunity should be strictly construed, with 

all ambiguous provisions interpreted in 

favor of the tribe. Cf. County of **552*686 

Oneida, N.Y. v. Oneida Indian Nation, 470 

U.S. 226, 247, 105 S.Ct. 1245, 84 L.Ed.2d 

169 (1985) (applying this rule to treaties and 

certain non-treaty matters). In this case, the 

sue or be sued clause was only activated if it 

met the requirements of Article XVI. 

Section D of Article XVI mandates that all 

waivers must be in the form of a resolution, 

which shall be duly adopted by Defendant's 

board of directors. Section D continues: 

 

The resolution shall identify the party or 

parties for whose benefit the waiver is 

granted, the transaction or transactions and 

the claims or classes of claim for which the 

waiver is granted, the property of the 

Corporation which may be subject to 

execution to satisfy any judgment which 

may be entered in the claim, and shall 

identify the court or courts in which suit 

against the Corporation may be brought. 

Any waiver shall be limited to claims arising 

from the acts or omissions of the 

Corporation, its Directors, officers, 

employees or agents, and shall be construed 

only to effect the property and income of the 

Corporation. 

 

{11} Here, Plaintiff has offered no proof 

that a resolution was adopted by Defendant's 

board of directors, and since Article VIII's 

sue or be sued clause can only be made 

effective pursuant to the requirements set 

out in Section D of Article XVI, we 

conclude that no waiver was created. See 

Ninigret Dev. Corp., 207 F.3d at 30. 

 

[14] {12} Plaintiff contends that federal law 

is clear that the simple appearance of a sue 

or be sued clause in the charters of Section 

17 corporations serve as a general waiver of 

sovereign immunity. We disagree. Our 

review of the law indicates that a sue or be 

sued clause will only accomplish a waiver 

when the clause clearly expresses an intent 

to waive immunity. Parker Drilling Co., 451 

F.Supp. at 1136-37 (holding that the sue or 

be sued clause in corporate charter served as 

a waiver because the clause had no 

restrictions or limitations and was a clear, 

explicit, and unambiguous waiver); S. 

Unique, Ltd. v. Gila River Pima-Maricopa 

Indian Cmty., 138 Ariz. 378, 674 P.2d 1376, 

1383 (Ariz.Ct.App.1983) (holding that tribal 

corporation waived immunity due to express 

Case 2:08-cv-02253-SHM-dkv     Document 14-2      Filed 06/20/2008     Page 7 of 10



104 P.3d 548 Page 8

136 N.M. 682, 104 P.3d 548, 2005 -NMCA- 003 
(Cite as: 136 N.M. 682, 104 P.3d 548) 

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

provision within its charter allowing it to be 

sued in courts of competent jurisdiction); 

Martinez v. S. Ute Tribe, 150 Colo. 504, 374 

P.2d 691, 693-94 (1962) (en banc) (same). 

We conclude that the present case, with its 

sue or be sued clause, is distinguishable 

from the cases which found an express 

waiver. The clause in Defendant's charter 

could only be made effective if certain 

requirements were met, and since those 

requirements were not met, the clause had 

no effect. We have found no case holding 

that a sue or be sued clause expressly stating 

that the clause was ineffective unless certain 

requirements were met served as a waiver of 

sovereign immunity where the requirements 

were not met. 

 

{13} Plaintiff further argues that Defendant 

may have “inadvertently waived” its 

sovereign immunity by enacting the sue or 

be sued clause within its charter. Plaintiff 

cites to C & L Enterprises, Inc. v. Citizen 

Band Potawatomi Indian Tribe of 

Oklahoma, 532 U.S. 411, 121 S.Ct. 1589, 

149 L.Ed.2d 623 (2001), for the proposition 

that sovereign immunity may be 

inadvertently waived. We find no support 

for this theory in C & L Enterprises, Inc., 

which held that for a tribe to relinquish its 

immunity, the tribe's waiver must be “clear.” 

Id. at 418, 121 S.Ct. 1589 (internal quotation 

marks and citation omitted). Although the 

Court in C & L Enterprises, Inc. found a 

waiver of immunity in that case, the Court 

noted that the waiver-an agreement to 

submit disputes to arbitration, to be bound 

by the arbitration award, and to have the 

award enforced in a court of law-was 

unambiguous and explicit. Id. at 420, 121 

S.Ct. 1589. Therefore, we decline to hold 

that an Indian tribe, or the entities that they 

control, can inadvertently waive its 

sovereign immunity under the circumstances 

of this case. 

 

{14} We find the present case to be 

analogous to the First Circuit's decision in 

Ninigret Development Corp., which found 

no waiver of immunity where the sue or be 

sued clause contained a requirement that 

immunity be waived by contract, but which 

had no contract waiving immunity. 207 F.3d 

at 30. Therefore, we hold that the sue or be 

sued clause in Defendant's charter did not 

constitute**553*687 an express waiver 

since the requirements were not met to 

effectuate the waiver. 

 

Commitment to Anti-Discrimination 

Standards in Employee Handbook 

 

[15] {15} Plaintiff contends that Defendant 

waived immunity through its employee 

handbook by affirmatively committing to 

nondiscrimination based on handicap. 

Plaintiff further argues that the employee 

handbook contains procedures for employee 

discipline, which also constitute a waiver of 

immunity. Essentially, Plaintiff requests that 

this Court hold that Defendant's language 

contained in its employee handbook should 

serve as an implied waiver of sovereign 

immunity. 

 

[16][17] {16} A waiver of sovereign 

immunity cannot be implied. Santa Clara 

Pueblo, 436 U.S. at 58, 98 S.Ct. 1670. 

Furthermore, in questions regarding waivers 

of sovereign immunity, all issues should be 

interpreted favorably for the tribe and 

restrictively against the claimant. S. Unique, 

Ltd., 674 P.2d at 1381. The general language 

in the handbook says nothing about lawsuits 

or courts of law. Therefore, we hold that 

Defendant's employee handbook does not 
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constitute an implied waiver of sovereign 

immunity. 

 

Participation in New Mexico's Workers' 

Compensation Program 

 

[18] {17} Plaintiff urges the Court to hold 

that Defendant's voluntary participation in 

New Mexico's workers' compensation 

program serves as a waiver of immunity. 

Plaintiff makes this argument without citing 

to any authority or providing any substantive 

argument in support of her contention. 

 

[19] {18} A waiver of sovereign immunity 

cannot be implied. Santa Clara Pueblo, 436 

U.S. at 58, 98 S.Ct. 1670. Thus, we 

conclude that waivers of sovereign 

immunity cannot be created by implication 

through activities such as participation in the 

state's workers' compensation program. See 

Webb v. Paragon Casino, 872 So.2d 641, 

646 (La.Ct.App.2004) (holding that state did 

not have jurisdiction over tribe where tribe 

paid into workers' compensation program 

but had not waived sovereign immunity). 

 

Inconsistent Waivers in Other Business 

Dealings 

 

[20][21] {19} Plaintiff's final argument that 

Defendant waived sovereign immunity is 

that Defendant has, in past business 

dealings, ignored the procedures to 

effectuate a waiver as set out in Section D of 

Article XVI. She argues that a “waiver could 

be inferred” from Defendant's past actions. 

We disagree. A waiver of sovereign 

immunity may not be inferred. Maynard v. 

Narragansett Indian Tribe, 984 F.2d 14, 16 

(1st Cir.1993). Furthermore, tribal entities 

may choose to waive sovereign immunity 

either generally or with respect to particular 

transactions. Chance v. Coquille Indian 

Tribe, 327 Or. 318, 963 P.2d 638, 639 

(1998). Thus, we rule that Defendant did not 

waive sovereign immunity in the present 

case when it did not follow Article XVI's 

procedures to create a waiver in prior 

business dealings. 

 

Genuine Issue of Fact as to Waiver of 

Sovereign Immunity 
 

[22] {20} Plaintiff contends that, even if we 

do not find a waiver of sovereign immunity, 

we should find that all four of her waiver 

arguments, when combined together, create 

a genuine issue of fact as to whether a 

waiver existed. She argues that if we 

determine that a factual issue exists in this 

case with regard to whether a waiver was 

effectuated, we should reverse the district 

court's order to dismiss and remand to allow 

her to argue the issue of waiver in front of a 

fact-finder. 

 

{21} The record reflects that the court 

considered matters outside the pleadings in 

ruling upon the motion to dismiss. Where a 

court takes into account matters outside the 

pleadings, the order to dismiss is reviewed 

as an order granting summary judgment. 

DiMatteo v. County of Doña Ana, 109 N.M. 

374, 378, 785 P.2d 285, 289 (Ct.App.1989). 

Accordingly, the standard of review we 

employ is for a motion for summary 

judgment. Rule 1-012(B) NMRA. The 

standard of review for summary judgment is 

de novo. Barncastle v. Am. Nat'l Prop. & 

Cas. Cos., 2000-NMCA-095, ¶ 5, 129 N.M. 

672, 11 P.3d **554*688 1234. When 

considering an appeal of summary judgment 

we determine “whether there are genuine 

issues of material fact relative to [a 

plaintiff's] claims and whether defendants 
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were entitled to summary judgment as a 

matter of law.” Barreras v. N.M. Corr. 

Dep't, 114 N.M. 366, 368, 838 P.2d 983, 

985 (1992). The facts are considered in the 

light most favorable to the party opposing 

summary judgment. Barbeau v. Hoppenrath, 

2001-NMCA-077, ¶ 2, 131 N.M. 124, 33 

P.3d 675. 

 

{22} In this case, considering the facts in the 

light most favorable to Plaintiff, we do not 

find a genuine issue of fact exists as to 

whether a waiver was effectuated. As we 

have discussed above, the sue or be sued 

clause did not create a waiver since it did 

not meet the requirements contained within 

Article XVI. Plaintiff's other arguments are 

based on a finding that waivers can be 

created either by inference, implication, or 

inadvertence. Since current precedent stands 

directly against these contentions, we find 

no issue of fact to exist as to whether a 

waiver was created by these means. 

 

{23} Yet, Plaintiff argues that if we 

combine her four waiver arguments, there is 

sufficient evidence to create a genuine issue 

of fact as to whether a waiver existed in this 

case. We disagree. We find no support for 

Plaintiff's contention, and she does not direct 

us to any, that an express waiver of 

sovereign immunity can be pieced together 

through inference and implication, 

combined with a sue or be sued clause that 

is not made effective due to unmet 

requirements. Therefore, we hold that 

summary judgment was appropriate in this 

case and that there are no genuine issues of 

fact as to the existence of a waiver. 

 

CONCLUSION 
 

{24} For these reasons, we affirm the 

district court's order to dismiss. 

 

{25}IT IS SO ORDERED. 

 

WE CONCUR: JAMES J. WECHSLER, 

Chief Judge and CELIA FOY CASTILLO, 

Judge. 

N.M.App.,2004. 

Sanchez v. Santa Ana Golf Club, Inc. 

136 N.M. 682, 104 P.3d 548, 2005 -NMCA- 

003 
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Rev. Rul. 94-16, 1994-12 I.R.B. 4, 1994-1 C.B. 19, 1994 WL 58468 (IRS RRU) 
 

Internal Revenue Service (I.R.S.) 

 
Revenue Ruling 

FEDERAL INCOME TAXATION OF INDIAN TRIBES AND CORPORATIONS ORGANIZED BY INDIAN 

TRIBES 
 

March 1, 1994 
 
Section 61. --Gross Income Defined. 
(Also Sections 7805(b); 301.7805-1.) 
 
Federal income taxation of Indian tribes and corporations organized by Indian 

tribes. Neither an unincorporate Indian tribe nor a corporation organized under 

section 17 of the Indian Reorganization Act of 1934 is subject to federal income 

tax on its income, regardless of the location of the activities that produced the 

income. However, a corporation organized by an Indian tribe under state law is 

subject to federal income tax on its income, regardless of the location of the 

activities that produced the income. Rev. Rul. 81-295 clarified and Rev. Rul. 67-

284 amplified. 
 
ISSUE 
Is income earned by an Indian tribe or tribal corporation from the conduct of a 

commercial business subject to federal income tax? 

 
FACTS 
Situation 1. Tribe T, a federally recognized Indian tribe, conducts an 

unincorporated commercial business both on and off T's reservation. 

 
Situation 2. Tribe U incorporates itself as Corporation X under section 17 of the 

Indian Reorganization Act of 1934, 25 U.S.C. section 477 (1993) (IRA).  X conducts 

a commercial business both on and off U's reservation. 
 
Situation 3. Tribe V organizes Corporation Y under the law of State S. V is the 

sole shareholder of Y, which conducts a commercial business both on and off V's 

reservation. 
 
LAW AND ANALYSIS 
Section 1 of the Internal Revenue Code imposes a tax on the taxable income of 

individuals, trusts and estates. Section 11 imposes a tax on the taxable income of 

corporations. 

 
Section 61 of the Code provides that gross income means all income from whatever 
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source derived, unless otherwise provided by law.  Section 63 defines taxable 

income as gross income minus deductions. 

 
Revenue Ruling 67-284, 1967-2 C.B. 55, 58, modified on another issue by Rev.  Rul. 

74-13, 1974-1 C.B. 14, holds that Indian tribes are not taxable entities.  The 

revenue ruling further holds that tribal income not otherwise exempt from federal 

income tax is includible in the gross income of the Indian tribal member when 

distributed to, or constructively received by, the tribal member. 

 
Revenue Ruling 81-295, 1981-2 C.B. 15, relying on Mescalero Apache Tribe v. Jones, 

411 U.S. 145, 157, n.13 (1973), holds that an Indian tribal corporation organized 

under section 17 of the IRA shares the same tax status as the Indian tribe and is 

not taxable on income from activities carried on within the boundaries of the 

reservation. 

 
However, a corporation organized by an Indian tribe under state law is not the same 

as an Indian tribal corporation organized under section 17 of the IRA and does not 

share the same tax status as the Indian tribe for federal income tax purposes. 

Generally, the choice of corporate form will not be ignored.  See Moline Properties 

v. Commissioner, 319 U.S. 436 (1943). 

 
Because an Indian tribe is not a taxable entity, any income earned by an 

unincorporated tribe, regardless of the location of the business activities that 

produced the income, is not subject to federal income tax.  An Indian tribal 

corporation organized under section 17 of the IRA shares the same tax status as the 

tribe. Therefore, any income earned.by such a corporation, regardless of the 

location of the business activities that produced the income, is not subject to 

federal income tax. However, a corporation organized by an Indian tribe under state 

law does not share the same tax status as the tribe for federal income tax purposes 

and is subject to federal income tax on any income earned, regardless of the 

location of the business activities that produced the income. 

 
Accordingly, Tribe T in Situation 1 and Corporation X in Situation 2 are not 

taxable entities and are not subject to federal income tax on any income earned 

from their business activities. corporation Y in Situation 3 is a taxable entity 

and is subject to federal income tax on all income earned from its business 

activities. 

 
HOLDING 
An unincorporated Indian tribe or an Indian tribal corporation organized under 

section 17 of the IRA is not subject to federal income tax on the income earned in 

the conduct of commercial business on or off the tribe's reservation.  However, a 

corporation organized by an Indian tribe under state law is subject to federal 

income tax on the income earned in the conduct of commercial business on and off 

the tribe's reservation. 

 
This revenue ruling deals only with federal income taxes. It does not affect the 

application of other federal taxes, such as employment taxes and excise taxes 

(including excise taxes on wagering), to Indian tribes or tribal corporations. 

 
PROSPECTIVE APPLICATION 
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Pursuant to section 7805(b) of the Code, the portion of the holding of this revenue 

ruling that applies to a corporation organized by an Indian tribe under state law 

will not be applied to income earned before October 1, 1994, from activities 

conducted within the boundaries of the reservation (including gain or loss properly 

allocable to such activities from the sale or exchange of assets). 
 
EFFECT ON OTHER RULINGS 
Rev. Rul. 81-295 is clarified.  Rev. Rul. 67-284 is amplified. 

 
DRAFTING INFORMATION 
 
The principal author of this revenue ruling is Johnnel St. Germain of the Office of 

Assistant Chief Counsel (Income Tax and Accounting).  For further information 

regarding this revenue ruling, contact Ms. St. Germain on (202) 622-4930 (not a 

toll-free call). 
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