
IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION AT MEMPHIS 

 

 

MEMPHIS BIOFUELS, LLC,   ) 

       )  

 Plaintiff,     ) 

       ) 

v.       ) 

       )     Civil Action No. 08-2253 Ma 

CHICKASAW NATION INDUSTRIES, INC.  ) 

and THE AMERICAN ARBITRATION   ) 

ASSOCIATION,     ) 

       ) 

 Defendants.     ) 

 

 

DEFENDANT CHICKASAW NATION INDUSTRIES, INC.’S 

 MOTION TO DISMISS PURSUANT TO RULES 12(B)(1) AND/OR 12(B)(6) OR, IN THE 

ALTERNATIVE, TO STAY FOR FAILURE TO EXHAUST TRIBAL REMEDIES 

 

Comes now Defendant Chickasaw Nation Industries, Inc. (“CNI”) and pursuant to Rules 

12(b)(1) and/or 12(b)(6) of the Federal Rules of Civil Procedure moves the Court for an order 

dismissing this case for lack of subject mater jurisdiction and because CNI is immune from suit.  

In the alternative, CNI moves the Court for an order dismissing or staying the case for Plaintiff’s 

failure to exhaust tribal remedies. 

As grounds for this motion, CNI would show the Court that it is a federally charted tribal 

business corporation which has immunity from suit and is organized pursuant to 25 U.S.C. § 503 

of the Oklahoma Indian Welfare Act (“OIWA”).  CNI is neither a citizen of another state nor a 

citizen of a foreign nation.  As such, diversity jurisdiction does not exist.  Likewise, there is no 

federal question jurisdiction in this case as neither the Declaratory Judgments Act nor the Federal 

Arbitration Act provide an independent basis for federal question jurisdiction.  Absent subject 

matter jurisdiction, this Court must dismiss this case. 
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 This case must also be dismissed because CNI is immune from suit.  Waiver of immunity 

is not to be found unless the waiver is clear.  Here, CNI’s former management entered into a 

written instrument that contains a purported waiver of sovereign immunity.  They did so without 

CNI Board approval as required by the CNI Charter.  Plaintiff was made aware of the 

requirement of CNI Board approval and knew of it but did not insist upon a resolution of the CNI 

Board.  Absent CNI Board approval, CNI’s immunity cannot be waived and has not been 

waived.  

 Even if the Court were to determine that it somehow has jurisdiction, the Court should 

decline to exercise its jurisdiction and should either dismiss or stay this case as a matter of 

comity for failure to exhaust tribal remedies.  Plaintiff filed this suit in response to CNI’s first 

filed case in the Chickasaw Nation District Court seeking an injunction against Plaintiff 

proceeding with arbitration between Plaintiff and CNI until such time as the courts of the 

Chickasaw Nation can determine whether the unauthorized acts of CNI’s former management 

can validly waive CNI’s sovereign immunity.
1
  Absent a valid waiver of sovereign immunity, 

there is no agreement to arbitrate.  Absent a valid waiver of sovereign immunity, Plaintiff may 

not pursue claims against CNI in any forum, arbitral or otherwise.   This Court should decline to 

exercise jurisdiction, if it has any, and direct the parties to the Chickasaw Nation District Court 

for a resolution of the disputes between them.    

 In support of this motion, CNI relies upon its Memorandum of Law filed 

contemporaneously herewith, CNI’s Verified Complaint filed before the Chickasaw Nation 

District Court, CNI’s Charter
2
 and all the pleadings in this matter. 

                                                 
1
 A copy of CNI’s Complaint before the Chickasaw Nation District Court is attached as Ex. 1 to CNI’s 

Memorandum of Law.  
2
 A copy of CNI’s Charter is attached as Ex. 2 to CNI’s Memorandum of Law. 
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 WHEREFORE, CNI moves the Court to dismiss this case for a lack of subject matter 

jurisdiction and because CNI is immune.  CNI further moves the Court, in the alternative, to 

dismiss this case or to stay it on comity grounds for Plaintiff’s failure to exhaust tribal remedies 

available to it. 

BUTLER SNOW O’MARA STEVENS &      

     CANNADA, PLLC 

            

                                                                   By: s/ Daniel W. Van Horn    

      RANDALL D. NOEL  (6480) 

      DANIEL W. VAN HORN (18940) 

 

6075 Poplar Avenue, Suite 500 

Memphis, TN  38119 

Phone: (901) 680-7200 

Facsimile: (901) 680-7201  

 

CERTIFICATE OF SERVICE 

 The undersigned counsel hereby certifies that a true and correct copy of the foregoing 

pleading has been served upon Plaintiff’s counsel, John Branson, Esq., Baker Donelson Bearman 

Caldwell & Berkowitz, 165 Madison Ave., Ste. 2000, Memphis, TN 38103, via the Court’s 

electronic filing system, this the 7
th

 day of May, 2008. 

 

      s/ Daniel W. Van Horn 

 

Memphis 663802v.1 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF TENNESSEE 

WESTERN DIVISION AT MEMPHIS 

 

 
MEMPHIS BIOFUELS, LLC,   ) 
       )  
 Plaintiff,     ) 
       ) 
v.       ) 
       )     Civil Action No. 08-2253 Ma 
CHICKASAW NATION INDUSTRIES, INC.  ) 
and THE AMERICAN ARBITRATION   ) 
ASSOCIATION,     ) 
       ) 
 Defendants.     ) 
 

 
DEFENDANT CHICKASAW NATION INDUSTRIES, INC.’S 

MEMORANDUM IN SUPPORT OF ITS MOTION TO DISMISS PURSUANT TO 

RULES 12(B)(1) AND/OR 12(B)(6) OR, IN THE ALTERNATIVE, TO STAY FOR 

FAILURE TO EXHAUST TRIBAL REMEDIES 

 

Comes now Defendant Chickasaw Nation Industries, Inc. (“CNI”) and for its 

Memorandum of Law In Support of Its Motion to Dismiss Pursuant to Rules 12(b)(1) and/or 

12(b)(6) or, in the alternative, to Stay for Failure to Exhaust Tribal Remedies states as follows: 

I. 

INTRODUCTION 

 Plaintiff brings this case against CNI, a federally charted tribal business corporation 

which has immunity from suit and is organized pursuant to 25 U.S.C. § 503 of the Oklahoma 

Indian Welfare Act (“OIWA”).  This case should be dismissed because this Court lacks subject 

matter jurisdiction.  CNI is neither a citizen of another state nor a citizen of a foreign nation.  As 

such, diversity jurisdiction does not exist.  Likewise, there is no federal question jurisdiction in 

this case as neither the Declaratory Judgments Act nor the Federal Arbitration Act provide an 
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independent basis for federal question jurisdiction.  Absent subject matter jurisdiction, this Court 

must dismiss this case. 

 This case must also be dismissed because CNI is immune from suit.  Waiver of immunity 

is not to be found unless the waiver is clear.  Here, CNI’s former management entered into a 

written instrument that contains a purported waiver of sovereign immunity.  They did so without 

CNI Board approval as required by the CNI Charter.  Plaintiff was made aware of the 

requirement of CNI Board approval and knew of it but did not insist upon a resolution of the CNI 

Board.  Absent CNI Board approval, CNI’s immunity cannot be waived and has not been 

waived.  

 Even if the Court were to determine that it somehow has jurisdiction, the Court should 

decline to exercise its jurisdiction and should either dismiss or stay this case as a matter of 

comity.  Plaintiff filed this suit in response to CNI’s first filed case in the Chickasaw Nation 

District Court seeking an injunction against Plaintiff proceeding with arbitration between 

Plaintiff and CNI until such time as the courts of the Chickasaw Nation can determine whether 

the unauthorized acts of CNI’s former management can validly waive CNI’s sovereign 

immunity.1  Absent a valid waiver of sovereign immunity, there is no agreement to arbitrate.  

Absent a valid waiver of sovereign immunity, Plaintiff may not pursue claims against CNI in any 

forum, arbitral or otherwise.   This Court should decline to exercise jurisdiction, if it has any, and 

direct the parties to the Chickasaw Nation District Court for a resolution of the disputes between 

them.    

 

 

                                                 
1 A copy of CNI’s Complaint before the Chickasaw Nation District Court is attached hereto as Ex. 1.  
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II. 

LAW AND ARGUMENT 

A. There is an Absence of Subject Matter Jurisdiction in this Case. 

Federal courts are courts of limited jurisdiction, and no action of the parties can confer 

subject-matter jurisdiction upon a federal court. Insurance Corp. of Ireland, Ltd. et al. v. 

Compagnie des Bauxites de Guinee, 456 U.S. 694, 701-02, 102 S.Ct. 2099, 72 L.Ed.2d 492 

(1982); Universal Consol. Cos. v. Bank of China, 35 F.3d 243, 247 (6th Cir.1994).  Once subject 

matter jurisdiction has been challenged under Rule 12(b)(1) as is the case here, it is Plaintiff’s 

burden to prove that jurisdiction exists.  Madison-Hughes v. Shalala, 80 F.3d 1121, 1130 (6th 

Cir. 1996).  Plaintiff cannot meet its burden.  This Court lacks subject matter jurisdiction. 

1. CNI is not a diverse party. 

Plaintiff does not specifically assert a basis for subject matter jurisdiction but seemingly 

relies upon diversity jurisdiction.  See Plaintiff’s Complaint at ¶ 3.  A federal court has original 

jurisdiction over a civil action if the parties are of diverse state citizenship or involve citizens of 

foreign states and the amount in controversy exceeds $75,000.  See 28 U.S.C. § 1332.  Here 

there is no question that the amount in controversy exceeds the jurisdictional amount.  However, 

there is no diversity of citizenship between the parties. 

Plaintiff is a citizen of Delaware and Tennessee, the states of Plaintiff’s incorporation 

and principal place of business.  See Plaintiff’s Complaint at ¶ 2.  CNI is a federally-chartered 

tribal business corporation pursuant to 25 U.S.C. § 503, the Oklahoma Indian Welfare Act, with 

its principal place of business in Oklahoma.  Id. at ¶ 1.  For the reasons set forth herein, CNI is 

not, however, a citizen of Oklahoma or any state or foreign country.   
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 A Native American tribe and its subordinate entities are not citizens of a state within the 

meaning of 28 U.S.C. § 1332 and may not be sued in federal court under diversity jurisdiction.  

Auto-Owners Ins. Co. v. Tribal Court of the Spirit Lake Indian Reservation, 495 F.3d 1017, 

1020-21 (8th Cir. 2007); Gaming World Int’l v. White Earth Band of Chippewa Indians, 317 

F.3d 840, 847 (8th Cir. 2003); Worrall v. Mashantucket Pequot Gaming Enterprise, 131 

F.Supp.2d 328, 329 (D. Conn. 2001).2 Similarly, tribes and their subordinate entities are not 

foreign states.  Cherokee Nation v. Georgia, 30 U.S. (e Pet.) 1, 17-18, 8 L.Ed. 25 (1831).  

Rather, tribes are considered “domestic dependant nations”.  Id.    

Native American tribes can create corporations that will be treated as citizens of the 

states in which they are located.  See Gaines v. Ski Apache, 8 F.3d 726, 729 (10th Cir. 1993).  In 

order for that to happen, however, the tribe must incorporate the business under either the Indian 

Reorganization Act, 25 U.S.C. § 477, or under tribal laws.  Ski Apache, 8 F.3d at 729.  CNI was 

not incorporated under either the Indian Reorganization Act or the laws of the Chickasaw 

Nation.  Rather, CNI is federally charted under the Oklahoma Indian Welfare Act, 25 U.S.C. § 

503. 

CNI’s incorporation under the Oklahoma Indian Welfare Act as opposed to the Indian 

Reorganization Act, tribal law or state law is a critical distinction for purposes of the diversity 

analysis.  Although CNI is unaware of any reported decision that directly addresses 

incorporation under the Oklahoma Indian Welfare Act, the rationale behind the disparate 

treatment under the other laws is instructive and supportive of the conclusion that corporations 

                                                 
2 Despite a diligent search for Sixth Circuit case law on the issues set forth in this memorandum, counsel for CNI 
could find very little if any Sixth Circuit case law on these issues.  Perhaps that is because there are fewer Native 
American tribes which are physically located in the Sixth Circuit than say the 10th Circuit or the 9th Circuit.  Where 
it has been found, CNI has cited to Sixth Circuit precedent.  
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organized under the Oklahoma Indian Welfare Act are non-diverse entities just like the tribes 

from which they came. 

The federal courts which have looked at this diversity issue have found that the diversity 

analysis is intertwined with an analysis of whether the tribal business is immune.  See R.J. 

Williams Co. v. Fort Belknop Housing Auth., 719 F.2d 979, 983 n.2 (9th Cir. 1983)(citing in part 

to R.C. Hedreen Co. v. Crow Tribal Housing Authority, 521 F.Supp. 599, 603 (D. Mont. 1981)).  

Accordingly, it has been noted that tribal corporations which are organized under 25 U.S.C. § 

477, Section 17 of the Indian Reorganization Act, are not immune and are citizens of the states 

in which they are located.  See GNS, Inc. v. Winnebago Tribe of Nebraska, 866 F.Supp. 1185, 

1188-89 (N.D. Iowa 1994). 

In contrast to corporations organized under the Indian Reorganization Act, CNI and its 

incorporation under the Oklahoma Indian Welfare Act was done in such a way to specifically 

and expressly preserve sovereign immunity.  Section 3.02 of the CNI Charter specifically 

recognizes that CNI retains sovereign immunity.  See the CNI Charter (Ex. B to the Verified 

Complaint filed in Chickasaw Nation District Court) at § 3.02. (Ex. 2 hereto).  Because the 

issues of sovereign immunity and diversity are intertwined, CNI not only expressly enjoys 

sovereign immunity but that also means that it is non-diverse and complete diversity does not 

exist in this case.    

2. Federal question jurisdiction does not exist either. 

In the absence of diversity jurisdiction, Plaintiff can only maintain this case if it can show 

that there is federal question jurisdiction.  A federal court has “original jurisdiction of all civil 

actions arising under the Constitution, laws, or treaties of the United States.” Weeks Constr. Inc. 

v. Ogala Sioux Housing Auth., 797 F.2d 668, 672 (8th Cir. 1986) (quoting 28 U.S.C. § 1331). 
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While a “non-frivolous claim of a right or remedy under a federal statute is sufficient to invoke 

federal question jurisdiction,” “the fact that [a tribal entity] is created by and operates on behalf 

of an Indian tribe is not alone sufficient to find the existence of a federal question.” Id. (holding 

that corporation that contracted with the Oglala Housing Authority to build housing units on the 

reservation could not bring breach of contract suit against the housing authority because the 

district court lacked federal question jurisdiction over the action, as the rights which the 

corporation sought to enforce were based on its construction contract with the housing authority, 

interpretation of which is governed by local, not federal, law); see also Gaming World, 317 F.3d 

at 847.  Thus, this is not a federal question case merely because certain federal laws dealing with 

the incorporation of CNI exist. 

The specific relief sought in Plaintiff’s Complaint only references two federal statutes: 

the Federal Arbitration Act (“FAA”), 9 U.S.C. § 1 et al. and the Declaratory Judgment Act, 28 

U.S.C. § 2201 et al.  Plaintiff seeks an order compelling arbitration under the FAA.  See 

Plaintiff’s Complaint at ¶ 33.  Plaintiff also seeks a declaratory judgment under the Declaratory 

Judgment Act.  See Plaintiff’s Complain at ¶ 32.   

Neither the FAA nor the Declaratory Judgment Act provides a basis for federal question 

jurisdiction.  The FAA specifically states that it does not provide an independent basis for federal 

question jurisdiction.  9 U.S.C. § 4; Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 

460 U.S. 1, 25 n.32, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983); Smith Barney, Inc. v. Sarver, 108 

F.3d 92, 94 (6th Cir. 1997).  Rather, a plaintiff suing under it must have some other basis for 

jurisdiction.  Id.  Likewise, the Declaratory Judgment Act does not provide federal question 

jurisdiction and a plaintiff needs an independent basis for jurisdiction to seek relief under it.  

Toledo v. Jackson, 485 F.3d 836, 839 (6th Cir. 2007).  Accordingly, there is no colorable basis 
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for asserting federal question jurisdiction in this case. 

In the absence of diversity or federal question jurisdiction, this Court must dismiss 

Plaintiff’s case pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure.  Parties cannot 

confer subject matter jurisdiction on the Court where none otherwise exists.  Weeks, 797 F.2d at 

672. 

B. CNI is immune from suit. 

 The Court must dismiss Plaintiff’s complaint because CNI is immune from suit.  

Sovereign immunity is jurisdictional in nature.  In re Praire Island Dakota Sioux, 21 F.3d 302, 

304-05 (8th Cir. 1994) (citing to Federal Deposit Ins. Corp. v. Meyer, 510 U.S. 471, 475, 114 

S.Ct. 996, 127 L.Ed.2d 308 (1994)).  Section 3.02 of the CNI Charter specifically recognizes that 

CNI retains sovereign immunity.  See the CNI Charter (Ex. B to the Verified Complaint filed in 

Chickasaw Nation District Court) at § 3.02. (Ex. 2 hereto).  Moreover, as a matter of common 

law, tribal entities such as CNI have been found to share the tribe’s immunity.  See Kiowa Tribe 

of Oklahoma v. Manufacturing Tech, Inc., 523 U.S. 751, 760, 118 S.Ct. 1700, 140 L.Ed.2d  981 

(1998) (holding that sovereign immunity extends to a tribe’s commercial activities off 

reservation); Allen v. Gold Country Casino, 464 F.3d 1044, 1046 (9th Cir. 2006) (holding that the 

tribe’s sovereign immunity extended to the tribe’s business enterprises); World Touch Gaming, 

Inc. v. Massena Mgmt., LLC, 117 F.Supp.2d 271, 275 (N.D.N.Y. 2000) (same).  

Tribal sovereign immunity confers not just immunity from liability, but immunity from 

suit.  Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58, 98 S.Ct. 1670, 56 L.Ed.2d 106 (1978).   

An immunity defense is effectively lost if an immune party is forced to stand trial or face the 

other burdens of litigation. Mitchell v. Forsyth, 472 U.S. 511, 526, 105 S.Ct. 2806, 86 L.Ed.2d 

411 (1985).  “Tribal sovereign immunity would be rendered meaningless if a suit against a tribe 
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asserting its immunity were allowed to proceed to trial.”  Tamiami Partners v. Miccosukee Tribe 

of Indians, 63 F.3d 1030, 1050 (11th Cir. 1995). 

Tribal sovereign immunity can be waived but to constitute waiver, the waiver must be 

“clear.”  Oklahoma Tax Comm’n v. Citizen Band Potawatomi Tribe of Oklahoma, 498 U.S. 505, 

509, 111 S.Ct. 905, 112 L.Ed.2d 1112 (1991).  “A waiver of sovereign immunity cannot be 

implied but must be unequivocally expressed.”  Santa Clara Pueblo, 436 U.S. at 58-59.   

A valid and enforceable arbitration clause can act to waive sovereign immunity.  C & L 

Enterprises, Inc. v. Citizen Band of Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411, 422-

23, 121 S.Ct. 1589, 149 L.Ed.2d 623 (2001).  However, the Supreme Court has not ruled on 

whether an unauthorized arbitration agreement acts to waive sovereign immunity.  Id. at 423 n. 

6.   

Other courts which have examined the question of unauthorized contracts have found the 

unauthorized acts of tribal officials insufficient to waive sovereign immunity.  See World Touch 

Gaming, 117 F.Supp.2d at 276 (holding that the signature of a senior vice president to an 

agreement with an express waiver of sovereign immunity provision cannot waive sovereign 

immunity when that right was reserved exclusively to the tribal council); Red Lake Band of 

Chippewa Indians v. American Arbitration Association et al., 8 Indian L. Rep. 3114(D.Minn., 

July 13, 1981 (holding that an arbitration agreement signed by the tribe’s chairman, secretary and 

treasurer where those officers lacked authority to waive immunity) (Ex. 3); Danka Funding 

Company, LLC v. Sky City Casino, 747 A.2d 837, 841-42 & 844 (N.J. Supr. 1999) (holding that 

a controller’s signature on a contract containing a forum selection clause is insufficient to waive 

sovereign immunity for multiple reasons including the fact that waiver was reserved to the tribal 

council); Hydrothermal Energy Corp. v. Fort Bidwell Indian Community Council, 170 Cal. App. 
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3d 489, 496 (Cal. App. 2nd  Dist. 1985) (holding that tribal chairman’s signature on a contract 

containing an arbitration clause is insufficient to waive sovereign immunity when the power to 

waive sovereign immunity was reserved to the tribal council).  These cases are rooted in the 

principle that sovereign immunity is so important that the unauthorized acts of officials may not 

operate to waive it.  See U.S. v. U.S. Fidelity & Guar. Co., 309 U.S. 506, 512-13, 60 S.Ct. 653, 

84 L.Ed. 894 (1940) (drawing a corollary between Native American immunity and governmental 

immunity saying that if the government could be said to have waived immunity by the acts of 

governmental officials then it would subject the government to suit at the discretion of its 

officers as opposed to authorized process).3 

 Applying the law to the facts of this case, there is no waiver of sovereign immunity.  

Section 3.02 of the CNI Charter expressly provides that its sovereign immunity can only be 

waived by a written resolution of the board of directors and a specific pledge or mortgage of 

property to serve as security for the agreement.  See Ex. 2 at § 3.02.  It is undisputed that the CNI 

Board did not pass a written resolution authorizing CNI’s former management to agree to 

arbitration or otherwise waive sovereign immunity.  Likewise, there was no specific pledge or 

mortgage of property.  Under these facts, the arbitration agreement and the alleged waiver of 

sovereign immunity are unauthorized and unenforceable.  CNI is immune from suit and this case 

must be dismissed for lack of jurisdiction.  

C. Plaintiff’s failure to exhaust tribal remedies compels the Court to dismiss or stay 

this case. 

 

Even if the Court were to determine that it has jurisdiction, it should nevertheless dismiss 

or stay this case as a matter of comity.   In order to encourage tribal self government and the 

                                                 
3 Additionally, courts have held that apparent authority, unclean hands and estoppel may not be used to strip a tribal 
entity of its immunity where there was no clear and unequivocal express, authorized waiver of immunity.   World 

Touch Gaming, 117 F. Supp.2d at 276. 
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development of tribal courts, the Supreme Court developed the exhaustion of tribal remedies 

doctrine.  See National Farmers Union Ins. Co. v. Crow Tribe, 471 U.S. 845, 856-57, 105 S.Ct. 

2447, 85 L.Ed.2d 818 (1985).  The tribal exhaustion doctrine applies in cases where there are 

parallel proceedings in federal and tribal court.  Id.  It compels a plaintiff to seek redress before 

tribal courts prior to seeking redress in federal courts.  Id.  Specifically, the Supreme Court 

ruled as follows: 

We believe that examination should be conducted in the first instance in the 
Tribal Court itself. Our cases have often recognized that Congress is committed 
to a policy of supporting tribal self-government and self-determination.  That 
policy favors a rule that will provide the forum whose jurisdiction is being 
challenged the first opportunity to evaluate the factual and legal bases for the 
challenge.  Moreover the orderly administration of justice in the federal court will 
be served by allowing a full record to be developed in the Tribal Court before 
either the merits or any question concerning appropriate relief is addressed.  The 

risks of the kind of “procedural nightmare” that has allegedly developed in this 

case will be minimized if the federal court stays its hand until after the Tribal 

Court has had a full opportunity to determine its own jurisdiction and to rectify 
any errors it may have made.  Exhaustion of tribal court remedies, moreover, will 
encourage tribal courts to explain to the parties the precise basis for accepting 
jurisdiction, and will also provide other courts with the benefit of their expertise 
in such matters in the event of further judicial review. 

 
National Farmers Union, 471 U.S. at 856-57 (emphasis added).  The tribal exhaustion doctrine 

is not jurisdictional but tribal exhaustion is mandatory if the case fits within the policy.  Gaming 

World Int’l, 317 F.3d at 849. 

 There are four recognized exceptions to the general rule that exhaustion of tribal 

remedies is required:  (1) when assertion of tribal jurisdiction is to harass or is in bad faith; (2) 

when the action is patently violative of express jurisdictional prohibitions; (3) where exhaustion 

would be futile because of the lack of an adequate opportunity to challenge the court’s 

jurisdiction; and (4) when tribal jurisdiction serves no other purpose than delay.  See Strate v. A-

1 Contractors, 520 U.S. 438, 459 n.14, 117 S.Ct. 1404, 137 L.Ed.2d 661 (1997)(formulating the 
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fourth exception); National Farmers Union, 471 U.S. at 857 n.21 (setting out the first three 

exceptions).  None of these exceptions are present in this case. 

1. CNI is not motivated by bad faith or harassment. 

CNI seeks injunctive and declaratory relief in the Chickasaw Nation District Court to 

protect its sovereign immunity from unauthorized waiver.  There could not be a more important 

issue to CNI, the Chickasaw Nation or any Native American tribe or commercial entity.  As 

such, CNI is not motivated by bad faith.   

 2. The tribal action is not violative of an express jurisdictional prohibition. 

Tribal authority over the activities of non-Indians who enter into commercial 

relationships and contracts with Native Americans is an important part of tribal sovereignty. See 

Montana v. United States, 450 U.S. 544, 565-566, 101 S.Ct. 1245, 1258-1259, 67 L.Ed.2d 493 

(1981).  In the Montana case, the Supreme Court found that tribes have the sovereign authority 

to regulate among other things, “the activities of nonmembers who enter into consensual 

relationships with the tribe or its members, through commercial dealing, contracts, leases, or 

other arrangements.”  Id.  This dispute is fundamentally one that concerns the commercial 

dealings between CNI and Plaintiff and whether CNI’s sovereign immunity could be waived by 

the unauthorized acts of CNI’s former management.  That is a dispute that is within the grant of 

authority recognized in the Montana case.  As such, it does not violate express jurisdictional 

prohibitions. 

3. Plaintiff has the opportunity to challenge the tribal court’s jurisdiction. 

Plaintiff cannot argue that it does not have the opportunity to challenge whether the 

Chickasaw Nation District Court has jurisdiction.  Plaintiff simply has chosen not to do so.  The 

Chickasaw Nation District Court has rules and procedures that are very similar to the Federal 
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Rules of Evidence.  Title 5 of the Chickasaw Code and specifically Section 5-209.11 provides 

for a motion to dismiss for lack of subject matter or personal jurisdiction.4  If Plaintiff is going to 

challenge the jurisdiction of the Chickasaw courts then it should do so before the Chickasaw 

courts rather than a collateral attack in this Court. 

4. Chickasaw jurisdiction does not serve solely to delay. 

This case raises vitally important issues for the Chickasaw Nation and as such does not 

serve solely as a mechanism for delay.  Although Native American tribes enjoy immunity from 

suit even for their off reservation commercial activities,5 CNI does not dispute that a valid and 

properly authorized arbitration agreement can operate as a waiver of sovereign immunity.  See C 

& L, 532 U.S. at 422-23.  However, as set forth above, the Supreme Court has not addressed 

whether an attempted waiver of sovereign immunity through an unauthorized agreement is 

effective to waive sovereign immunity.  Id. at 423 n.6 (holding that the Court declined to address 

whether an arbitration clause that was entered into by tribal members without proper 

authorization could waive sovereign immunity).   

CNI contends that the law is clear that there can be no waiver of sovereign immunity 

unless tribal procedures and requirements to waive are met.  Through its Complaint in this case, 

Plaintiff expresses a different view.  Given the importance of this issue to tribal self-

determination, the courts of the Chickasaw Nation should be given an opportunity to rule on this 

issue and provide guidance as to their view.  That opportunity is not a waste of time or an 

unnecessary delay. 

 

 

                                                 
4 A copy of the Chickasaw Code can be found at http://www.chickasaw.net/site06/government/256_1578.htm 
5 See Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751, 754, 118 S.Ct. 1700, 140 
L.Ed.2d 981 (1998). 
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5. The public policy that favors arbitration is not an exception to the tribal 

exhaustion doctrine. 

 

In Bank One v. Shumake, 281 F.3d 507, 516 (5th Cir. 2002), the Fifth Circuit was 

presented with a case similar to the facts of this case.  Like in this case, the plaintiff in the district 

court, Bank One, had entered into a contract with a Native American, and that contract included 

an arbitration clause.  Only after the Native Americans had filed suit in tribal court did Bank One  

go to federal court seeking an order compelling arbitration under the Federal Arbitration Act.  

The Native Americans challenged the district court’s jurisdiction and sought an order dismissing 

the case for failure to exhaust tribal remedies.  The district court dismissed Bank One’s 

complaint and required Bank One to exhaust tribal remedies in spite of the arbitration agreement.  

Id. at 510.  Bank One appealed. 

On appeal the Fifth Circuit affirmed the dismissal of Bank One’s action to compel 

arbitration.  Id. at 516.  Affirming the dismissal, the Fifth Circuit discussed the tribal exhaustion 

doctrine and expressly found that the strong public policy in favor of arbitration does not trump 

the stronger public policy that favors tribal self-government by compelling exhaustion of tribal 

remedies.  Id. at 514.     

 Three other circuits (the 2nd, 8th and 9th Circuits) and at least one district court (the D.C. 

District Court) have been presented with the same issue.  All ruled just as the Fifth Circuit has 

that the Federal Arbitration Act and its public policy in favor of arbitration is not a basis for 

waiving or abrogating exhaustion of tribal remedies.  See Gaming World Int’l, 317 F.3d at 851-

52 (holding that an arbitration agreement is insufficient to negate tribal exhaustion); Basil Cook 

Enters., Inc. v. St. Regis Mohawk Tribe, 117 F.3d 61, 64-69 (2nd Cir. 1997) (compelling 

exhaustion of tribal remedies in a case where an order compelling arbitration is sought); Stock 

West, Inc. v. Confederated Tribes of the Colville Reservation, 873 F.2d 1221, 1228-30 & n. 16 
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(9th Cir. 1989) (same); LECG, LLC v. Seneca Nation of Indians, 518 F.Supp.2d 274, 278 (D.D.C. 

2007) (same).  Accordingly, the existence of an arbitration clause and an arbitration demand are 

not sufficient to overcome the strong federal policy that requires exhaustion of tribal remedies in 

parallel litigation.  

III. 

CONCLUSION 

 The Court must dismiss this case for a lack of jurisdiction.  There is neither diversity nor 

federal question jurisdiction here.  Without subject matter jurisdiction, this proceeding should 

cease.  Further, CNI enjoys immunity from suit.  Finally, the suit should be dismissed or stayed 

by reason of Plaintiff’s failure to exhaust tribal remedies in the courts of the Chickasaw Nation.    

      Respectfully Submitted, 

BUTLER SNOW O’MARA STEVENS &      

     CANNADA, PLLC 

            
                                                                   By: s/ Daniel W. Van Horn    

      RANDALL D. NOEL  (6480) 
      DANIEL W. VAN HORN (18940) 
 
6075 Poplar Avenue, Suite 500 
Memphis, TN  38119 
Phone: (901) 680-7200 
Facsimile: (901) 680-7201  

 
CERTIFICATE OF SERVICE 

 The undersigned counsel hereby certifies that a true and correct copy of the foregoing 

pleading has been served upon Plaintiff’s counsel, John Branson, Esq., Baker Donelson Bearman 

Caldwell & Berkowitz, 165 Madison Ave., Ste. 2000, Memphis, TN 38103, via the Court’s 

electronic filing system, this the 7th day of May, 2008. 

 
      s/ Daniel W. Van Horn 

Memphis 656700v.1  
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