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INTRODUCTION 

Richard K. Kelly (Rich) files this reply brief in response to three main arguments 
advanced in Karol Lee Kelly's (Karol) appellee brief. First, this Court must dismiss 
Karol's attempts to claim that the facts here are analogous to Byzewski v. Byzewski, 429 
N.W.2d 394 (N.D. 1988). Second, this Court must disregard Karol's reliance on the In Re 
Marriage of Skillen (Skillen), 1998 MT 43, 956 P.2d 1. Finally, this Court must 
disapprove of Karol's argument that tribal court is essentially a "super court" by claiming 
there will be an enforcement problem with any state court order or judgment within 
reservation boundaries.  

1. Byzewski is factually and procedurally distinguishable from this case. 

This Kelly divorce case is one of first impression for this Court and likely throughout 
American jurisprudence. Make no mistake this case is not simply a repeat of Byzewski 
despite Karol's efforts to make the facts appear as such. 

In Karol's brief, she claims Rich only "moved off the Reservation in December 2006" or 
"the marriage essentially existed exclusively on the Reservation; the parties raised the 
child on the Reservation; businesses were run on the Reservation by both husband and 
wife; and property is owned on the Reservation." See Brief of Appellee, pp. 2 & 5. First, 
these claims are not supported by any findings of the trial court. (App. 27 - 29 & 44 - 46.) 
Furthermore, these claims are contradicted by the record. 

Rich has considered Bismarck his residence since September 2005. (App. 16 at ¶9 & 
App. 31 at ¶8.) He purchased a home in Bismarck at 3800 Kingston Drive in March 
2006. Id. Prior to Rich leaving the Reservation, this marriage had additional off 
reservation ties. The parties relationship started in Sioux Falls, SD. Rich and Karol 
purchased a home together in South Dakota. (App. 15 at ¶4 and App. 31 at ¶8.) Rich and 
Karol were married in Las Vegas, Nevada, in June 2003.(1) (App. 31 at ¶8.) The minor 
child was conceived and born off the Reservation. Id. At the commencement of the 
divorce, Kelly Insurance was operating out of its Bismarck office. (App. 16 at ¶10.) Great 
Plains on the other hand had little or no assets and no clients if any at all. Karol Depo. Tr. 
9/05/07, 64:18-25 & 65:1-3. Whatismore, there is substantial off-reservation property and 
debt with Rich's Bismarck home and Kelly Insurance outside the Reservation boundaries. 



Also, even the vast majority of real property within the Reservation boundaries is deeded 
land with taxes being paid to Sioux County. (App. 18 - 19.) Furthermore, the parties 
attempted reconciliation and Karol and G.K. lived with Rich in Bismarck for several 
months (March to June) in 2007. (App. 32 at ¶8 and App. 17 at ¶12.) Karol also 
continued to work for Kelly Insurance in Bismarck up until October 2007. (App. 13 at ¶¶ 
5 - 6 and App. 35-36.) 

These facts not only dispute Karol's claim of sole marital reservation ties but they also 
differ greatly from the facts of Byzewski where the marriage was tied closely to the 
reservation. 429 N.W.2d at 395. This Kelly divorce, however, also differs procedurally in 
a number of important ways from Byzewski. 

Unlike Byzewski where the Indian wife commenced the divorce action first in tribal court 
and had the husband served within the Reservation, Rich commenced this action first by 
having Karol served in Bismarck. 429 N.W.2d at 395 and (App. 32 at ¶8). Unlike 
Byzewski where the husband moved off the Reservation the day after the tribal court 
divorce started to commence his own state court action, Rich had established a residency 
away from the Reservation for over 14 months before this divorce action was 
commenced. 429 N.W.2d at 395 and (App. 16 at ¶ 9 and App. 31 at ¶ 8). Unlike Byzewski 
where the Indian wife appeared specially in state court through counsel initially, Karol 
Answered and Counterclaimed; Karol never asserted an objection to jurisdiction at her 
deposition or at an emergency visitation hearing before the court, and Karol only asserted 
a lack of state court jurisdiction after she received a ruling she disliked. 429 N.W.2d at 
396 and (App. 9 - 12, 52 - 53 and 17 at ¶13). Finally, unlike Byzewski, Karol invoked the 
powers of the Department of Labor to make a claim for wages while this divorce action 
was pending and applied for an insurance license to conduct insurance business in the 
state through the North Dakota Department of Insurance. (App. 34-36; and App. 32 at 
¶8.) 

The procedural and factual differences between the Byzewski and Kelly cases illustrate 
that the Kelly divorce case lacks a clear situs either on or off the reservation. This fact 
compels a conclusion that the state and tribal courts ought to have concurrent jurisdiction 
over this dissolution of marriage proceeding. The additional factor favoring state court 
jurisdiction in this Kelly divorce is that Rich was first in time (for over twelve months) 
prior to Karol's initiation of the tribal court proceedings. (App. 32 at ¶ 8) and Compare 
Byzewski, 429 N.W.2d at 402 (J. Vande Walle concurring opinion) (advocating that the 
district court should have simply deferred to the tribal court because that divorce was 
started first.) 

Karol's reliance on Byzewski as controlling is misplaced in light of the numerous 
distinguishing factual and procedural differences between the two cases.  

1. Karol's reliance on Skillen is also misplaced. 

Karol relies heavily on Skillen to claim the state court lacks jurisdiction over the incidents 
of this marriage. However, Skillen, as a state court decision from Montana, is merely 



persuasive at best and not controlling authority. Whatismore, the concurring and 
dissenting opinion by Montana Supreme Court Justice Nelson, joined in by Justice Gray, 
illustrate the flawed analysis by the majority in rendering the Skillen opinion. 

A. Skillen majority engaged in judicial legislation in its interpretation of ICWA, UCCJA 
and PKPA. 

The separate opinion of Justices Nelson and Gray explains the flawed analysis of the 
majority this way: 

The majority concludes that a tribal court has exclusive jurisdiction over 
child custody proceedings between parents where at least one parent is an 
Indian and that parent resides on the reservation with an Indian child. To 
support this conclusion, the majority relies primarily on the second 
exception to the general rule in Montana and on inapplicable statutory law 
as set forth in the UCCJA, the PKPA, and the ICWA.(2) The majority 
justifies this conclusion by explaining that [a]t its core, our decision to 
recognize exclusive jurisdiction for the tribal court in a child custody 
matter that involves an Indian child and at least one Indian parent who 
reside on the Reservation is based on the best interest of the child. 
Yet, [o]ur case law establishes that, absent express authorization by 
federal statute or treaty, tribal jurisdiction over the conduct of 
nonmembers exists only in limited circumstances. [citations omitted]. 
Here, the majority strains to give tribal courts exclusive jurisdiction over 
nonmember parents in child custody proceedings involving Native 
American children by wedging inapplicable legislation, namely, the 
UCCJA, the PKPA and the ICWA, into the second Montana exception. 
That is, the majority awkwardly struggles to pound a square peg into a 
round hole. And, in doing so, they have destroyed the line separating 
judicial and legislative authority and have improperly legislated new law 
to effectuate the benevolent goal of ensuring that child custody placement 
as between parents is in the best interests of Indian children. 

. . . . 

However, to rely on nonapplicable child custody statutes which 
incorporate the best interests of the child standard, as the majority does, to 
determine as a matter of law whether a court possesses subject matter 
jurisdiction is again an entirely different matter. That is, by using the best 
interests of the child standard as a controlling principle to conclude that 
tribal courts possess exclusive subject matter jurisdiction over certain 
Indian child custody cases, the majority erroneously inserts a discretionary 
standard into a fundamental question of law. Nothing in our prior case law 
suggests that the majority's current analysis and decision is appropriate. 
Moreover, the majority has adopted an interpretation and application of 
federal law here that is directly inapposite to the provisions of the law 



itself and renders this rationale and the decision which incorporates it 
subject to attack in the federal courts. 

Skillen, 1998 MT 43 at ¶¶ 87, 88 and 90. 

Justices Nelson and Gray conclude their separate opinion with the following summary on 
how to properly analysis divorce cases concerning an Indian, non-Indian and minor child: 

Consequently, because the statutory provisions of the UCCJA, the PKPA, 
and the ICWA, by their own terms, are inapplicable to the case at bar, the 
majority's application of these provisions to justify giving tribal courts 
exclusive jurisdiction over nonmember parents in child custody 
proceedings involving Native American children creates improper judicial 
legislation. Such an imprudent violation of the constitutional prohibition 
against courts exercising legislative power could easily be avoided while 
still compelling the recognition of the best interest of the child standard 
simply by recognizing that the state and tribal courts share concurrent 
jurisdiction in these child custody matters and admonishing state courts to 
carefully consider, on a case by case basis, whether such jurisdiction 
should be assumed using the factors enunciated in the majority opinion 
[Bertelson factors]. 

Skillen, 1998 MT 43 at ¶ 107. 

B. Justices Nelson and Gray's opinion noted the improper invocation of tribal court 
jurisdiction. 

Justices Nelson and Gray summarized the case of Harris v. Young, 473 N.W.2d 141 (S.D. 
1991) (and other cases as well), to reach the conclusion that concurrent jurisdiction 
between state and tribal court was the proper conclusion in Skillen. 1998 MT 43 at ¶79. In 
doing so, the justices noted the South Dakota Supreme Court's comments regarding 
strategy of the one of the parties to contest jurisdiction as "opportunistic and self-
serving." Id. at ¶80. The Justices reached that same conclusion regarding the same 
strategy here by stating: 

In this regard, not only did Stacey improperly petition the Tribal Court for 
child custody, but the Fort Peck Tribal Court improperly jumped into this 
case with its interim custody order while the District Court was still 
exercising jurisdiction. The point to be made is that while one sovereign's 
courts are exercising jurisdiction, another sovereign's courts should abstain 
until the forum court settles any attack upon its jurisdiction. Here, Stacey 
did the same opportunistic, self-serving thing condemned by the South 
Dakota Supreme Court in Harris. That is, Stacey happily used the District 
Court while things went her way, but abandoned the District Court in 
favor of the Tribal Court when it served her purposes to do so. This sort of 



unseemly, opportunistic forum shopping is antithetical to the principles of 
deference and stability that the majority opinion espouses. 

Id. at ¶ 86. 

Here, Karol engaged in the same "opportunistic, self-serving strategy" condemned in 
Harris, 473 N.W.2d at 146, and Skillen, 1998 MT 43, ¶ 86. Karol not only answered and 
counterclaimed in this state divorce case, but she also, for over twelve months, never 
objected to the Burleigh County District Court's jurisdiction until after the Court issued a 
decision Karol disliked, i.e. the holiday visitation order. (App. 9 - 10 & 17 at ¶ 13.) This 
Court must condemn Karol's actions. 

C. Skillen absent on any discussion of the property and debt incident of marriage. 

This Court specifically set forth the various incidents of a marriage in Smith v. Smith, 459 
N.W.2d 785, 788-89 (N.D. 1990). An important incident in any marriage is that of 
property and debt. Id. at 788. Skillen, however, is devoid of any analysis why the tribal 
court should have exclusive jurisdiction over the incident of property and debt just 
because the child resides on the Reservation with one of the parents. There appears to be 
a bootstrapping effect from the Skillen majority opinion that since the tribe has exclusive 
jurisdiction over the child custody portion of a marriage it should have exclusive 
jurisdiction all the incidents of the marriage. 

Justices Nelson and Gray condemned this logic of the Skillen majority by noting that the 
majority inserted "a discriminatory standard [the best interests of the child standard] into 
a fundamental question of law." Skillen, 1998 MT 43, ¶ 90. 

Here, the trial court engaged in the same flawed analysis by disposing of all the incidents 
of this marriage primarily based upon child custody reasons. (App. 29.) However, the 
property and debt incident of this marriage is significant especially since there is a home 
and a business that are outside the Reservation and land within the Reservation is deeded 
land. (App. 31 at ¶8; App. 16 at ¶10; App. 18 & 19) & See Sheppard v. Sheppard, 655 
P.2d 895, 917 (Id. 1982) (holding that state court division of property of an Indian and 
non-Indian couple did not violate Public Law 280). The lack of any analysis by the trial 
court regarding this important incident of this marriage requires reversal.  

1. Karol argues that Tribal Court is a "Super" Court. 

Karol argues that even if this Court concludes the trial court has jurisdiction and it should 
exercise its jurisdiction, any order or judgment the trial court issues will be unenforceable 
against her. Brief of Appellee, p. 7. Taking this argument to its logical conclusion, Karol 
is arguing that the one and only court with any authority is tribal court because the Tribal 
Council refuses to recognize the orders or judgment of any other sovereign. Not only 
does such an argument defy logic but it also goes against generally accepted principles of 
comity. Hilton v. Guyot, 159 U.S. 113 (1895). 



CONCLUSION 

The importance of this Court's decision cannot be understated. This case of first 
impression will take an important place in North Dakota family law precedent for years 
to come, as there are four Indian reservations within North Dakota and the marriage and 
unfortunate divorce of Indian and non-Indian couples will occur in the future. 

Rich prays this Court concludes that the state court has jurisdiction over this divorce. 
Rich hopes that such a holding serves as a bridge to unity between these two sovereigns 
and not a burned bridge that creates further division. 

Respectfully submitted on this 11th day of September, 2008. 

BORMANN & MYERCHIN, LLP 
Attorneys for the Defendant/Appellant
418 East Broadway Avenue, Suite 240
P.O. Box 995 
Bismarck, ND 58502-0995 
Phone: 701-250-8968 
 
 
 
By:  
 Paul H. Myerchin (#05412) 

1. Rich noted in his Brief for Appellant that this marriage contract was entered into off 
the Reservation in Las Vegas, Nevada, in June 2003. See Brief for Appellant, pp. 7-9. 
Additional cases recognize that state courts have jurisdiction when a contract is entered 
into off the reservation. See State Securities Inc. v. Anderson, 506 P.2d 786, 789 (N.M. 
1973) (recognizing state jurisdiction as proper in cases between Indians and non-Indians 
involving contractual obligations incurred off the reservation); Powell v. Farris, 620 P.2d 
525 (Wash. 1980) (concluding state jurisdiction was proper in the dissolution of tribal 
business where the contract central to the case was executed off the reservation); and 
Maxa v. Yacima Petroleum, Inc., 924 P.2d 372, 374-75 (Wash. 1996) (holding state court 
had concurrent jurisdiction over a contract dispute not clearly arising either on or off a 
reservation). 

2. Note this court has already held that ICWA is inapplicable in divorce proceedings. 
Malaterre v. Malaterre, 293 N.W.2d 139, 145 (N.D. 1980). 

 


