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STATEMENT OF ISSUES 

1. Does the District Court have subject matter jurisdiction to determine the incidents of 
marriage when an enrolled Indian child along with its enrolled mother reside on a 
Reservation and the father, a non-Indian, resides off the Reservation? 

STATEMENT OF FACTS 

Richard K. Kelly "Rich" is a non-Indian. Karol Lee Kelly "Karol" and the minor child, 
GK, are both enrolled members of the Standing Rock Sioux Tribe (Appendix p. 39, ¶2). 
During the marriage, the entire family lived on the Standing Rock Sioux Indian 
Reservation until Rich moved off the Reservation in December, 2006 (Appendix p. 39, 
¶4). Rich had lived on the Reservation since 2000 (Appendix p. 16, ¶5). He operated his 
insurance agency from Karol's property within the Reservation (Appendix p. 16, ¶5). 

Rich brought a divorce action in Burleigh County District Court, Bismarck, North 
Dakota. Karol submitted an answer and counterclaim. On Karol's motion to dismiss for 
lack of subject matter jurisdiction, the District Court dismissed (the Honorable Sonna M. 
Anderson) by Order dated March 7, 2008 (Appendix p. 27). It then reconsidered by her 
Order Upon Reconsideration dated May 5, 2008, (Appendix p. 44) granted the divorce 
citing Rich's poor health, but dismissed the remainder for lack of subject matter 
jurisdiction (Appendix p. 45). The State Court deferred determination of the incidents of 
the marriage to Tribal Court (Appendix p. 46). 

A Tribal Court action had been commenced by Karol on January 11, 2008. (Appendix p. 
37, ¶1). 

LAW AND ARGUMENT 

1. Does the District Court have subject matter jurisdiction to determine the incidents of 
marriage when an enrolled Indian child along with her enrolled mother reside on a 
Reservation and the father, a non-Indian, resides off the Reservation? 

A. Considering the best interests of the Indian child living on the Reservation along with 
the Tribe's fundamental interest in its children and their culture, the Tribal Court must 
have exclusive subject matter jurisdiction in this case. In Re Marriage of Skillen, 1998 
MT 43 ¶60, 959 P2d 1 (Mont. 1998). 

A Court must have both personal and subject matter jurisdiction to render a valid 
judgment. Carroll v. ND Workforce Safety & Ins., 2008 ND 139 ¶11, 752 NW2d 188. 
Jurisdiction over the subject matter of the parties is essential for a Court to properly act in 
a case. Byzewski v. Byzewski, 429 NW2d 394, 397 (ND 1988). 



Karol may have waived personal jurisdiction by submitting an answer and a 
counterclaim. She did not raise lack of personal jurisdiction as a defense under Rule 
12(h)(1), NDRCivP: 

"A defense of lack of jurisdiction over the person, insufficiency of process, or 
insufficiency of service of process is waived (A) if omitted from a motion in the 
circumstances described in subdivision (g), or (B) if it is neither made by motion under 
this rule nor included in a responsive pleading or an amendment thereof permitted by 
Rule 15(a) to be made as a matter of course." 

This may have been done initially for tactical reasons including cost savings and that both 
Tribal and State Courts would have applied North Dakota substantive divorce law. 

Notwithstanding that personal jurisdiction may have been waived, the Court must still 
have subject matter jurisdiction. Subject matter jurisdiction is never waived and may be 
raised at any stage of the proceeding. See Rule 12(h)(3), NDRCivP: 

"Whenever it appears by suggestion of the parties or otherwise that the court lacks 
jurisdiction of the subject matter, the court shall dismiss the action." 

and see Carroll, 752 NW2d at 188, ¶ 5: 

"The issue of whether the court has subject matter jurisdiction may be raised at any stage 
of the proceeding." [Emphasis added]. 

The parties cannot consent to, agree to, or waive subject matter jurisdiction. Larson v. 
Dunn, 474 NW2d 34 (ND 1991). 

This case is similar to Byzewski. The child, GK, was born off the Reservation, the parties 
along with their child resided on the Reservation during the course of the marriage, the 
mother and child are enrolled members of the Tribe, and the father is a non-member. The 
parties lived, worked, and conducted business on the Reservation (Kelly Insurance and 
Great Plains Tribal Insurance) (Appendix pp. 16, 39). Essentially, all of the marital 
relationship and family bonds occurred within the exterior boundaries of the Standing 
Rock Sioux Indian Reservation. 

Although this case is child custody along with related issues of support, visitation, and 
property division, Roe v. Doe, 2002 ND 136, 649 NW2d 566 (a paternity action where all 
lived off the Reservation) explains the relevant law. By analogy, child custody (like 
parentage) of an enrolled Indian child living on the Reservation is "intimately connected 
with the right of Reservation Indians to make their own laws and be ruled by them." Id at 
¶7, citations omitted. The infringement test as set forth in Williams v. Lee, 358 U.S. 217 
(1959), must be considered. ". . . the question has always been whether the state action 
infringed on the right of Reservation Indians to make their own laws and be ruled by 
them." Williams at p. 220. Tribal Courts have exclusive jurisdiction under the 
infringement test if: 1) a non-Indian asserts a claim against an Indian for a claim 



occurring on the Reservation; and 2) where all parties are Indians and the claim occurs on 
the Tribe's Reservation. Roe at ¶8. This case falls within the first jurisdiction test. Rich, a 
non-Indian sued Karol, an enrolled Tribal member, for divorce in State District Court. 
Although the parties were married off the Reservation and the child apparently was 
conceived off the Reservation, the incidents of the marriage occurred on the Reservation; 
i.e. they lived, worked and were a family on the Reservation until Rich moved off in 
2006 (Appendix p. 16). Merely because Karol came off the Reservation for medical 
services, shopping, licensing or complaints to the Department of Labor, does not confer 
subject matter jurisdiction on the State District Court. "Furthermore, contacts within the 
state but off the Reservation, which might arguably suffice to grant a Court personal 
jurisdiction over an Indian domiciled on a Reservation, are not necessarily sufficient to 
grant the subject matter jurisdiction under the infringement test." Byzewski at p. 398. The 
Standing Rock Sioux Tribe has its own legal system in place to deal with divorce actions. 
Byzewski at p. 399. There is a divorce action pending in Tribal Court (Appendix p. 37 
¶1). Unlike Byzewski, the first in time action in this case was commenced in State Court. 
However with the facts, the infringement test indicates Tribal Court jurisdiction; i.e. the 
constant and continued residency of the enrolled mother and child on the Reservation; the 
marriage essentially existed exclusively on the Reservation; the parties raised the child on 
the Reservation; businesses were run on the Reservation by both husband and wife; and 
property is owned on the Reservation (Appendix p. 16). As in Byzewski, the transaction 
out of which this divorce arises occurred "on the Reservation." 

The Tribal Court, the Honorable William P. Zuger, in its Memorandum Opinion and 
Order Denying Defendant's Motion to Dismiss in Standing Rock Sioux Tribal Court Case 
No. DV-08-013, relied heavily on In Re Marriage of Skillen. The Tribal Court agreed 
with Skillen in that the centrality of the children's interests and the Tribe's interests in 
acculturation of its children to a determination of the Williams infringement test is critical 
in the analysis of jurisdiction. A continuation of the minority culture and its traditions is a 
policy in favoring Tribal jurisdiction. 

Both Roe and Skillen discussed the policies underlying the Uniform Child Custody 
Jurisdiction Act, the Federal Parental Kidnapping Act, and the Indian Child Welfare Act. 
Recognizing that the ICWA does not apply in a divorce proceeding, nevertheless the 
Skillen Court recognized the ". . . federal policy of protecting the Tribal role in 
proceedings involving Indian children. . ." Skillen at ¶34, citation omitted. The best 
interests of the child should be a controlling factor as to jurisdiction. It is not in the best 
interests of the child to have confusion as to who should exercise jurisdiction in a child 
custody situation. 

The Tribal Court in its Memorandum Opinion at page 14, determined that this case is on 
all "fours" with the Skillen case and quotes as follows: 

"Moreover in Williams, the Court held that states could act only 'where essential tribal 
relations were not involved and where the rights of Indians would not be jeopardized. . .' 
Williams v. Lee, 358 U.S. at 219, 79 S.Ct. at 270, 3 L.Ed2d at 253. We conclude that in a 
child custody dispute which involves an enrolled tribal member and that person's enrolled 



child, both of whom live within the exterior boundaries of the Reservation, state 
jurisdiction would threaten the Tribe's political integrity and welfare, even though 
another party to the dispute is a non-Indian who resides off the Reservation." 

Skillen at p. 17. 

A common theme throughout all of these cases and the various Acts cited by each case is 
the best interests of the child as well as the Tribe's interest in self-government. In this 
case, because the child, GK, is an enrolled member, raised on the Reservation, and living 
on the Reservation her entire life with her enrolled mother (Appendix pp. 16, 39), the 
Tribe has an inherent interest in protecting her in making decisions regarding her care, 
custody and support. All of these factors which will affect the child are involved in the 
determination as to the incidents of the marriage to be resolved in Tribal Court. 

B. Another concern which may or may not be unique to North Dakota is that the State 
Court judgment is not enforceable on the Reservation. Tribal Council did not approve the 
recognition of foreign judgments on the Reservation under the proposed Court Rule 23 
(Appendix p. 38, ¶4). The opposite is not true however. Tribal Court orders and 
judgments are recognized in State Court. Rule 7.2, North Dakota Rules of Court. Not 
only are the best interests of the child along with the Tribe's inherent interest in protecting 
and raising its children significant, but the practical matter of enforcing the judgments is 
also significant. The State Court can issue any order or judgment it wants, but it will not 
be enforced against an enrolled Indian living within the Reservation boundaries. Any 
order on custody, visitation, support or property division issued by a State Court is not 
enforceable on the Reservation. This cannot be in the best interests of the child, much 
less the parties. This would create a nightmare and one that could and should be avoided. 

CONCLUSION 

Subject matter jurisdiction cannot be waived. It can be raised at any time. It cannot be 
conferred by a party or given by consent. 

Rich Kelly married an Indian woman, fathered an Indian child, lived and worked on the 
Reservation. He enjoyed the incidents of the marriage on the Reservation. The marriage 
existed on the Reservation and the incidents of that marriage should be determined by the 
Tribal Court. The Tribe has an inherent interest in its children and with matters which 
occur on the Reservation. Exercising State Court jurisdiction would infringe upon those 
rights. 

The best interests of the child is a common thread, not only in a divorce proceeding 
between an enrolled Indian and a non-Indian, but also in federal policy in other laws 
involving children, including Indian children. The Tribe has an interest in that child as its 
future and the child has an interest in not having possible conflicting decisions about her 
future. A fight between the parents should not jeopardize the child's best interests or the 
Tribe's right to self-govern. 



The State Court lacks subject matter jurisdiction to determine the incidents of the 
marriage including child custody, visitation, support and property division. The State 
Court's dismissal as to the incidents of marriage must be affirmed. 

Respectfully submitted this 28th day of August, 2008. 

_/s/__ 
      William C. Severin, ID #03438 
      Attorney for Defendant/Appellee 
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      (701) 255-1344 
 
 


