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1. Whether the trial court erred in this divorce action when it ruled it lacked

subject matter jurisdiction over the incidents of the parties Nevada marriage des-

pite the non-Indian husband having lived in Bismarck for over fourteen (14) months

before personally serving the Indian wife in Burleigh County and despite the fact

that she then Answered and Counterclaimed without asserting any defense of lack of

jurisdiction, subject matter or personal, or improper service.

2. Whether the trial court infringed on the non-Indian husband's constitutional

right of equal protection by ruling that it lacked subject matter jurisdiction

over the incidents of the parties Nevada marriage when the trial court undeniably

had subject matter jurisdiction over Indian wife's Counterclaim.

STATEMENT OF THE CASE

I. Nature of The Case.

Richard K. Kelly (Rich) appeals the May 13, 2008, Judgment, May 5, 2008, Order

Upon Reconsideration, and the March 7, 2008, Order of Dismissal dismissing this

divorce action for lack of subject matter jurisdiction over the incidents of the

marriage.

II. Course of Proceedings and Disposition.

Rich commenced this divorce by having Karol Lee Kelly (Karol) personally served

with the Summons and Complaint on December 19, 2006, at 5:20 p.m. in Bismarck, ND.

(App. 17 at ¶ 13.) On January 8, 2007, Karol served her Answer and Counterclaim.

(App. 9-10.) Karol did not assert any lack of improper service or lack of personal

or subject matter jurisdiction in her Answer and Counterclaim. (App. 9-10.) Rich

served a timely Reply. (App. 7-8.)

On July 24, 2007, the trial court scheduled this matter for trial March 12-14,

2008. (App. 1 at 9.)

After the parties attempted reconciliation in early 2007 failed, Karol's depos-

ition occurred on September 5, 2007. (App. 52.) Karol appeared and was deposed

without objection. (App. 32 at ¶ 8; App. 52-56.)

On December 19, 2007, a holiday visitation hearing was held so Rich could spend

Christmas with the parties' minor child, G.K. (App. 32 at ¶ 8.) Karol resisted

Rich's request for holiday visitation. However, she appeared at the hearing

without objection to the court's subject matter and personal jurisdiction.

(Visitation Hr'g Tr. 4:8-16, Dec. 19, 2007.) The trial court granted Rich holiday

visitation with G.K. (App. 11-12.)

On January 11, 2008, Karol filed a motion to dismiss alleging for the first time

that the trial court lacked both subject matter and personal jurisdiction over

her. (App. 17 at ¶ 13.) Karol also commenced a divorce action in Standing Rock
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Tribal Court (Tribal Court) on or about January 11, 2008. (App. 17 at ¶ 13.)

Rich filed a timely response to Karol's motion to dismiss. (App. 2 at 37.) A hear-

ing was set on Karol's motion for February 26, 2008. (App. 28.) Steven C. Emery

appeared Pro Hac Vice at the hearing on behalf of the Standing Rock Sioux Tribe

(SRST), seeking to appear in parens patriae on behalf of Karol and G.K. (App. 28.)

SRST sought summary judgment of the lawsuit for lack of jurisdiction. Rich objec-

ted to the SRST's appearance. (App. 28.)

On March 7, 2008, the trial court issued its Order of Dismissal granting Karol's

motion. (App. 27-29.) The trial court opined it lacked subject matter jurisdiction

not only over the incidents of the marriage, but also the marriage itself and

could not grant a divorce. (App. 29.) The trial court also concluded that SRST

could not intervene in the matter. (App. 29.)

On March 19, 2008, Rich timely filed a Motion and Brief for Reconsideration and/or

Alter or Amend Order of Dismissal. (App. 2 at 54.) Karol filed a timely response.

(App. 2 at 57.) On May 2, 2008, Rich filed a Notice of Appeal. (App. 2 at 62.)

On May 5, 2008, the trial court issued an Order Upon Reconsideration. (App.

44-46.) On May 9, 2008, the trial court issued Findings of Fact, Conclusions of

Law and Order for Judgment. (App. 47-48.) The trial court's Judgment was dated May

13, 2008. (App. 50.) Notice of Entry of Judgment was filed May 16, 2008. (App. 2

at 70.) Rich filed an Amended Notice of Appeal on May 21, 2008. (App. 51.)

STATEMENT OF THE FACTS

Rich is a non-Indian. Karol is an Indian enrolled in the Standing Rock Sioux

Tribe. Both parties and their minor child are United States citizens and residents

of the State of North Dakota. (App. 15 at ¶ 2.)

Rich and Karol started their relationship in the late 1990's when Karol moved to

Sioux Falls, SD. (App. 15 at ¶ 4.) They even purchased a home together near Can-

ton, SD. (App. 15 at ¶ 4.) Rich was operating the family-owned insurance business

out of Sioux Falls with his father. (App. 15 at ¶ 4.) By 2000, both parties moved

to Standing Rock Reservation (the Reservation). (App. 16 at ¶ 5.) The parties only

minor child, G.K., was not conceived on the Reservation but rather was conceived

near Deadwood, SD. (App. 16 at ¶ .) G.K. also was not born on the reservation but

rather was born in Bismarck, ND, in XX/XX/2003. (App. 16 at ¶ 7.) The parties'

wedding did not occur on the Reservation, but in Las Vegas, Nevada, in June 2003.

(App. 16 at ¶ 8.)

Unfortunately, the parties marriage did not flourish and, by 2005, Rich began liv-

ing in hotels for some time throughout 2005, before renting a condominium in Bis-

marck in September, 2005. (App. 16 at ¶ 9.) By March, 2006, Rich purchased a home

at 3800 Kingston Drive in Bismarck. (App. 16 at ¶ 9.) Rich's business, Kelly In-

surance, was also struggling because Karol had locked Rich out of the business.
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(App. 16 at ¶ 10.) When Rich had his first opportunity in December 2006, he moved

the business to Bismarck. (App. 16 at10.)

Rich commenced this divorce by having Karol personally served with the Summons and

Complaint on December 19, 2006, at 5:20 p.m. in Bismarck, ND. (App. 17 at ¶ 13.)

On January 8, 2007, Karol served her Answer and Counterclaim on Rich's counsel.

(App. 9-10.) Karol did not assert any lack of improper service or lack of personal

or subject matter jurisdiction in her Answer and Counterclaim. (App. 9-10.) In-

stead, Karol actually counterclaimed for a divorce and division of the incidents

of the marriage herself. (App. 9-10.)

Rich and Karol attempted to reconcile in the first half of 2007. (App. 32 at ¶ 8.)

Karol was even living with Rich in Bismarck for several months, from approximately

March through June, 2007. (App. 32 at ¶ 8.) The attempted reconciliation failed.

(App. 32 at ¶ 8.) Rich was then only allowed sporadic in-person and phone contacts

with his daughter, G.K. (App. 32 at ¶ 8.)

Karol also worked at Kelly Insurance in Bismarck until October 2007, nearly ten

months after the divorce commenced, when she was terminated. (App. 16-17 at ¶ 11.)

Karol was terminated because of the harm she was doing to Kelly Insurance. (App.

13 at ¶¶ 4-10.)

Karol was deposed in September, 2007. (App. 52.) She appeared and never objected

to the deposition on the basis of lack of subject matter or personal jurisdiction.

(App. 32 at ¶ 8; App. 52-53.)

The next significant event was the December 19, 2007, holiday visitation hearing.

At the conclusion of that hearing, the trial court allowed Rich to exercise holi-

day visitation with G.K. (App. 11.) At that point, Karol made some disturbing

statements to Rich. First, while leaving the courtroom, Karol stated to Rich, “I

will take G.K. to the Reservation and you will never see her again. ” (App. 32 at

¶ 8.) While Karol's statement caused turmoil, Rich and Karol were able to decide

that they would exchange G.K. and her belongings in the McDonald's parking lot on

7th and Main St. in Bismarck. (App. 32 at ¶ 8.) While in the parking lot, Karol

stayed in her car and talked on her cell phone for approximately five to ten

minutes. (App. 32 at18.) After she got off the phone, Rich and Karol spoke in the

parking lot and she stated, “This trial is over. It is now in my father's hands.

It is going to tribal court. It is his Tribe. It is his Court.” (App. 32 at ¶ 8.)

Karol has not allowed Rich any contact with G.K., in-person or over the phone,

since the holiday visitation ended. (App. 32 at ¶ 8.)

Karol had not complained about any alleged lack of jurisdiction until after the

trial court issued its ruling on holiday visitation that was not to Karol's liking

(App. 17 at ¶ 13.) By early January, 2008, Karol filed her Motion to Dismiss, and

commenced a divorce action against Rich in Standing Rock Sioux Tribal Court. (App.

17 at ¶ 13.)
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On January 28, 2008, Karol filed a claim with the Department of Labor, claiming

she was owed wages for the last two weeks of her employment at the Bismarck office

of Kelly Insurance. (App. 33 at ¶ 8.) Rich resisted that claim and filed a re-

sponse on February 6, 2008. (App. 33 at ¶ 8.)

A hearing on Karol's Motion to Dismiss was held before the trial court on February

26, 2008. (App. 28.) The trial court issued its Order of Dismissal on March 7,

2008. (App. 27.) The Order claimed the trial court lacked subject matter jurisdic-

tion over the entire proceeding. (App. 29.) On March 19, 2008, Rich filed a Motion

for Reconsideration and/or to Alter or Amend the Order. (App. 2 at 54.) Rich re-

quested, at a minimum, that the trial court grant him a divorce from Karol. (App.

31 at ¶ 6.)

On or about March 27, 2008, Rich suffered a heart attack while on vacation. (App.

41 at ¶ 2.) On May 5, 2008, the trial court issued its Order Upon Reconsideration.

(App. 44-46.) The trial court once again held it lacked subject matter jurisdic-

tion over the incidents of the marriage; however, it did grant Rich a divorce from

Karol. (App. 45.) On May 21, 2008, after the trial court's Judgment had been

filed, Rich filed an Amended Notice of Appeal. (App. 51.)

LAW AND ARGUMENT

1. The Trial Court Committed Reversible Error and Erred as a Matter of Law When it

Ruled it Lacked Subject Matter Jurisdiction over this Nevada Marriage Between a

Non-Indian and Indian.

A. De Novo standard of review.

A trial court's finding of fact are not set aside unless clearly erroneous. Rule

52(a), N.D.R.Civ.P. Conclusions of law, however, are fully reviewable. Saefke v.

Vande Walle, 279 N.W.2d 415, 416 (N.D. 1979). The label appended by the trial

court to a given determination is not binding on this court; the substance of a

ruling, not its label, controls the scope of review. Olson v. Peterson, 288 N.W.2d

294, 296 (N.D. 1980).

Midland Diesel Service & Engine Co. v. Sivertson, 307 N.W.2d 555, 557 (N.D. 1981).

Specifically, jurisdictional decisions are reviewed de novo. Rolette County Social

Service Bd. v. B.E., 2005 ND 101,¶ 6, 697 N.W.2d 333. If the parties do not dis-

pute the jurisdictional facts, the issue of subject matter jurisdiction is a ques-

tion of law. Id.

B. The trial court erred by concluding it lacked subject matter jurisdiction over

this Nevada marriage contract when the requirements of the divisible divorce doc-

trine were met.

Rich has always taken the reasonable position that the Burleigh County District
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Court (District Court) has concurrent jurisdiction over the dissolution of this

marriage and its incidents. (Mot. to Dismiss Hr'g Tr. 16:3-26:25, Feb. 26, 2008.)

Karol and the SRST, however, have argued that the District Court does not have

jurisdiction and, in fact, that Tribal Court has exclusive jurisdiction over this

marriage. (Mot. to Dismiss Hr'g Tr. 10:19-15:25.) This position is logically in-

consistent. To see why, we must break down the facts of this marriage.

North Dakota law defines “marriage” as a personal relation arising out of a civil

contract between one man and one woman to which consent of the parties is essen-

tial. The marriage relation may be entered into, maintained, annulled, or dis-

solved only as provided by law...” N.D.C.C. § 14-03-01 (2008). See also, Black's

Law Dictionary, Sixth Ed., p. 972 (defining marriage as “a contract, according to

the form prescribed by law, by which a man and woman capable of entering into such

a contract, mutually engage with each other to live their whole lives (or until

divorced) together in state of union which ought to exist between a husband and

wife.”) See also, NRS 122.010 (2005) (defining a Nevada marriage, the same as

North Dakota, as a civil contract).

The marriage contract entered into by Rich and Karol was executed off the Reserva-

tion. The parties contracted to marry each other under the laws of the State of

Nevada in the City of Las Vegas in June, 2003. As this court recognized in Roe v.

Doe, Indians going beyond reservation boundaries have generally been held subject

to nondiscriminatory state law otherwise applicable to all citizens of the state.

2002 ND 136, ¶ 28, 649 N.W.2d 566 (citing Mescalero Apache Tribe v. Jones, 411

U.S. 145, 148-49, 93 S.Ct. 1267, 36 L.Ed.2d 114 (1973)).

Since Rich's and Karol's marriage was certified not by the SRST but rather beyond

the reservation boundaries in Nevada, Karol had ought to be subject to the same

nondiscriminatory laws applicable to all citizens of the state. Roe, 2002 ND at 1

28.

If any North Dakota citizen applied to the a North Dakota District Court for a di-

vorce of their Nevada marriage (or a marriage from any other state), that North

Dakota citizen would have to meet the requirements of the divisible divorce doc-

trine. Smith v. Smith, 459 N.W.2d 785, 787 (N.D. 1990).

The divisible divorce doctrine recognizes the two principal components of a di-

vorce as: (1) the dissolution of the marital status, and (2) the adjudication of

the incidents of the marriage. Both components have distinct and separate juris-

dictional foundations. Id.

In order to dissolve the marriage, the court has jurisdiction to do so when at

least one party is a resident. Id. Rich attained Burleigh County residency status

when he established his Bismarck residence in September, 2005. (App. 16 at ¶ 9.)

When this divorce commenced on December 19, 2006, Rich had satisfied the six-month

residency requirement under N.D.C.C. § 14-05-17. Smith, 459 N.W.2d at 788. Accord-
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ingly, the trial court correctly ruled in its Order Upon Reconsideration that it

had jurisdiction to dissolve the marriage and grant Rich a divorce from Karol.

(App. 44-45.)

Regarding the adjudication of the incidents of the parties' marriage, in personam

jurisdiction over both spouses is required. Smith, 459 N.W.2d at 788. In personam

jurisdiction over a nonresident is obtained in two ways: (1) if the requirements

of North Dakota's “long arm” statute are met; or (2) if the nonresident appears

and fails to assert the trial court's lack of in personam jurisdiction. Id. at 789

(emphasis added).

Here, the trial court properly had in personam jurisdiction over Karol. Karol was

personally served with the Summons and Complaint while she was present within Bur-

leigh County, North Dakota, on December 19, 2006. This personal service on Karol

gave the trial court personal jurisdiction over Karol and the incidents of this

marriage. Smith, 459 N.W.2d at 788-89. What is more, Karol waived any defenses to

contest personal jurisdiction because: such defense was not included in her An-

swer; she filed a Counterclaim seeking a divorce from Rich and an equitable dis-

tribution of the incidents of the marriage; and she generally appeared at all pro-

ceedings until raising the issue of personal jurisdiction for the first time a

year after this divorce commenced. See App. 44-45 and Intercept Corp. v. Calima

Financial, LLC, 2007 ND 180,110, 741 N.W.2d 209 (holding that a waiver to contest

a lack of personal jurisdiction occurs when it is not made by motion or in a re-

sponsive pleading).

The trial court's error is even more startling since this case is factually ana-

logous to the United States Supreme Court case of Burnham v. Superior Court of

California, County of Marion, 495 US 604 (1990). In Burnham, a New Jersey couple

separated and the wife moved herself and the children to California. When the hus-

band finally traveled to California for business, he also wished to see his chil-

dren. The wife had divorce papers drawn in California because the husband would

not do so as he had promised. On his way to see his children, the wife had the

husband served with the divorce papers upon returning the children to the wife's

home in San Francisco. The husband then returned to New Jersey. Id. at 607-608.

On appeal, the husband claimed his due process rights were violated by the Cali-

fornia court for asserting jurisdiction over a nonresident who was personally

served with process while temporarily in that state, and the suit was unrelated to

his activities in the state. Id. at 607.

The Supreme Court disagreed with the husband and held that California had valid in

personam jurisdiction over the husband since he was within California when person-

ally served. Id. at 628. In reaching this holding, the Supreme Court recognized a

longstanding rule in American jurisprudence:

Among the most firmly established principles of personal jurisdiction in American

tradition is that the courts of a State have jurisdiction over nonresidents who
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are physically present in the State ... .

Justice Story believed the principle, which he traced to Roman origins, to be

firmly grounded in English tradition: “[B]y the common law[,] personal actions,

being transitory, may be brought in any place, where the party defendant may be

found,” for “every nation may ... rightfully exercise jurisdiction over all per-

sons within its domains.” J. Story, Commentaries on the Conflict of Laws §§ 554,

543 (1846).

Burnham, 495 U.S. at 610-611.

Consistent with the Burnham decision, the trial court properly had personal juris-

diction over Karol since she was physically present within Burleigh County when

she was served with this divorce. (App. 1 at 3.) Thus, the jurisdictional require-

ments for both components of the divisible divorce doctrine were met. Furthermore,

the trial court's subject matter jurisdiction cannot be at issue since the Consti-

tution and laws of this state grant district courts subject matter jurisdiction

over divorce actions. Byzewski v. Byzewski, 429 N.W.2d 394, 397 (N.D. 1988).

Consequently, the trial court erred in concluding it lacked subject matter juris-

diction. This error is especially glaring because, despite Karol's Indian heritage

and enrollment in the SRST, the marriage contract formed by Rich and Karol oc-

curred outside the boundaries of that reservation and under the laws of the State

of Nevada. This marriage is, therefore, subject to the same nondiscriminatory

state laws applicable to all citizens of the state. Roe, 2002 ND 136 at ¶ 28. The

jurisdictional requirements of the divisible divorce doctrine, Rich's residency

since September, 2005, and Karol's personal service process while she was present

within Burleigh County, meet the jurisdictional requirements of the doctrine. Fur-

thermore, Karol waived any and all arguments to assert a defense on the claim of a

lack of personal jurisdiction. Accordingly, the trial court's decision must be re-

versed.

C. The trial court erred by concluding that Byzewski and Williams v. Lee denied

the trial court subject matter jurisdiction over Rich's complaint when this pre-

cedent did not preclude the trial court of subject matter jurisdiction over Ka-

rol's counterclaim.

The trial court concluded as a matter of law in its Order of Dismissal that the

principles in the Byzewski v. Byzewski, and the infringement test from Williams v.

Lee, 358 U.S. 217, 79 S.Ct. 269, 3 L.Ed.2d 251 (1959), made it clear the trial

court lacked subject matter jurisdiction over the incidents of this marriage.

(App. 29.) The trial court however failed to analyze the impact that Karol's own

answer and counterclaim have on her motion to dismiss. The trial court's failure

to conduct this analyze is not simply trivial since this Court has already recog-

nized that Williams v. Lee does not preclude an Indian from bringing an action in

state court.
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As this Court recognized in the paternity action of, Roe, 2002 ND 136 at ¶ 19:

The United States Supreme Court ‘repeatedly has approved the exercise of jurisdic-

tion by state courts over claims by Indians against non-Indians, even when those

claims arose in Indian country.’ See Three Affiliated Tribes of the Fort Berthold

Reservation v. Wold Engineering, PC, 467 U.S. 138, 148 and n.7 (1984) ... as a

general matter, Tribal self-government is not impeded when a state allows an Indi-

an to enter its court on equal terms with other persons to seek relief against a

non-Indian concerning a claim arising in Indian country.

Three Tribes I, at 148-149. (emphasis added); accord William C. Canby, Jr., Amer-

ican Indian Law, 177 (1998) (“One might be tempted to conclude from [Williams v.

Lee] that the state is precluded from taking jurisdiction over claims by tribal

members against non-Indians, when the claims arise in Indian country. That conclu-

sion would be incorrect; the Supreme Court has said nothing in Williams v. Lee

prevents the maintenance of such actions in state court and they traditionally

have been brought there.”).

Accordingly, Karol's counterclaim (which should have entirely defeated Karol's own

claims for a dismissal), at the very least, should have caused the trial court to

conclude it had concurrent jurisdiction with Tribal Court. The trial court erred

when it failed to make such a conclusion and should be reversed.

D. The trial court erred by concluding it lacked subject matter jurisdiction over

the incidents of property and debt of the marriage especially in light of the re-

cent United States Supreme Court decision of Plains Commerce Bank v. Long Family

Land & Cattle Co. Inc.

In its review of the trial court's Order of Dismissal and Order Upon Reconsidera-

tion, this Court will find scant analysis as to why the trial court lacked subject

matter jurisdiction over the incidents of property and debt of the marriage. (App.

27-29; App. 44-46.) The failure of the trial court to analyze this issue is crit-

ical since the property of the parties is substantial and its location critical to

the jurisdictional issue.

Rich owns a home in Bismarck at 3800 Kingston Drive. (App. 31 at ¶ 8.) Kelly In-

surance has been operating in Bismarck since December, 2006. (App. 16 at ¶ 10.)

Karol owns 1300 acres of deeded land within the Reservation which she pays real

estate taxes on to Sioux County. (App. 16 at ¶ 6; App. 18-19; App. 53 at 6:16-24,

12:14-24.) Karol also owns a small amount of trust land. (App. 55 at 55:19-57:4.)

Despite there being substantial property both on and off the Reservation, the tri-

al court never explained why it lack subject matter jurisdiction over the incid-

ents of property and debt. The trial court failed in its analysis despite being

provided the Sheppard v. Sheppard case out of Idaho. 655 P.2d 895 (Id. 1982).

The Sheppard case is controlling because it is factually analogous. Sheppard in-

volved a non-Indian husband and Indian wife. There were on and off reservation
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contacts throughout the marriage. Some of the parties land which was both on and

off the Reservation and some land was even owned by the Indian wife as “trust”

property. Also important to the court in Sheppard, the Indian wife had answered

and counterclaimed the non-Indian husband divorce action, and it was not until

after the decision of the court did the posture of the Indian wife change and she

argued a lack of jurisdiction of the state court. 655 P.2d at 903. After a thor-

ough analysis of federal statutes and case law on Indian jurisdiction, the Idaho

Supreme Court held that jurisdiction was proper and not prohibited at all by fed-

eral statute or case law. Id. at 917.

What is more, the recent Supreme Court decision of Plains Commerce Bank v. Long

Family Land & Cattle Co. Inc., No. 07-411, 2008 WL 2511728 (U.S. June 25, 2008)

highlights the trial courts error in concluding it lacked subject matter jurisdic-

tion over the property and debt of this marriage. While the trial court did not

have the benefit of the Plains Commerce decision before ruling, the case certainly

applies to the facts of this case with there being real property off the Reserva-

tion and 1300 acres of deeded land on the Reservation.

Plains Commerce involved a non-Indian bank (the Bank) that sold land on the Chey-

enne River Sioux Reservation in South Dakota to non-Indians. The Longs, an Indian

couple, were leasing the land with the option to purchase but defaulted on their

loans. The Longs claimed the Bank sold the land to non-Tribal members on more fa-

vorable terms than were offered to themselves. Plains Commerce, 2008 WL 2511728,

at *1.

The Longs sued the Bank in tribal court in order to prevent eviction and reverse

the sale. The Longs sued on the basis of discrimination, breach of contract, and

bad-faith. The tribal court took jurisdiction of the matter over the Bank's objec-

tion. A jury trial was held. The jury awarded the Longs damages of $750,000 and

the option to purchase a portion of the leased land. This would have, in effect,

nullified the prior sale. The tribal appeals court affirmed. Plains Commerce, 2008

WL 2511728, at *1.

The Bank then filed suit in Federal District Court claiming the tribal judgment

was null and void for lack of jurisdiction. Both the federal district court and

the Eighth Circuit Court of Appeals concluded the tribal court had jurisdiction.

The Supreme Court however reversed.

In reaching that conclusion, the Supreme Court recognized precedent that the

“general proposition that the inherent sovereign powers of an Indian tribe do not

extend to the activities of nonmembers of the tribe,” and that efforts by a tribe

to regulate nonmembers, especially on non-Indian fee land, are “presumptively in-

valid.” Plains Commerce, 2008 WL 2511728, at *8 (citing Montana v. United States,

450 U.S. 544 (1981) and Atkinson Trading Co. v. Shirley, 532 U.S. 645 (2001)). The

Supreme Court also reiterated that it is contrary to common sense to suppose that

Congress would subject non-Indians to tribal jurisdiction simply by virtue of the
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nonmember's purchase of land in fee simple. Plains Commerce, 2008 WL 251178, at

*14.

Here, Rich by virtue of his marriage to Karol is a non-Indian with an interest in

deeded land. This is the very same ownership interest that the Supreme Court in-

dicated the tribe lack jurisdiction over in this Plains Commerce decision. Ar-

guendo, even if Karol's ownership interest in this deeded land and her Indian

status modifies the facts of the Plains Commerce decision, Plains Commerce cer-

tainly makes clear the Tribal Court has no jurisdiction over Rich's real property

in Bismarck. Therefore, it begs the question how the trial court could lack sub-

ject matter jurisdiction over the property and debt of this marriage. The trial

court must be reversed on this issue.

E. The trial court erred by concluding it lacked subject matter jurisdiction over

the incidents of child custody, visitation, and support especially since there is

ample authority recognizing concurrent jurisdiction of state and tribal court in

these areas.

The trial court again simply appeared to have made a conclusion of law with very

little analysis that it lacked subject matter jurisdiction over the incidents of

child custody, visitation and support. (App. 29.) The trial court's conclusion,

however, is contrary to numerous opinions that support a holding that there is

concurrent jurisdiction between tribal and state courts when adjudicating the is-

sues surrounding child custody. See In re: Larch, 872 F.2d 66 (4th Cir. 1989); De-

Ment v. Ogala Sioux Tribal Court, 874 F.2d 510 (8th Cir. 1989); Ex parte Rich, 953

So.2d 409 (Ala. 2006); Rolette County Social Service Bd. v. B.E., 2005 ND 101, 697

N.W.2d 333; and Blandino v. Blandino, No. C99-1249, 1999 WL 33255066 (Va.Cir.Ct.

Oct. 6, 1999.) All of these cases support Rich's argument that the Indian Child

Welfare Act (ICWA) does not confer exclusive jurisdiction on either a tribal or

state court in divorce custody proceedings.

In the case of In re: Larch, the United States Fourth Circuit Court of Appeals

analyzed the ICWA and specifically the definition of what a “child custody pro-

ceeding” is under the Act. In noting that a divorce proceeding is specifically ex-

cluded from the term “child custody proceeding”, the Court stated:

This statutory exclusion clearly indicates that a state court may lawfully award

custody of an Indian child to a non-Indian parent in a divorce proceeding. The Act

does not confer exclusive jurisdiction on either a tribal court or a state court

to award custody of a child in divorce proceedings. Rather, the Act discloses that

Congress recognizes that there can be concurrent jurisdiction in state and tribal

courts.

In re: Larch, 872 F.2d at 69.

In Blandino v. Blandino, oddly enough, the Indian wife filed a special appearance

objecting to the Virginia Court's jurisdiction and service stating that she was an
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enrolled member of the Standing Rock Sioux Tribe; that she was residing on the In-

dian Reservation; that she was served with a Complaint on the Reservation; and

that the child is eligible for enrollment in the Standing Rock Sioux Tribe. 1999

WL 33255066. In concluding that the Virginia Court had appropriate jurisdiction

over both subject matter and personal jurisdiction, the Court relied on a 1989

Fourth Circuit Court of Appeals case which held that there was concurrent juris-

diction in state and tribal court in a divorce proceeding because the ICWA does

not confer exclusive jurisdiction on either a tribal court or a state court to

award custody of children in divorce proceedings. Id., citing to In re: Larch, 872

F.2d 66 (4th Cir. 1989).

In the case of Ex Parte Rich, the husband and wife were involved in a divorce pro-

ceeding in Alabama state court. At a point in the divorce action, the wife filed

for a divorce in tribal court located on Indian lands in Louisiana in July, 2005.

Upon receipt of the wife's complaint, the tribal court entered an Order on July

19, 2005, finding that the wife and child were members of the Coushatta Tribe of

Louisiana and purported to “take jurisdiction over this tribal matter” and to

award custody of the child to the wife. In that Order, the tribal court opinioned

that the Shelby Circuit Court's Order awarding temporary custody of the child to

the husband had “expired by its own terms.” Ex Parte Rich, 953 So.2d at 410. Upon

delivery of the tribal court order to the judge in the Shelby District Court, the

state court relinquished its jurisdiction over the matter. However, within a day

after relinquishing such jurisdiction, the husband filed a motion to vacate that

judgment. By July 25, 2005, the circuit court vacated its judgment because it ad-

mitted that it had improperly applied the law pertaining to tribal jurisdiction

over juvenile matters.

On appeal, the Alabama Supreme Court agreed with the circuit court's conclusion

regarding jurisdiction and relied on the Fourth Circuit's In re: Larch opinion by

noting that the ICWA “does not confer exclusive jurisdiction in either a tribal

court or a state court to award custody of children in a divorce proceeding, i.e.

there can be concurrent jurisdiction in state and tribal courts over child custody

matters incident to a divorce.” Id. at 412. Interestingly enough, the Alabama Su-

preme Court also recognized another federal statute, the Parental Kidnaping Pro-

tection Act of 1980, to note that a court of a state or territory of the United

States (such as tribal court) is not to exercise jurisdiction in a custody pro-

ceeding that is “commenced during the pendency of a proceeding in a court of an-

other state where such court of the other state is exercising jurisdiction con-

sistently with the provisions of that section to make a custody or visitation de-

termination.” See also, Larch, 872 F.2d at 68 (Tribal courts should abstain from

taking jurisdiction over a custody dispute while another state court has jurisdic-

tion). Id. at 412.

In DeMent v. Ogala Sioux Tribal Court, the Eighth Circuit Court of Appeals reaf-

firms the holding of In re: Larch by reaching the same conclusion regarding ICWA.

Specifically, the Eighth Circuit Court of Appeals stated:
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We agree with the district court that the Indian Child Welfare Act does not apply

to this case. Although the ICWA gives Indian tribes exclusive jurisdiction to de-

termine the custody of Indian children, the statute only applies to proceedings to

determine foster care placement, determination of parental rights, pre-adoptive

placement and adoptive placement. Exclusive jurisdiction was not given in proceed-

ings to determine the custody of children in a divorce proceeding. 25 U.S.C. §

1903.

DeMent, 874 F.2d at 514.

Regarding child support, the North Dakota Supreme Court has held tribal and state

courts have concurrent subject matter jurisdiction to determine support obliga-

tions against an enrolled Indian where percentage is not at issue and the defend-

ant is not residing on the Indian Reservation when the action is commenced. Ro-

lette County Social Service Bd., 2005 ND 101 at ¶ 12. The Court held so by con-

cluding that the mother's support obligation to her children will not unduly in-

fringe tribal rights of self-governance. Id. a 10.

These opinions lead to the conclusion that the trial court erred by concluding it

lacked subject matter jurisdiction to adjudicate child custody, visitation and

support. The trial court must be reversed.

F. The trial court erred when is failed to rule consistent with the South Dakota

case of Harris v. Young.

The trial court relied on the Byzewski case in ruling that it lacked subject mat-

ter jurisdiction over the incidents of this marriage. The trial court's reliance

on Byzewski, however, was misplaced since it is distinguishable in many respects.

Byzewski involved an Indian wife and non-Indian husband that had lived on the re-

servation up to the time the wife commenced a divorce action in tribal court by

having the husband personally served with divorce papers while he was on the re-

servation. 429 N.W.2d at 395. The non-Indian husband then moved off the reserva-

tion and commenced an action in state district court the next day. Non-Indian hus-

band had his wife personally served while she was on the reservation. Id. From the

very beginning of the State court divorce proceedings, Indian wife made a special

appearance through counsel to have the state court action dismissed for lack of

jurisdiction. Id. at 396. The district court concluded it had jurisdiction, awar-

ded the non-Indian husband a default divorce, and custody and child support for

the three minor children to the non-Indian husband. The Supreme Court affirmed the

granting of the divorce but reversed the award of custody and child support. In-

terestingly enough, the remaining member of the North Dakota Supreme Court that

decided Byzewski, now Chief Justice Vande Walle, concurred in the opinion only on

the narrow ground that the tribal court action was first in time and the district

court should have deferred its proceedings to that of the tribal court. Id. at

401-02.
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The opinion the trial court should have followed is Harris v Young, 473 N.W.2d 141

(S.D. 1991). Harris involved a non-Indian father's attempt to modify a Wyoming di-

vorce decree to get custody of all three of the parties' daughters. Id. at 142.

The non-Indian father did not live on the Cheyenne River Indian Reservation (the

Reservation), however, the Indian mother and at least two of the daughters were

living within the Reservation when the father filed his petition. Id. The mother

sought a dismissal of the proceeding claiming the tribe had exclusive jurisdic-

tion.

The South Dakota Supreme Court disagreed with the mother. The Court noted that if

the case involved two enrolled members of a tribe domiciled on a reservation, the

subject matter jurisdiction of the tribal court would be exclusive. Id. at 144.

However, “[w]hen one parent is a non-Indian domiciled off-reservation who peti-

tions the state court for relief to which any state citizen is entitled, the Wil-

liams infringement test becomes a closer question.” Id.

While the court considered North Dakota's authority, it found the cases of

Malaterre v. Malaterre, 293 N.W.2d 139 (N.D. 1980) and Byzewski, supra, to be dis-

tinguishable. Harris, 473 N.W.2d at 144. Rather, the court found South Dakota pre-

cedent to be deciding. Wells v. Wells, 451 N.W.2d 402 (S.D. 1990).

In Wells, the court held that there was concurrent jurisdiction by whichever court

system first obtained valid personal jurisdiction over the parties and there was

no impermissible interference with the tribe. Harris, 473 N.W.2d at 145.

Specifically, the Wells court stated:

Once [wife] left the reservation and took up residence in Rapid City, the state

acquired an interest in the marriage of [wife] and [husband], and their divorce

can no longer be characterized exclusively as a “reservation matter.” ... The ...

tribe is not denied the ability to enact its own laws in its own courts ... [T]he

state court is merely exercising its own concurrent jurisdiction over the marriage

of one of its domiciliaries ... Just as South Dakota does not retain exclusive

jurisdiction over the marriage of South Dakota citizens who leave the state, the

tribe does not retain exclusive jurisdiction over the marriage of its members who

leave the reservation.

Id. at 405.

Finally, the court in Harris noted that it considered the mother's attempt to deny

the father the same relief she had already claimed as “opportunistic, self-serving

and it is poorly received.” Id. at 146.

Since Rich was first to obtain the valid personal jurisdiction over Karol, the

state court should have exercised its own concurrent jurisdiction over the mar-

riage of one of its residents and acted. Id. at 145. Furthermore, Karol's actions

of delaying for over a year to raise a claim of defective jurisdiction and only

after receiving a decision on holiday visitation which she disliked, must also be
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viewed as “opportunistic and self-serving.” Id. at 146.

II. The trial court infringed upon Rich's equal protection rights under the con-

stitution by dismissing his complaint for lack of subject matter jurisdiction des-

pite the court having subject matter jurisdiction over Karol's counterclaim.

Rich is afforded due process and equal protection rights by the Fifth and Four-

teenth Amendments of the United States Constitution, along with Article I, § 12 of

the North Dakota Constitution. Additionally, Rich is afforded open access to the

courts and all the equal protection and privileges and immunities as any other

citizen in the State of North Dakota by Article I, §§ 9, 21 and 22 of the North

Dakota Constitution.

Generally, the equal protection clause of the Fourteenth Amendment prohibits a

state from denying any person within its jurisdiction the equal protection of the

laws. The clause requires that persons under like circumstances be given equal

protection and the enjoyment of personal rights and the prevention and redress of

wrongs. Black's Law Dictionary, 6th Ed., p. 537. An equal protection claim is ana-

lyzed under the strict scrutiny doctrine when there is an infringement of a funda-

mental right. ND State Bd of Medical Examiners Investigative Panel B v. Hsu, 2007

ND 9, ¶ 29, 726 N.W.2d 216.

The United States Supreme Court has held that marriage and divorce are fundamental

rights. See Zablocki v. Redhail, 434 U.S. 374, 383-386 (1978); and Boddie v. Con-

necticut, 401 U.S. 371, 376 (1971) (explaining that marriage involves an interest

of basic importance in our society, and holding that filing fees in a divorce ac-

tions violated the due process rights of indigents unable to pay the fees.)

What makes Karol's Motion to Dismiss so interestingand on the other hand so

grossly unfairis it has repeatedly been held that state courts do have appropriate

jurisdiction over claims brought by Indians against non-Indians in state court

even when those claims arise in Indian country. Roe, 2002 ND 136 at ¶ 19. By dis-

posing of Rich's claim, the trial court denied Rich due process and equal protec-

tion under the law.

More specifically, the North Dakota Supreme Court recognized the following prin-

ciple regarding a state court's jurisdiction over claims brought by Indians

against non-Indians:

As a general matter, tribal self government is not impeded when a state allows an

Indian to enter its courts on equal terms with other persons to seek relief

against a non-Indian concerning a claim arising in Indian country. Three Tribes I,

at 148-49, 104 S.Ct. 2267, 81 L.Ed.2d of 113 (emphasis added); accord William C.

Canby, Jr., American Indian Law, 177 (1998) (“One might be tempted to conclude

from Williams [v. Lee] that the state is precluded from taking jurisdiction over

claims by tribal members against non-Indians, when the claims arise in Indian

country. That conclusion would be incorrect; the Supreme Court has said nothing in
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Williams v. Lee prevents the maintenance of such actions in state court and they

have traditionally been brought there.”)

Roe v. Doe, 2002 ND 136 at ¶ 19.

Karol's counterclaim in this divorce was always valid and will always be valid,

and the trial Court hadand always will havethe appropriate subject matter juris-

diction over the counterclaim for divorce and division of the incidents of the

marriage! In other words, Rich and Karol were equal under the law as persons under

similar circumstances. Yet, Rich did not receive fair treatment under the law. He

was denied equal protection and due process by having his case dismissed. Under

the North Dakota State Constitution, he was denied access to the courts of which

he has a right. To deny Rich's complaint from moving forward, it denies him equal

protection granted under the law and it deprives him of an adjudication of the in-

cidents of this marriage.

CONCLUSION

Rich has been abandoned by the North Dakota judicial system in this divorce case,

despite having met the requirements of the divisible divorce doctrine for the tri-

al court to take jurisdiction of this matter. This abandonment occurred even

though the trial court had jurisdiction over Karol's own counterclaim.

The trial court's Judgment and the underlying Orders dismissing this divorce ac-

tion claiming a lack of subject matter jurisdiction over the incidents of the mar-

riage must be reversed and the case remanded for further proceedings. The trial

court's Judgment divorcing the parties on the grounds of irreconcilable differ-

ences must be affirmed.

Richard K. KELLY, Plaintiff and appellant, v. Karol Lee KELLY, Defendant and ap-

pellee.

2008 WL 4574852 (N.D. ) (Appellate Brief )

END OF DOCUMENT

2008 WL 4574852 (N.D.) Page 18

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4597&FindType=Y&SerialNum=2002522876
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4597&FindType=Y&SerialNum=2002522876

