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My name is Mary Smith, and I am the Native American Bar Association’s delegate to the 
American Bar Association (“ABA”) House of Delegates, and I also am here as the first Native 
American and enrolled tribal member on the ABA’s Commission on Women in the Profession.  
So, in my testimony today, I will try to address issues of concern to both Native Americans and 
women in the legal profession. 

As an initial matter, I would like to thank President H. Thomas Wells, Jr. for convening this 
Presidential Diversity Summit.  In addition, I would like to thank the Honorable James A. Wynn, 
Jr. and Eduardo Roberto Rodriquez, Co-Chairs of the Diversity Summit Planning Committee, as 
well the entire Committee.  Finally, I would like to thank Cie Armstead, the ABA Diversity 
Center Director. 

I am here to talk about both the issues of concern to both Native Americans and women.  And, in 
some ways, the concerns could not be more different. 

Native Americans.  First, I would like to address issues related to Native Americans.  I think the 
main problems relating to Native Americans in the legal profession are (1) that there is an 
ignorance relating to Native American issues and law and (2) that they are often overlooked 
completely.  I can probably count on two hands the number of Native Americans who are active 
in the ABA.  This is simply too few by any measure. 

Last year, a Native American law student, Samuel Bear, e-mailed a number of leaders in the 
ABA asking about Native American in the ABA.  Former President Dennis Archer and I 
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convened a series of conference calls with a few ABA leaders to brainstorm about the law 
student’s question.   One of the main points I personally took from these conference calls is the 
following:  Native Americans will not become active in the ABA until they feel that the ABA is 
addressing issues important to them.   

However, I am certain that many persons in the ABA don’t know some fundamental facts about 
Native Americans. 

 Native Americans received the right to vote in this country long after African 
Americans and women. The struggles of women and African Americans point out the 
fact that citizenship does not automatically ensure voting rights. The road to citizenship 
for native people was even longer than for the African Americans and women. All 
Native Americans did not become citizens until 1924, and it would be even longer 
before all Native Americans gained the right to vote. Yet even after the Indian 
Citizenship Act, some Native Americans weren't allowed to vote because the right to 
vote was governed by state law. Until 1948, some states barred Native Americans from 
voting. 

  There are over 560 federally-recognized tribes in the United States. Article 1, Section 
8 of the Constitution of the United States vests the Congress with the authority to 
engage in relations with the Tribes. When the governmental authority of Tribes was 
first challenged in the 1830's, Chief Justice John Marshall articulated a fundamental 
principle that has guided the evolution of federal Indian law -- Tribes retain certain 
inherent powers of self-government as "domestic dependent nations."  The relationship 
between the Tribes and the United States is one of nation to nation. This principle has 
shaped the history of dealings between the federal government and the tribes. 

After these preliminary facts, I would like to focus on two programmatic areas on which the 
ABA could focus. 

Rule of Law in Indian Country.   ABA President Bill Neukom established a rule of law 
initiative in the ABA.  However, probably one of the biggest rule of law issues in this country 
was not addressed. 

As the National Congress of American Indians has noted:  “The United States government has 
created an unworkable system for administering justice in Native American communities.  
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United States law has tied the hands of tribal governments to administer justice on their own 
lands. At the same time, under federal law, Indian communities are completely dependent on the 
Department of Justice for investigation and prosecution of violent crimes and other felonies 
committed on Indian reservations.”  National Congress of American Indians, 2009 Presidential 
Transition Policy Brief, Communities in Crisis:  Public Safety in Indian Country (Nov.2008).  
Crime rates on Indian reservations continue to grow even while crime rates in the rest of the 
country have dropped.    

The statistics are devastating.  Between 2004 and 2007, United States attorneys declined to 
prosecute 62% of reservation criminal cases referred to their offices.  See Michael Riley, 
Principles, Politics Collide, Denver Post, Nov. 14, 2007.  See also Michael Riley, Promises, 
Justice Broken:  A Dysfunctional System Lets Serious Reservation Crimes Go Unpunished and 
Puts Indians At Risk,” Denver Post, Nov. 21, 2007.  A February 8, 2008 Report from the Centers 
for Disease Control finds that American Indian and Alaska Native women experience the highest 
rates of domestic violence in the United States.  The survey found that two in five Native women 
(39 %) have been victims of intimate partner violence in their lifetime, compared with one in 
four women overall.  The CDC survey confirms an April 2007 Amnesty International Report that 
34% of Native women will be subject to rape or sexual assault in their lifetimes.  Amnesty 
International, Maze of Injustice: The Failure to Protect Indigenous Women From Sexual 
Violence in the USA (April 2007). 

Criminal jurisdiction in Indian country is divided among federal, tribal, and state governments, 
depending on the location of the crime, the type of crime, the race of the perpetrator, and the race 
of the victim. The rules of jurisdiction were created over 200 years of Congressional legislation 
and Supreme Court decisions – and are often referred to as a “jurisdictional maze.”  There 
clearly is a crisis situation, and the ABA could help shed a light on this situation as a follow up 
to the resolution passed at the Annual Meeting last year which called for increased funding for 
tribal courts.  

Stop Academic Ethnicity Fraud/”Box-Checking” 
One other issue that I would like to touch upon is now commonly called in the Native American 
legal community the “box checking” issue.  Many of the concerns NNABA has we share with 
other minority groups such as increasing the number of minority lawyers and judges, and general 
sensitivity to minority issues. There is a one large systemic problem, however, that seems to be 
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unique to the Indian community: Lying about being Native American on law school applications.  
While few people would indicate they were Asian-American or African-American on a law 
school application unless it was a part of their identity, for some reason there is a wide level of 
comfort about self-identifying as Native American simply because one was “born in America.” 
This is particularly disconcerting considering being Native American is not just an ethnic 
identity, but is an actual citizenship which carries with it a formal tribal enrollment number, not 
unlike a social security number. 

Despite numerous attempts by NNABA to encourage law schools to address this issue, they are 
quietly complicit. Their silence helps pad their minority numbers. To highlight this issue, one 
only need look at the census data.  From 1990-2000, ABA accredited law schools reported 
graduating nearly 2,500 Native Americans.  During the same time period, the U.S. Census only 
reported an increase of just over 300 Native American attorneys.  In 2007, the NNABA joined 
with the Coalition of Bar Associations of Color (“CBAC”) and passed a resolution condemning 
the “large percentage of individuals in law school who identified themselves on their law school 
application as Native American, [but] were not of Native American heritage and in fact had no 
affiliation either politically, racially, or culturally with the Native American community.”  The 
resolution calls upon law schools to not “perpetuate this academic ethnic fraud by not requiring 
sufficient documentation of Native American citizenship and refusing to enforce academic fraud, 
despite decades of requests by the Native American legal community.”  Best practices in this 
area would be for a law school to require additional information for individuals who indicate that 
they are Native American, including requesting their citizenship or tribal affiliation or enrollment 
number, and/or a “heritage statement.”  If an applicant does not so report, then the law school 
should not include the applicant as a member of the category “American Indian/Alaskan Native.”  
NNABA would like to work with the ABA on this issue, either through a resolution for the 
House of Delegates or otherwise.   

 
Women and Women of Color.  Now, I would like to turn to issues relating to women in the 
profession, particularly women of color.  In some respects, the issues of concern to women are 
the polar opposite of the issues confronting Native Americans.  While Native Americans are 
often completely ignored, I notice a complacency regarding issues relating to women.  In fact, I 
sense this underlying belief that women are not treated unequally any longer.  For instance, take 
Hillary Clinton’s candidacy for President.  I remember watching a news program one night 
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where the commentator mentioned the “historic” campaign of Barack Obama, and someone had 
to pipe up that Hillary’s campaign was “historic” as well.  Of course, I think this was FOX 
News, and I guess I should take it with a grain of salt, but I think it serves to underscore the 
complacency about women and the fact that some people still need to be reminded that women 
have not completely broken the glass ceiling.  And, I think younger women also harbor some of 
these beliefs.  I have participated in a couple of ABA programs whereby younger women have 
expressed the belief that they are treated fairly and that they expect to be treated fairly 
throughout their careers.  I sincerely hope they are right, but my gut tells me otherwise.   

I think younger women forget that it was only one generation ago that women rarely went to law 
school.  In fact, take the case of my own mother.  She grew up in a family of four brothers.  
Every one of her four brothers went to college; my mother did not.  And, it wasn’t because she 
decided not to go.  It simply was not discussed.  It was not even considered as an option.  And, I 
know I am biased, but I think my mother was smarter than all of her brothers. 

Fast forward a few years.  My mother graduated high school early – because she had been 
double-promoted – and was working in an office job in Chicago.  When she got pregnant with 
me, her supervisor came up to her and told her that she would be let go.  Again, it was simply 
assumed that when women have children that they would not work outside the home anymore.  
Again, it was not even considered as an option. 

While these are historical examples, the present-day statistics still show evidence of bias and 
barriers. For instance, women make up nearly 1 out of every 2 law firm associates, but only 1 out 
of every 6 equity partners. See National Association of Women’s Lawyers, National Survey on 
Retention and Promotion of Women in Law Firms, (November 2007).   And, as the ABA’s 
Commission on Women has described in its two publications, the recently released From Visible 

Invisibility to Visibly Successful: Success Strategies for Law Firms and Women of Color in Law Firms 

and Visible Invisibility: Women of Color in Law Firms, women of color face additional barriers. 
While women were 45.3% of all associates and 18.7% of all partners, people of color were 
19.1% of all associates, and 6.1% of all partners. Women of color, on the other hand, represented 
just 10.7% of all associates, and 1.9% of all partners. See The National Association for Law 
Placement, "Law Firm Diversity Demographics Slow to Change -- Minority Women Remain 
Particularly Scarce in Law Firm Partnership Ranks," (October 10, 2008).  From these statistics, 
it is clear that more work is needed to improve diversity in the legal profession. 
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That is why the ABA’s Commission on Women has the Women of Color Research Initiative.   

Women of Color Research Initiative. In recent years, many have attempted to improve the 
level of diversity in the legal profession.  Perhaps most well-known, in 2004, Rick Palmore, then 
general counsel of Sara Lee Corporation, urged GCs to take a stand for diversity, and 110 of 
them responded by signing a Call to Action, a document that committed them to making progress 
in their own legal departments and demanding the same of their outside law firms.  

Many corporations require law firms to substantiate their commitment to diversity by providing 
empirical data regarding the numbers of minority and female attorneys.  Unfortunately many law 
firms have experienced high attrition rates for their women attorneys of color.  Indeed, according 
to recent statistics, 81% of minority female associates leave law firms within five years of being 
hired.  The National Association for Law Placement, NALP Foundation for Law Career 
Research and Education, Toward Effective Management of Associate Mobility (2005).  

In an effort to reverse that disturbing trend, in 2008, the Commission released From Visible 
Invisibility to Visibly Successful: Success Strategies for Law Firms and Women of Color in Law 
Firms, which contains information, insights and advice gathered from women partners of color 
about concrete steps that a law firm can take to help women of color thrive.     

From Visible Invisibility to Visibly Successful: Success Strategies for Law Firms and Women of 
Color in Law Firms is a follow-up report to the Commission’s groundbreaking 2006 report 
Visible Invisibility:  Women of Color in Law Firms.  Focusing on large law firm practice, the 
data showed that women attorneys of color experience a dramatically different working 
environment in such firms than similarly situated white male, white female and male attorneys of 
color.  These differences include: demeaning comments or harassment; a lack of networking 
opportunities; unfair performance evaluations; lower compensation; and a greater rate of job 
attrition.   

Building upon these two reports, the Commission on Women in the Profession is planning to 
continue its Women of Color Research Initiative. Moving forward, the Commission will focus its 
research on providing a picture of the issues confronting women attorneys of color and their 
employers in corporate and government settings.  The experiences of corporate and government 
attorneys will be compared to those of the law firm partners in our 2006 and 2008 reports.  
Ultimately, the findings from these studies will be used to develop educational material and 
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programs that will help improve the retention and advancement of all women of color in the legal 
profession. 

Go Beyond Programs.  For my final point in my testimony today, I would like to urge the 
Presidential Diversity Summit to go beyond merely examining programs.  The survey that each 
of the representatives was given to complete for the hearing today focused solely on programs.  
While programs certainly are needed, I urge the Diversity Center to not underestimate the power 
of setting a positive example and by simply increasing the number of women and persons of 
color in leadership positions.  And, if anyone doubts this premise, I submit that you look no 
further than the sea of faces across the Mall during the Inauguration of President Barack Obama 
and the tears and hopes of all the mothers and fathers of children of color who will now tell their 
children that they can be President one day.  Yes, they can. 

On behalf of the National Native American Bar Association and the ABA Commission on 
Women in the Profession, I want to thank you again for inviting me to testify today.  We thank 
you for all your efforts on behalf of improving diversity in the legal profession.  I am happy to 
answer any questions that you might have.       


