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UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA

DAVID PATCHAK )
2721 6  Street )th

Shelbyville, MI 49344, )
)

Plaintiff, )
)

v. ) Case No. 1:08-cv-1331-RJL
) Judge Richard J. Leon

DIRK KEMPTHORNE, in his official capacity )
as Secretary of the U.S. Department of the )
Interior, and CARL J. ARTMAN, in his official )
capacity as Assistant Secretary of the U.S. )
Department of the Interior, Bureau of )
Indian Affairs, )

)
Defendants. )

)
MATCH-E-BE-NASH-SHE-WISH )
BAND OF POTTAWATOMI INDIANS, )

)
Intervenor-Defendant. )

__________________________________________)

UNITED STATES’ OPPOSITION TO PLAINTIFF’S MOTION 
FOR A TEMPORARY RESTRAINING ORDER/PRELIMINARY INJUNCTION

The Federal Defendants hereby oppose Plaintiff’s Motion for a Temporary Restraining

Order or Preliminary Injunction (“Motion”) (Dkt. No. 36), requesting that the Court enjoin the

Secretary from placing a 147-acre parcel of land into trust for the Match-E-Be-Nash-She-Wish

Band of Pottawatomi Indians (“Gun Lake Band” or “Tribe”).  

INTRODUCTION

The Secretary approved the acceptance of the Bradley Property into trust status pursuant

to the Indian Reorganization Act (“IRA”), 25 U.S.C. § 465, on May 13, 2005.  On June 13, 2005,
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Order Denying Motion to Supplement, MichGO v. Kempthorne, Case No. 07-5092 (D.C. Cir./1

Mar. 19, 2008).  

As discussed in the United States’ Motion to Dismiss, Dkt. No. 20-2, the Secretary is currently/2

enjoined from taking the land into trust until the mandate issues in MichGO v. Kempthorne, No.
07-5092 (D.C. Cir. 2008).  U.S. Mot. to Dismiss at 3 n.4.    

2

a lawsuit was filed against the Secretary in this Court by Michigan Gambling Opposition

(“MichGO”), an anti-gambling organization representing a variety of concerned citizens,

including residents of the surrounding communities.  MichGO v. Norton, 477 F. Supp. 2d 1, 4

(D.D.C. 2007).  The Tribe intervened, and both the Tribe and the United States filed motions to

dismiss or for summary judgment.  This Court granted their motions and dismissed MichGO’s

complaint on February 23, 2007.  Id. at 3.  

MichGO appealed to the D.C. Circuit, which affirmed the District Court’s decision. 

MichGO v. Kempthorne, 525 F.3d 23 (D.C. Cir. 2008).  During the course of that appeal,

MichGO attempted to supplement the issues with one of the questions on which the Supreme

Court granted certiorari in Carcieri v. Kempthorne, 128 S. Ct. 1443 (argued Nov. 3, 2008)

(whether Section 19 of the IRA limits definition of “Indian tribe” to those tribes federally-

  The Court of Appeals denied that motion and affirmed this Court’s ruling. recognized in 1934). /1

   MichGO petitioned for rehearing en banc, which was denied on July 25, 2008. /2

Plaintiff’s sole allegation in this case is the very same issue that MichGO sought to add to

its allegations when it moved to supplement the issues on appeal.  Both MichGO and Plaintiff

could have filed suit on the basis of this allegation at the beginning of the litigation.  Instead,

Plaintiff waited until August 1, 2008 – seven days after the Court of Appeals denied rehearing en

banc in MichGO v. Kempthorne – to file his Complaint.
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In MichGO v. Kempthorne, Case No. 05-01181 (D.D.C. 2007), Plaintiff employed a similar/3

tactic in the District Court.  MichGO claimed that the United States departed from its normal
practice of imposing a self-stay on the trust acquisition. MichGO Mem. in Supp. of Mot. for
Stay, Dkt. No. 76 (Case. No. 05-01181).  Initially, the United States agreed not to take the land
into trust while the case was under review in the district court without providing Plaintiff with 30
days notice.  As time passed, the United States requested that Plaintiff join the United States in
seeking expedited review.  When Plaintiff refused to do so, the United States provided Plaintiff
with more than 30 days notice and on November 22, 2006, informed the district court and
Plaintiff that the United States planned to take the land into trust after March 5, 2007.  Plaintiff
delayed in filing its Motion for Stay, making it difficult for the district court in MichGO and the
United States to address the Motion in an orderly fashion.  Plaintiff was on notice that the United
States intended to take the land into trust, but waited until Thursday, March 1, 2007, to file the
Motion.

3

Plaintiff now seeks to delay the trust acquisition even longer by enjoining the Secretary. 

Plaintiff is not entitled to injunctive relief because none of the four factors that the Court must

consider weighs in his favor and an emergency hearing is unnecessary because Plaintiff was on

notice August 25, 2008, that the United States intended to take the land at issue in this case into

trust if the Petition for Writ of Certiorari is denied by the Supreme Court in MichGO v.

Kempthorne, Case No. 08-554 (filed Oct. 27, 2008).  Therefore, Plaintiff had ample time to seek

   non-emergency relief, but chose not to do so. /3

ARGUMENT

A request for a temporary injunction or preliminary injunctive relief (“TRO/PI) is an

“extraordinary remedy that should be granted only when the party seeking the relief, by a clear

showing, carries the burden of persuasion.”  Mills v. District of Columbia, 2008 WL 4754845, at

*4 (D.D.C. Oct. 30, 2008) (citing Cobell v. Norton, 391 F.3d 251, 258 (D.C. Cir. 2004)).  In

order to prevail on his Motion, Plaintiff must “demonstrate 1) a substantial likelihood of success

on the merits, 2) that [he] would suffer irreparable injury if the injunction is not granted, 3) that

an injunction would not substantially injure other interested parties, and 4) that the public interest
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The United States’ Motion to Dismiss Plaintiff’s Complaint is currently pending before the/4

Court.  Dkt. No. 20  In that Motion, the United States argues that Plaintiff lacks prudential
standing to challenge the Secretary’s decision.  

4

would be furthered by the injunction.”  Katz v. Georgetown Univ., 246 F.3d 685, 687-688 (D.C.

Cir. 2001), citing CityFed Fin. Corp. v. Office of Thrift Supervision, 58 F.3d 738, 746 (D.C.

Cir.1995).  “The four factors are balanced on a sliding scale, and a party can compensate for a

lesser showing on one factor by making a very strong showing on another factor.”  St. Croix

Band of Chippewa Indians of Wisc. v. Kempthorne, 535 F. Supp. 2d 33, 36 (D.D.C. 2008)

(citing CityFed Fin. Corp., 58 F.3d at 747).  “If the arguments for one factor are particularly

strong, an injunction may issue even if the arguments in other areas are rather weak.”  CityFed

Fin. Corp., 58 F.3d at 747.  Nevertheless, a party seeking injunctive relief must “demonstrate at

least some injury since the basis of injunctive relief in the federal courts has always been

irreparable harm.”  Id. (citations, parentheticals, and internal quotations omitted).  If plaintiffs

cannot show a likelihood of success on the merits, “it would take a very strong showing with

respect to the other preliminary injunction factors to turn the tide in plaintiffs’ favor.”  Davenport

v. Int’l Bhd. of Teamsters, AFL-CIO, 166 F.3d 356, 366 (D.C. Cir. 1999).  Further, “even where

denial of a preliminary injunction will harm the plaintiff, the injunction should not be issued

where it would work a great and potentially irreparable harm to the party enjoined unless an

overwhelming case in the plaintiff’s favor is present on the merits and equities of the

controversy.”  Dorfmann v. Boozer, 414 F.2d 1168, 1173 (D.C. Cir. 1969). 

With respect to his IRA claim, Plaintiff cannot demonstrate a likelihood of success on the

merits and the injunction would substantially harm the Gun Lake Band without furthering the

   public interest.  Therefore, for the reasons set forth below, Plaintiff’s Motion should be denied. /4
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A. MichGO cannot show a substantial likelihood of success on the merits. 

Plaintiff’s argument in support of the current Motion is the same as those presented in

Plaintiff’s Complaint, Dkt. No. 1, and Plaintiff’s Motion to Stay, Dkt. No. 23.  Plaintiff claims a

likelihood of success on the merits of his challenge to the Secretary’s decision. The IRA was

enacted to promote Indian self-government, tribal sovereignty, and economic self-sufficiency. 

See Morton v. Mancari, 417 U.S. 535, 542 (1974).  Plaintiff lacks prudential standing to assert

claims based on the IRA because–as a private non-Indian individual who alleges only

environmental injuries–he does not have any interests protected by the IRA, and cannot

“establish that the injury he complains of . . . falls within the ‘zone of interests’ sought to be

protected by the statutory provision whose violation forms the legal basis for his complaint,”

Bennett v. Spear, 520 U.S. 154, 176 (1997).  Indeed, as a private non-Indian who has expressed

opposition to the very concept of Indian sovereignty (see, e.g., AR011324), the Plaintiff in this

case is one of “those plaintiffs whose suits are more likely to frustrate than to further statutory

objectives.”  Hazardous Waste Treatment Council v. Thomas, 885 F.2d 918, 922 (D.C. Cir.

1989).  Plaintiff therefore lacks prudential standing to pursue his claim, this Court lacks subject

matter jurisdiction over the case–and plaintiff certainly cannot establish a substantial likelihood

of success on the merits.      

Second, while a ruling for the United States in Carcieri will necessarily dispose of

Plaintiff’s claim in this case, it is not true that a ruling for the petitioners in that case will be

dispositive in Plaintiff’s favor here.  The facts of this case are quite different from the facts in

Carcieri.  The Gun Lake Band was historically recognized as an Indian Tribe by the United

States, as is evidenced in treaties with the United States in the 19th Century, and the Secretary
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has determined that the Tribe has maintained continuity as an Indian Tribe to this day.  See 63

Fed. Reg. 56,936 (Oct. 23, 1998).  Contrary to Plaintiff's allegations, the Gun Lake Tribe’s

federal recognition was never lawfully terminated, because only Congress has the power to

terminate tribal existence, and there has never been a Congressional termination of the Gun Lake

Tribe.  H.R. REP. No. 110-794, reprinted in 2008 WL 2925132, at *3 (July 29, 2008).  Thus,

while the Bureau of Indian Affairs (“BIA”) erroneously concluded that the Tribe (along with all

Tribes in lower Michigan) was not eligible to organize under the IRA, that did not terminate the

Tribe’s existence–and in any event that decision was made several years after the enactment of

that statute (AR 001989, 002028), and thus cannot demonstrate the Tribe was not recognized or

under federal jurisdiction in “1934.”    

B. Plaintiff is not entitled to injunctive relief because it has failed to show sufficient
harm.  

Plaintiff improperly seeks extraordinary relief from this Court without demonstrating that

it will suffer irreparable harm absent a stay.  Contrary to the requirement that Plaintiff show that

it will suffer an injury that is “both certain and great” and “of such an imminence that there is a

‘clear and present’ need for equitable relief to prevent irreparable harm,” Wisc. Gas Co. v.

F.E.R.C., 758 F.2d 669, 674 (D.C. Cir. 1985), Plaintiff identifies no cognizable harm that will

result from the denial of the requested relief.  Plaintiff’s claim of irreparable harm absent

emergency relief is premised upon the assumption that the Quiet Title Act (“QTA”), 28 U.S.C. §

2409a(a), forecloses review of some of their claims once the land has been taken into trust.  Pl.’s

Mot. for TRO/PI at 18. 

1. The United States’ Intent
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See http://supremecourtus.gov/casedistribution/casedistributionschedule.html./5

7

The United States is currently enjoined from taking the land into trust until the D.C.

Circuit issues its mandate in MichGO v. Kempthorne, Case No. 07-5092 , to District Court order. 

In accordance with Federal Rule of Appellate Procedure 41, the mandate will not issue until the

Supreme Court of the United States denies the Petition for Writ of Certiorari filed by MichGO. 

According to the Supreme Court’s calendar/website, the Petition will be considered Friday,

January 9, 2009.  The Supreme Court typically issues its orders the following Monday at

  Therefore, if the Supreme Court denies MichGO’s Petition, the orderapproximately 10 am. /5

denying the Petition would most likely be filed January 12, 2009, at approximately 10 am.  The

United States anticipates that the D.C. Circuit would then issue its mandate within 5 days after

receipt of the Supreme Court’s order.  Once the mandate issues, the United States has stated that

it intends to take the land into trust.  Ex. 4 to Pl.’s Mot. for TRO/PI.  However, the United States

will not take the land into trust until Thursday, January 15, 2009, even if the mandate issues prior

to that date.

“[W]hen the United States claims an interest in real property based on that property's

status as trust or restricted Indian lands, the Quiet Title Act does not waive the Government's

immunity.”  United States v. Mottaz, 476 U.S. 834, 843, 106 S. Ct. 2224 (1986).  As such, if the

relief requested by Plaintiff effectively alters the status of the land as trust land, the United

States’ sovereign immunity bars Plaintiff’s claim.  See Shivwits Band of Paiute Indians v. Utah,

428 F.3d 966, 974 -978 (10th Cir. 2005), Neighbors for Rational Dev. v. Norton, 379 F.3d 956,

961 (10th Cir. 2004).  A plaintiff cannot avoid the QTA’s impact by characterizing their claim as

falling under the Administrative Procedure Act (“APA”), 5 U.S.C. §§ 701-706.  Block v. North
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Dakota, 461 U.S. 273, 286 n. 22 (1983); see also Alaska v. Babbitt, 182 F.3d 672, 674 (9th Cir.

1999); Alaska v. Babbitt, 38 F.3d 1068, 1072-73 (9th Cir. 1994); Ducheneaux v. Sec’y of

Interior, 837 F.2d 340, 342 (8th Cir. 1988); Metro. Water Dist. v. United States, 830 F.2d 139,

143-44 (9th Cir. 1987); Florida v. U.S. Dep’t of Interior, 768 F.2d 1248, 1254-55 (11th Cir.

1985).   

2. The effect on Plaintiff’s claims

Plaintiff alleges that the United States violated the IRA.  Compl. ¶¶ 26-33.  Plaintiff is

correct that the QTA would preclude review of some of this claim.  Pl.’s Mot. for TRO/PI at 18. 

In particular, the QTA will bar Plaintiff’s IRA claim once the land is taken into trust because the

relief requested, a declaration that the IRA acquisition is arbitrary, capricious or otherwise not in

accordance with law, would effectively alter the status of the land.  Once the Secretary acquires

the land into trust, the Court will lack jurisdiction because:

[A]ny claim seeking to re-examine issues unique to the trust acquisition is moot
because the court is without authority to provide any relief. “When events occur
that prevent the ... court from granting any effective relief, an issue is moot.”
Casad v. United States Dep't of Health & Human Servcs., 301 F.3d 1247, 1254
(10th Cir.2002). Assuming for the sake of argument the district court considered
the merits of Neighbors various claims and concluded the Secretary had not
complied with the National Environmental Policy Act or the trust acquisition
regulations, the district court could theoretically order the Secretary to now
consider the appropriate factors. The district court, however, has no power to
divest the United States of the property and Neighbors does not allege the
Secretary has power to reconsider its decision. Requiring the Secretary to re-
examine its trust acquisition decision would not provide Neighbors with any
meaningful relief and would be a waste of agency resources-not to mention the
judicial resources that would be consumed in evaluating the sufficiency of the
Secretary's initial considerations. Since the Secretary has acquired title to the
property, the issue is moot.

See Neighbors, 379 F.3d at 965.  

Case 1:08-cv-01331-RJL     Document 40      Filed 01/09/2009     Page 8 of 12



9

As discussed earlier, Plaintiff must demonstrate that its harm will be “both certain and

great.”  Wisc. Gas Co. v. F.E.R.C., 758 F.2d at 674.  Plaintiff’s assertions regarding further

judicial review of their weak claims does not satisfy this high standard.  Plaintiff has not

demonstrated sufficient harm in the taking of the Bradley Property into trust pending appeal to

warrant a stay.

C. An injunction pending appeal would harm other parties and does not serve the 
public interest. 

 
The Acting Assistant Secretary for the United States Department of the Interior, George

Skibine, in the attached affidavit identifies the harm that the interests of the United States and the

Tribe will suffer should the requested emergency relief be granted.  Aff. of George Skibine ¶ 7

(attached as Ex. 1).  The Gun Lake Band has waited over two years since the Secretary

determined to acquire the Bradley Property in trust for the Band and any further delay will

prevent the Band from taking advantage of the economic opportunities afforded it by Congress

through IGRA.  Id.  Therefore, Plaintiff cannot meet its burden of demonstrating that an

injunction would not substantially injure other interested parties.     

Nor has Plaintiff demonstrated that the public interest would be furthered by an

injunction pending appeal.  The agency action at issue in this appeal serves the important federal

policy of promoting strong Indian self-government.  The federal government has a long-

recognized policy of “furthering Indian self-government.”  Morton v. Mancari, 417 U.S. 535, 551

(1974); Aff. of George Skibine ¶ 8.  In analyzing whether injunctive relief would advance the

public interest, the courts properly consider whether an injunction would further this policy.  See

Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1253 (10th Cir. 2001) (finding that
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“tribal self-government may be a matter of public interest”); Seneca-Cayuga Tribe of Okla. v.

Oklahoma, 874 F.2d 709, 716 (10th Cir. 1989) (affirming grant of injunction where “injunction

promotes the paramount federal policy that Indians develop independent sources of income and

strong self-government”); Bowen v. Doyle, 880 F. Supp. 99, 137 (W.D.N.Y. 1995) (finding “the

public’s interest and the interests of [an Indian tribe] coincide” insofar as “there is a strong

federal policy favoring tribal self-government [and] tribal self-sufficiency”).  

No such policy would be advanced by a grant of emergency relief requested in this case. 

Rather, the land would be accepted into trust on behalf of the Gun Lake Band by the Department

of the Interior for the purpose of providing a land base to a once-terminated Tribe and enabling it

to commence an economic enterprise that will generate funds which will, in accord with the

express intent of Congress, provide a “means of promoting tribal economic development, self-

sufficiency, and strong tribal government[].”  25 U.S.C. § 2702(1).  An injunction will do more

than just prolong the Gun Lake Band’s impoverished existence while the case is resolved, Aff. of

David Sprague ¶¶ 28-29, an injunction will undermine Interior’s efforts to assist the Tribe in

securing an independent source of income to support its self-governance.

There is also a public interest in “both expediting administrative or judicial action and

preserving orderly procedures.”  Cuomo v. U.S. Nuclear Regulatory Comm’n, 772 F.2d 972, 978

(D.C. Cir. 1985).  Because Plaintiff’s requested injunctive relief can, without regard to the merits

of Plaintiff’s case, undermine the feasibility of gaming on the parcel to be accepted into trust,

such relief does not further the public interest, and, in fact threatens to negate the orderly

procedures followed by Interior in furthering the federal policy of Indian economic independence

and self-governance.  Further, the United States has done all that it can to allow judicial review
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of the merits of this case.  Because it “is within petitioner’s power to accelerate court

consideration of its petition for review,” Plaintiffs cannot complain there is not adequate time for

judicial review of their claims.  Va. Petroleum Jobbers Ass’n v. Fed. Power Comm’n, 259 F.2d

921, 925 (D.C. Cir. 1958) (holding public interest not served by grant of injunctive relief where

such relief would not “expedite resolution of the issues on which this appeal turns” because “[i]t

is within petitioner’s power to accelerate court consideration of its petitions for review”).  The

balance of harms and the public interest strongly favor denial of the requested relief.

CONCLUSION

For the foregoing reasons, and particularly due to Plaintiff’s failure to meet its burden to

show likelihood of success on the merits, the Court should deny Plaintiff’s request for the

extraordinary relief of an injunction.

Dated: January 9, 2009 Respectfully submitted,

RONALD J. TENPAS
Assistant Attorney General
United States Department of Justice
Environment and Natural Resources Division

            /s/
GINA L. ALLERY
D.C. Bar No. 485903
Trial Attorney
United States Department of Justice
Environment and Natural Resources Division
Indian Resources Section
P.O. Box 44378
L’Enfant Plaza Station
Washington, D.C.  20026-4378
(202) 305-0261
gina.allery@usdoj.gov
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Patricia Miller
Trial Attorney
United States Department of Justice
Environment and Natural Resources

Division
Indian Resources Section
P.O. Box 44378
L’Enfant Plaza Station
Washington, D.C.  20026-4378
(202) 305-1117
patti.miller@usdoj.gov

OF COUNSEL:

MARIA WISEMAN
United States Department of the Interior
Office of the Solicitor
1849 C Street NW
Washington, D.C. 20240 
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