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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF OKLAHOMA  

OSAGE NATION,    )       
)   

Plaintiff,   )       
) 

vs.      ) Case No. 01-CV-0516-JHP-FHM       
) 

THOMAS E. KEMP, JR., Chairman of ) 
the Oklahoma Tax Commission; JERRY ) 
JOHNSON, Vice-Chairman of the  ) 
Oklahoma Tax Commission; and CONS- ) 
STANCE IRBY, Secretary-Member of the  ) 
Oklahoma Tax Commission,   )       

)   
Defendants.   )  

REPLY IN SUPPORT OF MOTION TO DISMISS 

 

OF DEFENDANTS KEMP, JOHNSON, AND IRBY 

  

Defendants Thomas E. Kemp, Jr., Chairman of the Oklahoma Tax Commission, Jerry 

Johnson, Vice-Chairman of the Oklahoma Tax Commission, and Constance Irby, Secretary-

Member of the Oklahoma Tax Commission (“Commissioners”), hereby submit their Reply to 

Plaintiff’s Response Brief in Opposition to the Defendants’ Motion to Dismiss. 1 

I. INTRODUCTION.  

The Nation’s Response Brief (“Response”) sidesteps the issues of statutory intent the 

Commissioners raise and fails to engage in the requisite careful scrutiny of the Oklahoma- and 

Osage-specific statutes that control this dispute.  Okla. Tax Comm’n v. Sac & Fox Nation, 508 

U.S. 114, 126 (1993) (“our cases require the court to analyze the relevant treaties and federal 

statutes against the backdrop of tribal sovereignty”).  A detailed analysis of the Oklahoma 

Enabling Act, 34 Stat. 267 (June 16, 1906) (“Enabling Act”), and Osage Allotment Act, 34 Stat. 

539 (June 28, 1906) (“Allotment Act”), compels the conclusion that those Acts (1) terminated 

                                                

 

1 The Response suggests the attachments to the Commissioners’ Motion to Dismiss transmute the motion to one for 
summary judgment.  However, the Commissioners merely attached authority not readily available. See LCvR7.2(d). 
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the Osage Reservation and (2) even if the Reservation was not terminated, intended to subject 

members not living and working on trust or restricted lands to Oklahoma tax.   

II. THE ENABLING ACT AND THE ALLOTMENT ACT TERMINATED 
OKLAHOMA RESERVATIONS, INCLUDING OSAGE.  

The Nation’s claim that its reservation continues to exist rests on inapposite cases 

concerning trust or restricted lands, geographic references, or unreasoned, unsupported 

statements regarding the “Osage Indian Reservation.”  The Response does not rebut the 

Commissioners’ detailed showing that the Enabling Act subjected Osage lands and members to 

Oklahoma law, court jurisdiction, and taxation, and, with the Osage Allotment Act, transmuted 

the former Osage Reservation into an Oklahoma county, terminating its reservation status.2      

A. The Relevant Acts Terminated The Osage Reservation.   

The Nation suggests the Commissioners contend there is no “Indian country” in Osage 

County.  To the contrary, scattered tracts of trust or restricted lands may retain “Indian country” 

status. But the Enabling Act and Allotment Act have divested fee lands within the former Osage 

reservation boundaries of “Indian country” status because Congress intended by those Acts to 

terminate the Osage reservation.  The cases the Nation cites pertain only to trust or restricted 

lands3 and simply do not address the disestablishment issues presented here.   

                                                

 

2 The Nation’s answer to the showing that it lacks standing to seek a declaration that Osage County remains a 
reservation is to deny that it seeks that remedy, but in the same sentence, however, it requests a declaratory 
judgment regarding the legal relations “as to the status of the Nation’s reservation boundaries.”  See Response at 7.   
The Nation does not show how the Commissioners can redress an injury pertaining to the Nation’s claimed 
reservation boundaries.  The Nation has not and cannot demonstrate standing over such a claim under the three-part 
Article III standing test.  As a result, this Court lacks jurisdiction over any claim regarding the status of reservation 
boundaries.  See Motion at 6-7..   
3 U.S. Express Co. v. Friedman, 191 F. 673, 679-681 (8th Cir. 1911) (cited, Response at 13), concerned a statute 
expressly extending federal control over “ardent liquors” in the former Indian Territory and discussed “Indian 
country” only with respect to lands that continued to have trust or restricted status after statehood.  It made no 
reference to the continued reservation status of any reservation.  Equally inapposite to reservation disestablishment 
is Indian Country, U.S.A., Inc. v. Oklahoma, 829 F.2d 967, 973-976 (10th Cir. 1987) (cited, Response at 13 n. 5), 
which only held that Creek tribal treaty lands, held under federal restraints on alienation, are “Indian country” for 
purposes of a sales tax on gaming revenues, a conclusion not in issue here.  
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1. The Enabling Act Draws Distinctions that Show Congress’s 
Intent to Terminate Reservation Status and Allow State Taxes.  

The Oklahoma Enabling Act, on its face, materially differs from other states’ enabling 

acts.  The first Enabling Act for Arizona and New Mexico was part and parcel of the Oklahoma 

act, see 34 Stat. 267, §§ 1-41 (June 16, 1906) (Enabling Act for Oklahoma, Arizona and New 

Mexico).  A comparison of the Oklahoma-related provisions of the Act with those pertaining to 

Arizona and New Mexico reveals Congress intended Oklahoma tribes not to enjoy immunities 

from taxation that other non-Oklahoma tribes may have and reinforces the intent to terminate the 

Osage reservation.  Section 3 of the Enabling Act pertaining to Oklahoma omits language that 

prohibited other new states—including Arizona and New Mexico in Section 24 of the very same 

Act—from discriminating against any person on the basis of race or color, “except as to Indians 

not taxed.”  (Emphasis added).4 The omission of that language from the comparable Oklahoma 

provision reflects Congress’s intent that Oklahoma Indians would be subject to State taxation.5 

Also, unlike the enabling acts of other states—in particular the provisions in the same 

statute for Arizona and New Mexico—Oklahoma’s Enabling Act granted tribal members the 

right to vote for or against statehood, and thus to acquiesce, or not, to the rights and 

responsibilities of state citizens, including taxation.6   By contrast, the provisions governing 

Arizona and New Mexico allowed only citizens the right to vote, a status most Indians of other 

                                                

 

4 Other enabling acts also excepted “Indians not taxed.” See, e.g., 25 Stat. 676, § 4 (Feb. 22, 1889) (North Dakota, 
South Dakota, Montana, and Washington), 18 Stat. 484, § 4 (Mar. 3, 1875) (Colorado), 28 Stat. 107, § 3 (July 16, 
1894) (Utah).  
5 See King v. St. Vincent’s Hosp., 502 U.S. 215, 221 (1991) (stating “the cardinal rule that a statute is to be read as a 
whole, since the meaning of statutory language, plain or not, depends on context” (internal citation omitted)). 
6 See 34 Stat. 267, § 2 (“That all male persons over the age of twenty-one years, who are citizens of the United 
States, or who are members of any Indian nation or tribe in said Indian Territory and Oklahoma … are hereby 
authorized to vote for and choose delegates to form a constitutional convention for said proposed State”). 
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states did not acquire until 1924.7  The Enabling Act further integrated Oklahoma tribal members 

into the state governmental system, assuring them representation in that system by, for instance, 

designating the Osage Reservation area a state county and providing that electors come 

specifically from the soon-to-be allotted Osage Reservation.8   

2. The Allotment Act And Later Statutes Contemplate State 
Taxation.   

The Response only references the Osage Allotment Act provisions retaining the mineral 

estate in trust for the benefit of the Nation.9  See Response at 4.  The Response does not address 

the Act’s taxation provisions.  Under the Allotment Act, subsequent amendments to the 

Allotment Act, and the Oklahoma Indian Welfare Act, Osage members lack protections from 

taxation that members of other tribes typically enjoy.  Subsequent amendments clarified that 

even those of half or more Osage blood were subject to state taxation.  See 41 Stat. 1249, § 4 

(funds to be paid to individual members “after paying all the taxes of such members”); 43 Stat. 

1008, § 1 (Feb. 27, 1925) (requiring the investment of a share of the income of those Osages 

under federal supervision “after paying the taxes of such members”); 43 Stat. 1008, § 3 

(providing the property of Osages under federal supervision “shall not be subject to the lien of 

any debt, claim, or judgment except taxes”).  Only the 160-acre homesteads held by allottees 

were to be exempt from tax.10   And although the later Oklahoma Indian Welfare Act, 49 Stat. 

1967, extended certain privileges and tax exemptions to other Oklahoma tribal members, it 

                                                

 

7 See § 24 (“That at the general election … all the electors of said Territories, respectively, qualified to vote at such 
election [this excludes most reservation Indians, see, e.g., 43 Stat. 253 (June 2, 1924) (granting citizenship to 
Indians)], are hereby authorized to vote for and choose delegates to form a convention for said Territories.”).  
8 See Enabling Act, 34 Stat. 267, § 2. 
9 The Nation, however, did not respond to the Commissioners’ showing that a subsurface mineral interest cannot 
oust the state of its taxing jurisdiction.  See Motion at 12 n.8. 
10 See 41 Stat. 1249, § 3 (“The homestead allotments of the members of the Osage Tribe shall not be subject to 
taxation if held by the original allottee.”); 45 Stat. 1478 (Mar. 2, 1929) (“the tax-exempt land of any such Indian 
allottee . . . shall not at any time exceed one hundred and sixty acres.”).  See Motion at 10. 
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specifically excluded the Osage.  49 Stat. 1967, § 8 (June 26, 1936) (“This Act shall not relate to 

or affect Osage County, Oklahoma.”) (emphasis added).    

True, in 2004, Congress permitted the Osage to redefine their tribal constitution, council, 

and membership.  See 118 Stat. 2609 (Dec. 3, 2004).  In response, the Osage greatly expanded 

their membership from the restricted class of headright owners and heirs provided for under the 

1906 Act to all lineal descendants of those listed on the 1906 rolls.  See Osage Const., art. III, §§ 

1, 2 (Ex. 1 to Compl.).  However, nothing in the 2004 Act indicates Congressional intent to 

create a previously unrecognized tax exemption contrary to the dispositive 1906 legislation.  See 

Chickasaw Nation v. United States, 534 U.S. 84, 95 (2001) (“the canon that assumes Congress 

intends its statutes to benefit the tribes is offset by the canon that warns us against interpreting 

federal statutes as providing tax exemptions unless those exemptions are clearly expressed.”).  

The tax exemption the Nation now seeks is contrary to express federal law. 

B. Geographical References and Immaterial Authority Do Not Support 
Continued Reservation Status.  

Rather than show Congressional intent to continue to subject the Osage Reservation to 

tribal governmental control, the Response relies on Enabling Act references to the “Osage Indian 

Reservation” that were merely used to conveniently describe a known geographic area.  But the 

Act clearly intended to make Osage Reservation lands a separate Oklahoma County, replacing 

the formerly Indian character of government over the area with one emanating from State law, 

with a county seat, voting districts, and judges designated under non-tribal law.  See Enabling 

Act, §§ 2, 21 (quoted, Response at 13-14); Dolezal v. Bostick, 139 P. 964 (Okla. 1914) (“A 

county is a territorial subdivision of the state created for public and political purposes connected 

with administration of the state government.”).   The Response quotes Section 3 of the Enabling 

Act, which repeatedly refers to the Osage Reservation in the past tense, drawing a parallel 
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between the “areas now known as the Indian Territory and the Osage Indian Reservation and 

within any other parts of said State which existed as Indian reservations . . . .”  (Quoted, 

Response at 14) (emphasis added).11  This is the only sentence of the Act indicating whether the 

statute’s references to the Osage Reservation speak to the past or future, clearly indicating the 

former.  The Osage Reservation, like the Indian Territory, only “existed” prior to Statehood. 

C.  “Magic Words” Are Not Required To Terminate A Reservation.     

The Nation contends that because the Osage Allotment Act neither “restores” the lands of 

the Nation to the “public domain,” nor “cedes those lands for a sum certain,” see Response at 18, 

the reservation was not disestablished.  However, the Court has never held that those terms must 

be employed to indicate diminishment of a reservation, nor to indicate what tax exemptions may 

or may not exist.  Rather, “no magic words are required as prerequisites for finding reservation 

boundaries have been altered.”  Shawnee Tribe v. United States, 423 F.3d 1204, 1222 (10th Cir. 

2005); see also Hagen v. Utah, 510 U.S. 399, 411 (1994) (“we have never required any 

particular form of words before finding diminishment.”).  Indeed, the use of language restoring 

lands to the public domain or effecting an exchange for a sum certain would be inapposite here, 

where all lands were to be allotted, subject to the allottee’s future ability to acquire and transfer 

unrestricted fee title.   

Instead, to understand Congress’s intent with respect to diminishment of the Osage 

Reservation and exemptions from State taxation, this Court must consider the relevant acts, the 

Enabling Act and the Allotment Act, in their entirety, and the importance of the interplay 

between the two.  See Shawnee Tribe, 423 F.3d at 1225 (“[W]e must look to the Treaty as a 

                                                

 

11 Similarly, the Response argues language in the Oklahoma Constitution recognizing the reconstitution of the Osage 
reservation into a state county serves as evidence of the Reservation’s continued existence.  Response at 14.  It does 
not.  References to the “present” boundaries serve only to recognize the ongoing allotment process.  And in any 
event, only federal, not State, enactments serve to establish or terminate reservation status.   See Motion at 6-7. 
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whole …”); South Dakota v. Yankton Sioux, 522 U.S. 329, 351 (1998) (“Even in the absence of a 

clear expression of congressional purpose in the text of a surplus land Act, unequivocal evidence 

derived from the surrounding circumstances may support the conclusion that a reservation has 

been diminished.”); see also Solem v. Bartlett, 465 U.S. 463, 468 (1984) (“The notion that 

reservation status of Indian lands might not be coextensive with tribal ownership was unfamiliar 

at the turn of the century.”).  By reconstituting the former Osage Reservation as a State county, 

providing for application of State law throughout that county, and subjecting allotted lands to 

State taxation upon expiration of a prescribed period or issuance of a certificate of competency, 

Congress clearly intended to terminate the Osage Reservation. 

D. The Nation’s Exhibits Do Not Address the Issues Presented Here.  

The Nation attaches to its Response several exhibits containing conclusory statements 

regarding the Nation’s alleged reservation status.  None of the Nation’s exhibits is binding or 

persuasive authority, and the exhibits shed no light on the elements dispositive in a 

disestablishment analysis: (i) Congressional intent, (ii) “events surrounding the passage” of the 

applicable laws, or (iii) “who moved into the area after allotment.”  See Solem v. Bartlett, 465 

U.S. 463, 470-471 (1984).  All of the exhibits were generated more than 75 years after the 

enactment of the relevant legislation.12   Similarly, the isolated and unexplained statement in 

dictum in Quarles v. United States, U.S. D. Ct. N. D. Okla. No. 00-CV-0913-CVE-PJC [Docket 

No. 165], (quoted, Response at 21), has no apparent relationship to the holdings of the case, is 

not based on any articulated analysis, and has no persuasive force here.   The Nation does not 

                                                

 

12 The Court’s decisions discount the probity of events distant in time: see Solem, 465 U.S. at 471 (events 
subsequent to the dispositive enactments may be material “to a lesser extent” than contemporaneous actions);  
Hagen, 510 U.S. at 420 (“views of a subsequent Congress form a hazardous basis for inferring the intent of an 
earlier one.”)  (citation omitted). 
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state a triable legal claim merely because it shows other officials, courts, maps, or road signs 

made arguably supportive statements nearly a century after the critical enactments. 

III. FEDERAL LAW DOES NOT FORECLOSE STATE INCOME TAXATION 
OF ALL TRIBAL MEMBERS LIVING AND WORKING ANYWHERE IN 
OSAGE COUNTY.   

The Nation contends if the Osage Reservation remains intact, broad principles of federal 

law foreclose all income taxation of tribal members living and working within reservation 

boundaries because such lands are “Indian country.”  But general rules do not prevail over 

Congress’s clear intent that, except where employment and residence occur on trust or restricted 

lands, the Osage be subject to taxation.13 Chickasaw Nation v. United States, 534 U.S. 84, 94 

(2001) (“to accept as conclusive the canons on which the Tribes rely would produce an 

interpretation that we conclude would conflict with the intent embodied in the statute Congress 

wrote.”).    

The Nation makes broad assertions that whenever lands are described as “Indian country” 

under 18 U.S.C. §1151, all state income taxation of tribal members is preempted.  It argues that 

if the Court determines Osage County remains a reservation, all members within the reservation 

boundaries are automatically immune from State tax.  But the Nation’s cites pertain either to 

criminal jurisdiction,14 to express statutory delegations of civil jurisdiction,15 or to trust or 

                                                

 

13 The Nation’s contention that the Commissioners’ regulation, OAC 710:50-15-2, conflicts with this position is 
incorrect.  The regulation does not reference the Federal Criminal Code definition of “Indian country.”  Instead, the 
regulation defines “Indian country,” in pertinent part, as “formal and informal reservations, dependent Indian 
communities, and Indian allotments, the Indian titles to which have not been extinguished . . . .”  Because the phrase, 
“the Indian titles to which have not been extinguished” modifies each of the preceding land categories, the 
regulation recognizes that retention of Indian title is essential to an exemption from income tax. 
14 Solem, 465 U.S. at 465 n.2 (cited, Response at 3) (criminal prosecution); United States v. John, 437 U.S. 634 
(1978) (cited, Response at 3) (criminal prosecution); DeCouteau v. Dist. County Ct., 420 U.S. 425, 428 n.2 (1975) 
(cited, Response at 3) (reservation diminished, so criminal acts did not occur in “Indian country”). 
15 California v. Cabazon Band of Mission Indians, 480 U.S. 202, 207 (1987) (cited, Response at 3) (Public Law 280 
expressly incorporated statutory “Indian country” definition to define criminal jurisdiction);  Kennerly v. Dist. Ct., 
400 U.S. 423 (1971) (cited, Response at 3) (Act of August 15, 1953, § 7, expressly incorporated “Indian country” 
definition); U.S. Express Co. v. Friedman, 191 F. 673, 679-681 (8th Cir. 1911), (cited, Response at 13) (discussing 
“Indian country” only with respect to lands that continued to have trust or restricted status, for purposes of extending 
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restricted lands.16  The Nation cites no case for the proposition that any tribal member who lives 

and works on fee lands within reservation boundaries is absolutely exempt from state taxation, 

simply because those lands are “Indian country” under 18 U.S.C. § 1151.  As to Oklahoma and 

Osage County, the Enabling Act and Allotment Act reflect an intent that tribal members be 

subject to state tax.  An appropriate preemption analysis must take that legislative intent and 

other factors into account to determine whether, even if the Osage Reservation remains intact, 

Oklahoma may still impose its income tax on members working and living on fee lands.  

Oklahoma Tax Commission v. Sac and Fox Nation, 508 U.S. 114, 123 (1993) (cited, 

Response at 23), recognized a presumption against state income taxation within “Indian country” 

as to lands set aside for tribal Indians under federal protection.  Sac and Fox did not proclaim a 

blanket rule, but referred only to a McClanahan “presumption against state taxing authority.”17  

Even if the presumption applies, the Court made clear that “our cases require the court to 

analyze the relevant treaties and federal statutes against the backdrop of Indian sovereignty.  

Unless Congress expressly authorized tax jurisdiction in ‘Indian country,’ the McClanahan 

presumption counsels against finding such jurisdiction.”  Id. at 126.  Consequently, given its 

                                                                                                                                                            

 

federal control over liquor in former Indian Territory).  The Act of Mar. 2, 1917 (cited, Response at 19 n.8), 
providing that “all of Osage County, Oklahoma, shall hereafter be deemed to be Indian count[r]y within the 
meaning of the Acts of Congress making it unlawful to introduce intoxicating liquors into the Indian country,” 
emphasis added, necessarily suggests Osage County is not Indian country for other purposes. 
16 Indian Country, U.S.A., Inc. v. Oklahoma, 829 F.2d 967, 973-976 (10th Cir. 1987) (cited, Response at 13 n.5), 
(Creek tribal treaty lands, held under federal restraints on alienation, are “Indian country.”).  In fact, Indian Country, 
USA expressly distinguished the disestablishment issue presented here: “The disestablishment question is primarily 
important for determining the status of non-Indian lands . . . ,” like the lands on which Osage taxpayers potentially 
benefited by the requested relief in this case may work and live.  Id. at 975 (emphasis in original).  The Tenth Circuit 
was careful to “emphasize that we express no opinion regarding jurisdiction on allotted Creek lands or on other 
lands” within the original Creek reservation.  Id. at 980 n.5. 
17 Quite significantly, the holding in McClanahan v. Arizona Tax Commission, 411 U.S. 164 (1973), that a Navajo 
tribal member who resided within the solidly trust lands of the Navajo reservation and derived income from 
reservation sources, relied in part upon the provision of the Arizona Enabling Act that stated “nothing herein, or in 
the ordinance herein provided for, shall preclude the said State from taxing as other lands and other property are 
taxed any lands and other property outside of an Indian reservation owned or held by any Indian.”  Id. at 176 
(quoting 36 Stat. 569) (emphasis added by the Court).  The Court found this language provided an unambiguous 
exemption for Arizona tribal members residing on the reservation.  Id.  Oklahoma’s Enabling Act, in stark contrast, 
provides no such exemption.  See Point II.A., supra. 
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broadest reading, Sac and Fox would still require a detailed statutory analysis to determine the 

preemption question and then leaves open under what circumstances the “presumption” may be 

rebutted under a preemption analysis.   

The rebuttable presumption of Sac and Fox is consistent with Oklahoma Tax Comm’n v. 

Chickasaw Nation, 515 U.S. 450 (1995) (cited, Response at 23).  The “approach” Chickasaw 

Nation prescribes similarly contemplates analysis of any applicable “cession of jurisdiction or 

other federal statute permitting [taxation].”  Id. at 458.  Sac and Fox and Chickasaw Nation both 

recognize that “Indian country” status is not dispositive, but that, at least, federal statutes may be 

taken into account, even if the lands are “Indian country.”18 

CONCLUSION 

The Enabling Act, the Allotment Act, and subsequent statutes reflect consistent 

Congressional intent to terminate the Osage Reservation and subject Osage members not living 

and working on trust or restricted lands to Oklahoma state tax. 

Respectfully Submitted:  

OKLAHOMA TAX COMMISSION 

Douglas B. Allen, General Counsel  
Guy L. Hurst, Assistant General Counsel  

Oklahoma Tax Commission  
120 N. Robinson  
Suite 2000W  
Oklahoma City, Oklahoma   73102  
Phone:  (405) 319-8550  
Fax:  (405) 601-7144    

MODRALL, SPERLING, ROEHL, 
HARRIS & SISK, P.A. 
            ELECTRONICALLY FILED 7/15/08 
By:   /s/ William C. Scott   

 

Lynn H. Slade 
William C. Scott 
Attorneys for Defendants 
Post Office Box 2168 
Bank of America Centre 
500 Fourth Street NW, Suite 1000 
Albuquerque, New Mexico  87103-2168 
Telephone: 505.848.1800   

                                                

 

18 The Response similarly does not respond to the Commissioners’ citation of the Court’s holding in Atkinson 
Trading Co. v. Shirley, 532 U.S. 645, 653 n.5 (2001), that “Indian country” status is not controlling as to jurisdiction 
over civil matters if there is no “claim of statutorily conferred power.”  Of course, Congress has never delegated  
blanket civil jurisdiction within “Indian country” to tribes. 
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CERTIFICATE OF SERVICE   

I hereby certify that on this 15th day of July, 2008, a true and complete copy of the within 
and foregoing REPLY IN SUPPORT OF MOTION TO DISMISS OF DEFENDANTS 
KEMP, JOHNSON, AND IRBY was electronically transmitted the foregoing document to the 
Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic Filing to 
the following ECF registrants:  

Gary S. Pitchlynn, OBA #7180 
O. Joseph Williams, OBA #19256 
Pitchlynn & Williams, PLLC 
124 East Main Street 
P.O. Box 427 
Norman, Oklahoma 73070 
Attorneys for Plaintiff 
E-mail:  gspitchlynn@pitchlynnnnlaw.com

  

  jwilliams@pitchlynnlaw.colm

  

MODRALL, SPERLING, ROEHL, HARRIS & SISK, P.A.  

By:   /s/ William C. Scott   

 

William C. Scott  
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