
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

                                                                        
)

STOCKBRIDGE MUNSEE )
COMMUNITY, )

)
Plaintiff, )

)
v. ) No. 1:08-cv-01031

)
UNITED STATES OF AMERICA, et al., )

)
     )

Defendants. )
                                                                        )

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO TRANSFER VENUE AND
TO SUSPEND OBLIGATION TO ANSWER IN THE DISTRICT OF COLUMBIA

Plaintiff, the Stockbridge Munsee Community, Band of Mohican Indians (“Stockbridge-

Munsee”), challenges the Department of Interior’s (“Interior” or “Defendants”) decision to take

certain lands located in New York into trust for the benefit of another tribe, the Oneida Indian

Nation of New York.  Pl.’s Am. Compl. ¶ 1.  Plaintiff’s Amended Complaint alleges that some

of the land Interior intends to take into trust for the Oneida is actually within the exterior

boundaries of a historical Stockbridge-Munsee reservation, and thus, Interior cannot take the land

into trust for the Oneida.  See generally Id.  Plaintiff seeks, through declaratory and injunctive

relief, to have Interior’s decision set aside under the Administrative Procedure Act.  Id. ¶ 69-87

and First Claim for Relief.  As demonstrated below, there is no particular connection between

this case, or the requested relief, and the District of Columbia.  On the contrary, this case has

strong connections to New York where the subject property is located, and where six other

challenges to the same administrative action are pending.  For these reasons and pursuant to 28
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Pursuant to Local Rule 7, Defendants’ counsel contacted Plaintiff’s counsel, Donald Miller, to/1

discuss this motion.  Plaintiff’s counsel stated that Plaintiff objects to this motion.

-2-

U.S.C. § 1404(a), Defendants respectfully move to transfer venue of this case to the United

States District Court for the Northern District of New York. /1

STATUTORY AND REGULATORY BACKGROUND

A. Interior’s Land-Into-Trust Regulations, Codified at 25 C.F.R. Part 151

25 C.F.R. § 151 sets forth the authorities, policy and procedure by which the United

States can acquire and take into trust status for the benefit of individual Indians and tribes.  The

regulations distinguish between on-reservation acquisitions and off-reservation acquisitions. 

Compare 25 C.F.R. 151.10 with 25 C.F.R. 151. 11.  Importantly, both types of acquisitions

require Interior to notify the state and local governments having jurisdiction over the land to be

acquired, and to consider the potential impacts of the acquisition on regulatory jurisdiction and

real estate taxes.  Id.   Land that is taken into trust by the United States is protected against

voluntary or involuntary alienation without federal approval and exempted from state and local

taxation.  Placement of land in trust also preempts state and local regulation of the use of the

land.  See Act of May 25, 1926, ch. 379, 44 Stat. 629 (formerly codified at 43 U.S.C. §§ 733-736

(1975)); 25 U.S.C. § 465; 43 C.F.R. § 2564.4; 25 C.F.R. §§ 1.4, 152.22. 

B. Oneida Indian Nation of New York Fee-to-Trust Request

In the 1970's, the Oneida filed a lawsuit claiming that certain lands in New York were

improperly taken from the Oneida by the State of New York.  Ex. F at 11.  Since 1986, the

Stockbridge-Munsee have also had a pending land claim action in the Northern District of New

York, naming the State of New York, Madison and Oneida Counties, several towns and the State
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Highway Department as defendants.  Pl.’s Am. Compl. ¶ 44; Stockbridge-Munsee Community v.

State of New York, et al. Civ. No. 86-cv-1140 (N. D. NY).  The Oneida intervened in the

Stockbridge-Munsee land claim, claiming an interest in the lands asserted by the Stockbridge-

Munsee.  Pl.’s Am. Compl. ¶ 45.  In 2004, the Stockbridge-Munsee filed an amended complaint

in its New York land claim asserting that the land it challenges here in this action has never been

part of any Oneida reservation.  Pl.’s Am. Compl. ¶ 59.

In March 2005, the Supreme Court ruled in City of Sherrill v. Oneida Indian Nation of

New York, 544 U.S. 197 (2005), that the Oneida Nation could not unilaterally assert tribal tax

immunity over land it recently reacquired in the City of Oneida, New York.  Instead the Court

stated that “section 465 [the Indian Reorganization Act and implementing regulations found at 25

C.F.R. § 151] provides the proper avenue for the Oneida Indian Nation to reestablish sovereign

authority over territory last held by the Oneidas 200 years ago.”  City of Sherrill v. Onedia Indian

Nation of New York, 544 U.S. 197, 220-221; see also Pl.’s Am. Compl. ¶ 61 (characterizing the

Supreme Court’s decision as directing the Oneida to “use the mechanism provided by Congress

for the acquisition of lands for tribal governments that takes into account the interest of others

with stakes in the area’s governance and well being”).  On April 4, 2005, the Oneida Nation of

New York requested Interior to acquire title to approximately 17,370 acres of real property in

trust status for the Oneida.  Id. ¶ 62.  The property is located in Madison and Oneida Counties in

New York.  Ex. F at 6.  

The Oneida request categorized the land into three groups:  Group one comprises

approximately 3,428 acres in Oneida County, which includes the Oneida’s Turning Stone Resort

and Casino along with five neighboring golf courses, and one SavOn gas station and convenience
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store.  Ex. F at 6.  Group two comprises 6,475 acres in Madison and Oneida Counties and

contains the Oneida’s government, health, education, and cultural facilities and activities;

member housing; hunting lands and numerous tribal business enterprises.  Id.  Group three

comprises approximately 7,467 acres in Madison and Oneida Counties and are generally

undeveloped agricultural lands.  Id.  

Following extensive National Environmental Policy Act processes, along with

consultations with the State of New York and the local governments, and after review of

comments received by the Stockbridge-Munsee, on May 20,2008, Interior decided to take

approximately 13,000 acres into trust for the Oneida (including the lands claimed by the Plaintiff

here).  See generally Ex. F.  

C. Similar Challenges to Interior’s Land-Into-Trust Decision Already Pending
in the Northern District of New York

Along with this Administrative Procedures Act challenge to Interior’s May 20, 2008 land

into-trust decision, six other cases have been filed in the Northern District of New York.  See

Upstate Citizens for Equality, Inc. v. United States, 5:08-cv-00633; City of Oneida v.

Kempthorne, 5:08-cv-00648; Niagara Mohawk Power Corporation v. Kempthorne, 5:08-cv-

00649; New York v. Kempthorne, 6:08-cv-00644; Town of Verona v. Kempthorne, 6:08-00647;

Central New York Fair Business Association v. Kempthorne, 6:08-cv-00660; see also Ex. G.  All

six cases claim Interior’s decision was arbitrary and capricious under the Administrative

Procedures Act.  Id.
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D. Change of Venue, 28 U.S.C. § 1404(a)

28 U.S.C. § 1404(a) affords the Court wide discretion to determine the appropriate venue

of a case based on plaintiff’s claims and the issues to be litigated.  The Statute states as follows:

(a) For the convenience of the parties and witnesses, in the interest
of justice, a district court may transfer any civil action to any other
district or division where it might have been heard.

The purpose of § 1404(a) is “to prevent the waste ‘of time, energy and money' and 'to protect

litigants, witnesses and the public against unnecessary inconvenience and expense ... .’”  Van

Dusen v. Barrack, 376 U.S. 612, 616 (1964) (citing Continental Grain v. Barge, FBL-585, 364

U.S. 19, 26 & 27 (1960)).  Defendants carry the burden of demonstrating that transfer of this

action serves those purposes and furthers the interest of justice.  Citizen Advocates for

Responsible Expansion v. Dole, 561 F. Supp. 1238, 1239 (D. D.C. 1983) (citing Oudes v. Block,

516 F. Supp. 13, 15 (D. D.C. 1981).  However, that burden is substantially diminished, where, as

here, Defendants seek to transfer the action to the forum where Plaintiffs reside.  Id.; see also

Martin-Trigona v. Meister, 668 F. Supp. 1, 3 (D. D.C. 1987) (Plaintiff's choice of forum is a

much less significant factor where the plaintiff is a foreigner to that forum).

ARGUMENT

I. TRANSFER OF THIS CASE TO THE NORTHERN DISTRICT OF NEW YORK
IS APPROPRIATE UNDER THE CHANGE OF VENUE STANDARD OF 28
U.S.C. § 1404

28 U.S.C. § 1404(a) is intended to facilitate transfer of actions to a more appropriate

federal forum.  See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 254 (1981); Van Dusen v.

Barrack, 376 U.S. 612, 616 (1964).  In general, a district court acting pursuant to 28 U.S.C. §
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1404(a) may transfer an action to another federal forum if two requirements are met.  First, as a

threshold matter, the proposed transferee district must be one in which the action might have

been brought originally.  See DeLoach v. Phillip Morris Cos., 132 F. Supp. 2d 22, 24 (D.D.C.

2000).  Second, the Court must then decide, in the exercise of its discretion, whether the transfer

is warranted.  In making the determination whether transfer is warranted, the statute requires the

Court to examine three factors: (1) the convenience of the parties; (2) the convenience of the

witnesses; and (3) the interest of justice.  The Court has broad discretion to order transfer under

this standard.  In re Scott, 709 F.2d 717, 720 (D.C. Cir. 1983);  see also Norwood v. Kirkpatrick,

349 U.S. 29 (1955).  As discussed below, transfer to the Northern District of New York is

appropriate here.

A. The Transferee Forum In New York Is One Where the Case Could Have
Been Brought

A “threshold consideration” in determining the appropriateness of transfer under 

§ 1404(a) is whether the action “might have been brought” in the transferee district.  Nichols v.

U.S. Bureau of Prisons, 895 F. Supp. 6, 8 (D.D.C. 1995); see also Van Dusen, 376 U.S. at 616

(transfer power is expressly limited by the clause restricting transfer to those districts in which

the action “might have been brought”).  Venue is proper in the judicial district in which a

substantial part of the claim occurred, or where a substantial part of the property that is the

subject of the action is situated.  28 U.S.C. § 1391(e).  This element is satisfied in this case

because the land that is identified in Plaintiff’s Amended Complaint and all other lands that are

directly affected by Interior’s land-into-trust decision are situated in New York.  See generally

Pl.’s Am. Compl.  
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B. The Convenience to the Parties and Witnesses Will Be Served By
Transferring This Case.

1. Convenience to the parties.

The United States is fully prepared to litigate this matter in New York. 

For Plaintiff, who currently resides in Wisconsin, Pl.’s Am. Compl. ¶ 5, presumably litigation in

either forum is equally as convenient (though they do have a land claim case pending in the

Northern District of New York).  Conversely, as Defendants are also facing six challenges to

Interior’s land-into-trust decision in the Northern District of New York, Defendants will be

forced to defend the same decision in both forums.  And the other litigants (the State of New

York, counties, and citizen groups) are all located in New York. 

2. Convenience to the witnesses.

Convenience to witnesses is not an important factor in this case.  Plaintiffs

challenge agency action pursuant to the APA, under which judicial review is limited to the

administrative record compiled by the agency.  Florida Power v. Lorion, 470 U.S. 729 (1985). 

Thus no witnesses will be required.   

C. Transfer to New York Is In the Interest of Justice

The strongest reason to transfer this action to the District of Connecticut is that the

interests of justice will best be advanced by such a transfer.  The interests of justice are furthered

by preventing unnecessary expense to the public and duplicative use of judicial resources. 

Continental Grain Co. v. FBL-585, 364 U.S. 20, 26; see also Martin-Trigona v. Meister, 668 F.

Supp. 1, 3 (D.D.C. 1987) ("The interests of justice are better served when a case is transferred to

the district where related actions are pending.").  
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In addition, the interests of justice are promoted when a localized controversy is resolved

locally where concerned citizens may closely follow the proceedings.  Citizen Advocates for

Responsible Expansion (I-Care) v. Dole, 561 F. Supp. 1238, 1240 (D.D.C. 1983); Gulf Oil v.

Gilbert, 330 U.S. 501, 509 (1947).  This compelling interest can only be furthered by transfer of

this case to the Northern District of New York.   Armco Steel Co. v. CXS Corp., 790 F. Supp.

311, 324 (D.D.C. 1991).

1. This action involves claims that are local in nature to the State of New
York, where similar litigation is ongoing, and therefore, should be
transferred there. 

“[J]ustice requires that such localized controversies be decided at home.”  Citizen

Advocates, 561 F.Supp. at 1240; Armco Steel, 790 F. Supp. at 324 (the interest in having local

controversies decided locally is compelling); Harris v. Republic Airlines, 699 F. Supp. 961, 963

(D.D.C. 1988).  Placement of the land in trust status would result in the land being secured

against voluntary or involuntary alienation and exempted from state and local taxation and

preempt state and local regulation of the use of the land.  Thus, as the land-into-trust regulations

recognize, the consequences of placing the land in trust status directly affects local New York

interests.

Where a case predominantly implicates interests in another state and the current venue is

one with which the affected citizens have little to no connection, the Court has found the local

interest compelling and ordered transfer.  For example, in Shawnee Tribe v. United States, 298 F.

Supp. 2d 21 (D.D.C. 2002), the complaint raised the issue of whether portions of a military

reservation in Kansas could be considered reservation land, such that the land could be

transferred to Interior to be held in trust for the Tribe.  The Court decided that the lawsuit’s
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transfer from the District of Columbia to the United States District Court in Kansas was

appropriate, stating that “the most persuasive factor favoring transfer . . . is the local interest in

deciding a sizable local controversy at home.”  Id. at 26.  Central to the Court’s opinion was that

judicial allocation of the subject property would directly impact local Kansas interests.  Id.

Likewise, in Southern Utah Wilderness Alliance v. Norton, 315 F. Supp. 2d 82 (D.D.C.

2004), the plaintiff sought venue in the District of Columbia of a dispute involving twenty-one

parcels of land in Utah.  There, the Court concluded that National Environmental Policy Act

considerations were localized interests that “directly touch[ed] local citizens.”  Id. at 88.  The

Court granted the Government’s transfer motion, stating that “[i]t makes sense that these alleged

consequences would be most particularly felt in Utah, and thus that the courts of Utah would

have a clear interest in resolving the dispute.”  Id. (citing Trout Unlimited v. United States

Department of Agriculture, 944 F. Supp. 13, 20 (D.D.C. 1996)).  In this case, the geographic,

economic, and political ramifications and considerations resulting from review in the District of

Columbia will impact New York similar to the situations presented in Shawnee Tribe and

Southern Utah Wilderness Alliance. 

Indeed, as shown by the amount of other challenges to this particular land-into-trust

decision, there is a sizeable local interest regarding Plaintiff’s suit; six other plaintiffs (including

the State of New York, Madison and Oneida Counties and various citizen groups) have

challenged the same land-into-trust administrative action of the Department of the Interior in the

Northern District of New York.  See Ex. G. As the Supreme Court stated in Gulf Oil v. Gilbert:

In cases which touch the affairs of many persons, there is reason for holding trial
[or motions hearing] in their view and reach rather than in remote parts of the
country where they can learn of it by report only.  There is a local interest in
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having localized controversies decided at home.

330 U.S. 501, 509 (1947).  As this Court stated more recently:

[T]here is a significant benefit to allowing those whose lives will be most
immediately affected by the outcome of litigation, as well as the local media, to
physically attend the proceedings which will determine the outcome.  There is no
substitute for personally observing, watching and evaluating the judge who
presides, hearing the quality of the arguments, and getting a first-hand impression
of whether the proceeding is being handled with the appropriate fairness and
seriousness.

Ex. A, Santee Sioux Tribe of Nebraska v. National Indian Gaming Commission, Civ. No.

99-528, Slip op. at 8 (D.D.C. Apr. 19, 1999).  In short, “justice requires such localized

controversies be decided at home.”  Citizen Advocates for Responsible Expansion (I-Care), 561

F. Supp. at 1240.

2. This action should be transferred in order to avoid a duplicative waste
of judicial resources and the possibility of inconsistent results. 

Transfer to this action to New York avoids waste of judicial resources and the possibility

of inconsistent results.  This court has previously stated:

The Court finds, however, that the interest of justice overwhelmingly favors transfer of
this case to Connecticut.  The action here and that in Connecticut seek review of the same
administrative decision and present similar claims and demands for relief.  If this case
were transferred to Connecticut, the cases could be consolidated; thus saving expense to
the public and avoiding the duplicative use of judicial resources.  

See Ex. E, Towns of Ledyard, et al. v. Unites States, Civ. No. 95-0880, slip op. at 4 (emphasis

added); Ex. A, Santee Sioux Tribe of Nebraska, slip. op. at 9; Ex. B, Cheyenne-Arapho Tribe of

Oklahoma v. Reno, Civ. No. 98-cv-065 (D.D.C.), slip op. at 4 (transferring the action based in

part due to a consolidated action pending in another jurisdiction); Ex. C, Apache Tribe of the

Mescalero Reservation v. Reno, Civ. No. 96-115 (D.D.C.), slip op. at 6 (transferring action based
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D.D.C., Plaintiff also filed a preliminary injunction challenge to the land-into-trust decision in its
New York land claim case.  Stockbridge-Munsee Community v. State of New York, et al. Civ.
No. 86-cv-1140 (N. D. NY), Dkt. No. 264 (June 24, 2008).  Plaintiff has subsequently withdrawn
its preliminary injunction challenge.
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in part on action raising the same broad challenge already pending in the transferor jurisdiction).

The administrative record will be the same for this case and the other six challenges to this

decision, already pending in New York.  Thus, in regard to the convenience of the parties as well

as the interests of justice, transfer of this case to the Northern District of New York is more than

justifiable.

3. The Northern District of New York’s familiarity with the land claim disputes
of the Oneida and the Stockbridge-Munsee favors transferring to the
Northern District of New York.

The Court may also take note of the fact that the courts of the Northern District of New

York and the Second Circuit have considerable experience with land disputes in New York and

specifically with the land claim disputes of the Stockbridge-Munsee and the Oneida.  See, e.g.,

Shawnee Tribe, 298 F. Supp. 2d at 21 (expertise of the Tenth Circuit courts in Indian matters

favors transfer); Oneida Nation v. State of New York, City of Sherrill v. Oneida Indian Nation of

New York, 544 U.S. 197 (2005).  Of note, the Stockbridge-Munsee have raised the claim of

whether the land they challenge here as part of the land-into-trust decision is Stockbridge or

Oneida land in its land claim action pending in the Northern District of New York.  Stockbridge-

Munsee Community v. State of New York, et al. Civ. No. 86-cv-1140 (N. D. NY). /2

Moreover, having the decisionmaker located in Washington D.C. does not change the

analysis, nor the appropriateness of transferring venue.  As noted by the D.C. Circuit:  

Courts in this circuit must examine challenges to personal jurisdiction and venue
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carefully to guard against the danger that a plaintiff might manufacture venue in
the District of Columbia.  By naming high government officials as defendants, a
plaintiff could bring a suit here that properly should be pursued elsewhere.  

Cameron v. Thornburgh, 983 F. 2d 253, 256 (D.C. Cir. 1993); see also DeLoach v. Phillip Morris

Co., 132 F. Supp. 2d 22, 25 (D. D.C. 2000) (noting that venue is inappropriate in the District of

Columbia where "the only real connection [the] lawsuit has to the District of Columbia is that a

federal agency headquartered here (USDA) is charged with generally regulating and overseeing

the [administrative process].”); Ex. D, Lac Courte Oreilles Band of Lake Superior Chippewa

Indians of Wisconsin v. United States, Civ. No. 01-1042 (D.D.C.), slip op. at 6.  “Mere

involvement on the part of federal agencies, or some federal officials who are located in

Washington D.C., is not determinative.”  Shawnee Tribe v. United States, 298 F. Supp. 2d 21,

25-26 (D.D.C. 2002).  Importantly, Plaintiff’s Complaint does not allege any connection to the

lands or citizens of the District of Columbia.  Thus, compelling New York local interests

inherent in this lawsuit and the expertise of the Second Circuit courts concerning such issues

strongly favor transfer to New York.

II. PLAINTIFF’S CHOICE OF FORUM IS ENTITLED TO LITTLE, IF ANY,
DEFERENCE

While the movant bears the burden of demonstrating that transfer is warranted, when a

plaintiff chooses a forum that is not its home – as is the case here – the plaintiff’s choice of

forum is entitled to far less deference than the choice of a home forum.  See Piper Aircraft Co.,

454 U.S. at 255-56; Shawnee Tribe, 298 F. Supp. 2d at 24-25 (The deference that may ordinarily

be due a plaintiff’s choice of forum is substantially lessened where suit was brought in the

plaintiff’s non-home forum and transfer is sought to the forum where the plaintiff resides.).
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Considered in light of the foregoing factors, Plaintiff’s decision to file the action in the

District of Columbia is entitled to little, if any, deference.  Plaintiff is located in Wisconsin.  Pl.’s

Compl. ¶ 5.  Furthermore, as discussed above, the subject matter of this litigation is significantly

connected to New York.  The District of Columbia has no meaningful ties to, or interest in, the

factual and policy issues underlying this litigation.  Federal agencies, like Interior, make policy

decisions in the District of Columbia every workday.  Here, the policy at issue relates to the State

of New York, a tribe and local governments, located in New York .

In concert with Defendants’ motion to transfer venue of the case, Defendants also move

the Court to suspend its obligation to answer the Complaint until thirty days following judicial

resolution of the venue issue or at a time to be determined by the transferee court.

CONCLUSION

For these reasons, Defendants’ motion for transfer to the Northern District of New York,

and to suspending answering Plaintiffs’ Complaint in the District of Columbia should be granted.

Dated this 28  day of August 2008.th

Respectfully submitted,
RONALD J. TENPASS
Assistant Attorney General
Environment and Natural resources Division

  /s/ Maureen E. Rudolph                      
Maureen E. Rudolph, S.D. Bar No. 3136
Edward J. Passarelli, 
U.S. Department of Justice
Environment & Natural Resources Division 
General Litigation Section
P.O. Box 663
Washington D.C. 20044-0663
Phone:  (202) 305-0479
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Phone:  (202) 305-0468
Facsimile:  (202) 305-0506

OF COUNSEL:
Thomas A. Blaser
Attorney-Advisor
Division of Indian Affairs
Office of the Solicitor
U.S. Department of the Interior
1849 C Street, N.W.   MS 6513
Telephone:  (202) 208-5811
Facsimile:  (202) 219-1791
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