
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

__________________________________________ 
       ) 
DAVID PATCHAK,     ) 
       ) 
   Plaintiff,   )  
       ) Case No. 1:08-CV-01331 
 vs.      ) Hon. Richard J. Leon 
       )   
DIRK KEMPTHORNE, et al.,     )  
       )   
   Defendants.   ) 
__________________________________________) 
       ) 
MATCH-E-BE-NASH-SHE-WISH BAND OF  ) 
POTTAWATOMI INDIANS,   ) 
       ) 

Intervenor-Defendant.  ) 
__________________________________________) 

INTERVENOR-DEFENDANT’S STATEMENT OF POINTS AND AUTHORITIES IN 

Intervenor Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians (“Tribe” or “Gun 

Lake Tribe”), a federally-recognized Indian Tribe, respectfully submits this Statement of Points and 

Authorities in Opposition to Plaintiff David Patchak’s Motion for a Temporary Restraining Order / 

Preliminary Injunction. (Doc. 36).    

OPPOSITION TO PLAINTIFF’S MOTION FOR TEMPORARY RESTRAINING ORDER / 
PRELMINARY INJUNCTION 

On October 17, 2008, Plaintiff moved for an order, “forbidding Defendants from taking all 

or part of land in Wayland Township, Michigan into trust . . . pending the outcome of an appeal 

currently before the United States Supreme Court [in Carcieri v. Kempthorne, Case No. 07-526 

(argued Nov. 3, 2008)].”  (Doc. 23). On November 13, 2008, this Court denied Plaintiff’s motion. 

(Minute Order Denying Plaintiff’s Motion for Stay, Nov. 13, 2008).  Nothing has changed.  

Plaintiff’s present motion should therefore be denied for the same reasons set for the in the United 

PRELIMIMARY STATEMENT 
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States’ and Tribes’ respective Oppositions to Plaintiff’s prior motion for a stay and for injunctive 

relief. (Docs. 19, 20, 20-2).  

While Plaintiff presents his motion as an “emergency,” no emergency exists. The Secretary 

is currently precluded from taking the Tribe’s land into trust, pursuant to the stay pending certiorari 

issued by the D.C. Circuit in MichGO v Kempthorne, No. 07-5092 (certiorari pending, S. Ct. No. 

08-554). Plaintiff admits that his Motion “asks the Court to stay that which has already been stayed, 

and which may remain stayed for the indefinite future as the result of an Order entered in the D.C. 

Circuit Court of Appeals in MichGO v Kempthorne, No. 07-5092 (D.C. Cir. 2008).” (Doc 36-2, at 

1). The Supreme Court will not announce its decision to grant or deny certiorari in MichGO v. 

Kempthorne until, at the earliest, January 12, 2009; if the Court grants or holds the petition in 

MichGO, the D.C. Circuit’s stay will remain in place, and the “emergency” relief Plaintiff seeks 

will be unnecessary.1

Plaintiff’s asserted “emergency” is entirely self-inflicted.  Plaintiff could have brought this 

suit nearly four years ago, when the Secretary issued his final determination, yet he admits that he 

consciously chose not to, relying instead on MichGO to represent his interests. (Doc. 24, at 8).  It 

was only after it appeared that MichGO was nearing the end of its lengthy and unsuccessful 

litigation that Plaintiff filed this suit, seeking a second bite at the apple in order to cause yet further 

delay.  In addition, Plaintiff could have filed the present motion weeks ago, to allow for the matter 

to be fully briefed on a reasonable schedule well before January 12, 2009.   In fact, since at least 

December 17, 2008, it has been a matter of public record that the Supreme Court would consider 

MichGO’s certiorari petition in its January 9th conference and, pursuant to the Supreme Court’s 

   

                                                 
1 In fact, Plaintiff has represented to this Court that he will dismiss this suit if MichGO’s certiorari 
petition is granted. (Doc. 33, at 4).  
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ordinary practice, that the Court would announce its decision no earlier than January 12th.2   Yet 

Plaintiff waited until the eleventh hour to re-assert its previously-denied motion in an attempt to 

manufacture an emergency.  There is neither an emergency nor the need for a hearing on Plaintiff’s 

motion (at a minimum, there is no need for a hearing until we see what the Supreme Court does on 

January 12th).  Plaintiff’s motion should be denied for the reasons previously submitted to this 

Court, and as set forth below.  

INTRODUCTION3

 1. Over seven years ago, the Tribe asked the Secretary to accept into trust, on behalf of the 

Tribe, a modest parcel of disused industrial land for the Tribe’s initial reservation.    Plaintiff was 

aware of the Tribe’s application from the very beginning—indeed, he submitted comment letters 

opposing the Tribe’s request as far back as March 2001.  In May 2005, the Secretary of Interior 

agreed to grant the Tribe’s request and acquire the land.

 

4

                                                 
2    The United States and the Tribe filed their oppositions to certiorari in MichGO on December 8, 
2008.  The Supreme Court’s online docket has, since December 17th, expressly noted that the 
MichGO case will be “DISTRIBUTED for Conference of January 9, 2009.”   

  Shortly thereafter, in June 2005, Michigan 

http://origin.www.supremecourtus.gov/docket/08-554.htm (last visited January 6, 2009).    
3   The Tribe’s Motion for Judgment on the Pleadings (Doc. 19), as well as its Memorandum in 
Support of its Unopposed Motion to Intervene (Doc. 13), thoroughly describe the context for this 
case, including the background concerning Plaintiff, the Secretary’s disputed decision to accept land 
into trust on behalf of the Tribe, and the related MichGO litigation, Michigan Gambling Opposition 
v. Kempthorne. 477 F. Supp. 2d 1 (D.D.C. 2007), affirmed, 525 F.3d 23 (D.C. Cir. 2008), cert. 
petition pending, Case No. 07-526 (U.S.).  Thus, only the relevant portions of the background are 
summarized in this Opposition. 
4 Plaintiff falsely states that the Tribe  conditioned its petition for federal acknowledgement on the 
representation that “there would never be casinos in our Tribe.”  (Doc. 36-2 at 8).  Aside from being 
false, such statement is irrelevant.  Plaintiff fails to disclose to the Court that the document on which 
he relies was a draft constitution that was “unratified [and] undated,” was never adopted by the 
Tribe, and there were no “minutes . . . or other documentation . . . to support” or substantiate it.  
(AR 2106, 2140 at n. 194; Doc. 24-3).  In any event, the Secretary’s acknowledgment of the Tribe 
makes no reference to any such representation (63 Fed. Reg. 56,936), and nothing in the applicable 
regulations would even permit consideration of such a representation in connection with the 
acknowledgement process.  See 25 C.F.R. pt. 83. 
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Gambling Opposition (“MichGO”), an  organization purporting to represent individuals opposed to 

the Tribe’s trust acquisition, filed a complaint in this Court challenging the Secretary’s decision. 

Plaintiff concedes that he knew about MichGO’s litigation and consciously decided to rely 

on MichGO’s efforts instead of filing his own claim or intervening in that case.5

 2.  Plaintiff initially threatened to seek an injunction prohibiting the Secretary from 

acquiring the subject property in trust pending the Supreme Court’s decision in Carcieri v 

Kempthorne.  The need for an injunction became moot, however, when the Court of Appeals 

granted a Stay pending MichGO’s pursuit of a Petition for Writ of Certiorari on August 15, 2008.

  Plaintiff thus took 

no action for more than three years as MichGO was fully litigated in (and every one of MichGO’s 

claims was rejected by) this Court and the Court of Appeals.  Indeed, Plaintiff stood by until August 

2008, when the Court of Appeals denied MichGO’s petition for rehearing en banc and it became 

clear that Plaintiff’s wait-and-see strategy would not work.  Only then did Plaintiff file this much-

belated action, seeking to interject a new legal theory that could have been, but was not, raised by 

Plaintiff nearly four years ago—a theory that, in any event, does not properly apply to this Tribe.    

6

 On September 8, 2005, this Court granted the Tribe’s Motion to Intervene and lodged the 

Tribe’s Answer.  On October 6, 2008, the Tribe moved this Court for judgment on the pleadings on 

 

                                                 
5  (Doc. 24, at 8).  Plaintiff is closely affiliated with MichGO and its members.  Declaration of 
Chairman David K. Sprague Opposing Plaintiff’s Request For Injunction (“Second Sprague Decl.”) 
¶ 18, attached hereto.  [should we ditch this point?  We don’t rely on it, and now that it’s watered 
down, it sounds a little weak] 
6 Although the government had originally informed Plaintiff that it would not to acquire the land in 
trust for a period of 15 days following the issuance of the Court of Appeals’ mandate, that 
commitment was made in anticipation of the Court of Appeals denying MichGO’s Motion for Stay 
pending Certiorari. Once MichGO’s stay request was granted (which continued the injunction 
prohibiting the Secretary from taking the land in trust), it became clear that Plaintiff would have at 
least five months’ time in which to seek its desired injunction from this Court;  accordingly, there 
was no longer a need for the government to voluntarily stay implementation of the Secretary’s 
decision.  The Government’s refusal to renew its commitment in light of these changed 
circumstances was entirely fair and reasonable, and Plaintiff’s criticism of its conduct is thus 
unwarranted. 
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the ground that Plaintiff lacks standing to maintain this suit, and that the suit is barred by the 

doctrine of laches. (Doc. 19). Similarly, the Secretary moved to dismiss this suit on the ground that 

Plaintiff lacks standing. (Doc. 20).  Both motions are pending. 

 On October 17, 2008, Plaintiff filed a “Motion for Stay,” in which Plaintiff requested the 

precise relief sought in the present motion, i.e., an order, “forbidding Defendants from taking all or 

part of land in Wayland Township, Michigan into trust . . . pending the outcome of an appeal 

currently before the United States Supreme Court [in Carcieri v. Kempthorne, Case No. 07-526 

(argued Nov. 3, 2008)].” (Doc.  23).  Plaintiff’s motion was denied by this Court on November 13, 

2008.  

 3.  In the meantime, MichGO filed its Petition for Writ of Certiorari on October 23, 2008. 

Petition for Writ of Certiorari, MichGO v. Kempthorne, Case No. 08-554 (Oct. 23, 2008).  MichGO 

seeks review of the same issue that Plaintiff raises here (i.e., whether Section 19 of the IRA limits 

definition of “Indian tribe” to those Tribes federally-recognized in 1934).7  The Opposition to 

MichGO’s petition was filed on December 5, 2008.   On December 17, 2008 MichGO’s Petition 

was distributed to the Court for its Conference of January 9, 2009.   

http://origin.www.supremecourtus.gov/docket/08-554.htm (last visited January 8, 2009).  A 

decision on the Petition will occur no sooner than Monday, January 12, 2009.  

 ARGUMENT 

I. 

 The Supreme Court has recently reiterated that “[a] preliminary injunction is an 

‘extraordinary and drastic remedy.’”  Munaf v. Geren, __ U.S. ___, 128 S.Ct. 2207, 2219 (2008).   

Standard For Preliminary Injunctive Relief. 

                                                 
7 MichGO also seeks certiorari on the question of whether Congress’ delegation of authority to the 
Secretary to acquire land for Indian Tribes under the IRA constitutes an unconstitutional delegation 
of legislative power.   
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Thus, a preliminary injunction should only be granted “when the moving party, by a clear showing, 

carries the burden of persuasion,” and demonstrates “(1) a substantial likelihood of success on the 

merits, (2) that it would suffer irreparable harm without injunctive relief, (3) that an injunction 

would not substantially harm other interested parties, and (4) that issuance of the injunction is in the 

public interest.”  Hi-Tech Pharm. Co., Inc. v. U.S. Food and Drug Admin., No. 08-1495, __ F. 

Supp. 2d __, 2008 WL 4531774, at *5 (D.D.C. Oct. 10, 2008).  

II. Plaintiff Is Not Entitled To Injunctive Relief8

A. Plaintiff Cannot Establish A Substantial Likelihood Of Success On The Merits 

 

1. 

 Plaintiff lacks prudential standing to assert claims based on the IRA, which was enacted to 

promote Indian self-government, tribal sovereignty, and economic self-sufficiency.  See, e.g., 

Morton v. Mancari, 417 U.S. 535, 542 (1974);   Feezor v. Babbit, 953 F. Supp. 1 (D.D.C. 1996) 

(IRA was enacted to “‘reverse government policy which had ‘destroyed Indian social and political 

institutions.’”) (internal quotations and citations omitted).     As a private, non-Indian individual 

who alleges only environmental injuries, Plaintiff does not have 

Plaintiff Lacks Standing To Pursue Claims Based On The IRA 

any

                                                 
8 For more extensive analysis of standing and laches, see the Tribe’s motion for judgment on the 
pleadings (Doc. 19 pp.7-19) and reply brief in support (pp.3-11).  The arguments contained in those 
briefs are incorporated by reference herein. 

 interests protected by the IRA, 

and cannot “establish that the injury he complains of . . . falls within the ‘zone of interests’ sought 

to be protected by the statutory provision whose violation forms the legal basis for his complaint,” 

Bennett v. Spear, 520 U.S. 154, 176 (1997) (emphasis in original).  Indeed, having expressed 

opposition to the very concept of Indian sovereignty (see, e.g., AR011324), Plaintiff is one of 

“those plaintiffs whose suits are more likely to frustrate than to further statutory objectives.”  

Hazardous Waste Treatment Council v. Thomas, 885 F.2d 918, 922 (D.C. Cir. 1989).  Plaintiff 
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therefore lacks prudential standing to pursue his claim, and this Court lacks subject matter 

jurisdiction over the case.  For this reason alone, Plaintiff cannot establish a substantial likelihood of 

success on the merits. 

2. 

In is undisputed that Plaintiff has known about the Tribe’s proposed land acquisition since at 

least 2001; that he has known about the resulting administrative process since at least 2002; that he 

has known about the MichGO litigation since 2005; and that he made a strategic decision in 2005 to 

rely on MichGO to represent his interests instead of intervening or filing his own claim.  (Doc. 19 

p.13; Doc. 24 pp. 6-8).   Not until MichGO’s complaint was dismissed, its appeal rejected, and its 

petition for rehearing en banc denied, did Plaintiff  file the instant action in a belated effort to 

launch an entirely new litigation.  That is precisely the sort of inexcusable delay that the doctrine of 

laches is designed to prevent.  See, e.g., Telink, Inc. v United States, 24 F.3d 42, 48 (9th Cir. 1994) 

(in the context of laches, “[t]he strategic decision to rest, to minimize the legal expense and to let 

others carry the litigation burden, hardly excuses their [plaintiffs’] delay [in bringing suit].”); 

Batiste v. City of New Haven, 239 F. Supp. 2d 213, 225 (D. Conn. 2002) (laches barred claim where 

plaintiffs were fully aware of the facts underpinning their claims, but nonetheless “waited at least 

twenty-two months to file suit, which [was] an unreasonable amount of time”).  In light of 

Plaintiff’s conscious decision to delay filing his own suit, Plaintiff’s claim in this case is barred by 

laches – a separate and independent reason why Plaintiff cannot demonstrate a substantial 

likelihood of success on the merits. 

Plaintiff’s Claim is Barred by the Doctrine of Laches 

3. 

Plaintiff argues that the Court should grant injunctive relief because the Supreme Court’s 

decision in Carcieri will resolve the “sole legal issue” before this Court.  Doc. 23-2 p.1.  That is 

Regardless Of The Result In Carcieri, Plaintiff’s Legal Theory Lacks 
Merit 
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demonstrably untrue and, in fact, Plaintiff cannot demonstrate a substantial likelihood of success on 

the merits regardless of the decision in Carcieri.   

First, the Supreme Court may well decide Carcieri without addressing the issue that is 

relevant here, because the grant of certiorari in that case included two questions, including a 

dispositive question that turns on an interpretation of the Rhode Island Indian Claims Settlement 

Act, 25 U.S.C. § 1701 et seq.—an interpretation that was the subject of multiple dissents in 

Carcieri.  See Carcieri v. Norton, 290 F. Supp. 2d 167 (D.R.I. 2003), affirmed, 398 F.3d 22 (1st Cir. 

2005), superseded on rehearing, 423 F.3d 45 (1st Cir. 2005), superseded on rehearing en banc, 

Carcieri v. Kempthorne, 497 F.3d 15 (2007), certiorari granted, 128 S. Ct. 1443 (2008). 

Second, while a ruling for the United States on the IRA issue in Carcieri (i.e., holding that 

Tribe’s status as of 1934 is irrelevant) will necessarily dispose of  Plaintiff’s claim in this case, it is 

not true that a ruling against the United States (i.e., holding that Tribe’s 1934 status is relevant) will 

necessarily produce a favorable result for Plaintiff here.  The facts of this case are quite different 

from the facts in Carcieri.  For example, the Narragansett Tribe never had a government-to-

government relationship with the United States before its Congressional recognition in 1983.  See 

Carcieri, 497 F.3d at 23.  By contrast, the Gun Lake Tribe was historically recognized as an Indian 

Tribe by the United States, as is evidenced in treaties with the United States in the 19th Century, and 

the Secretary has determined that the Tribe has maintained continuity as an Indian Tribe to this day.  

See 63 Fed. Reg. 56,936 (Oct. 23, 1998).  Contrary to Plaintiff's allegations, the Gun Lake Tribe’s 

federal recognition was never lawfully terminated, because only Congress has the power to 

terminate tribal existence, and there has never been a Congressional termination of the Gun Lake 
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Tribe.  H.R. REP. No. 110-794, reprinted in 2008 WL 2925132, at *3 (July 29, 2008).9  Thus, while 

the Bureau of Indian Affairs (“BIA”) may have erroneously concluded decades ago that the Tribe 

(along with all Tribes in lower Michigan) was not eligible to organize under the IRA, that did not 

terminate the Tribe’s existence—and in any event that decision was made several years after the 

enactment of that statute (AR 001989, 002028), and thus cannot demonstrate the Tribe was not 

recognized or under federal jurisdiction in “1934.”10

This Court, in City of Sault Ste. Marie v. Andrus, 532 F. Supp. 157, 160-61 (D.D.C. 1980), 

summed up the state of affairs regarding a similarly-situated Michigan Indian Tribe as follows: 

“although the question of whether some groups qualified as Indian tribes for purposes of IRA 

benefits might have been unclear in 1934, the fact does not preclude the Secretary from 

 

Moreover, Congress has since recognized the BIA’s mistake, and has stated that although 

the IRA “authorized and directed the [BIA] to provide technical assistance and Federal funds to 

petitioning tribes to assist them in reorganizing their governments and improving their economies 

. . . no Federal funds were appropriated to acquire new tribal lands for any of the landless bands in 

Michigan.”   H.R. REP. No. 110-794, reprinted in 2008 WL 2925132, at *2.    Thus, “the list of 

federally recognized tribes did not include the names of the landless tribes” such as Gun Lake Tribe.  

Id.  But as Congress has clearly stated, “[f]ailure to reorganize under the [IRA] does not terminate a 

Tribe’s federal recognition.”  Id. 

                                                 
9  Contrary to Plaintiff’s  repeated incorrect statements to the contrary (Doc. 36-2 p. 5, 11, 19), the 
Tribe has never admitted anything different.  The Gun Lake Tribe has never been lawfully 
terminated; the BIA’s erroneous post-1934 withholding of formal federal acknowledgment did not 
terminate the Tribe’s existence or say anything about whether the Tribe was “under federal 
jurisdiction” when the IRA was enacted; and Plaintiff’s reference to an out-of-context statement in a 
case that did not involve questions under Section 19 of the IRA does nothing to change that.   
10  At the time of the decision, the agency lacked funds to acquire land for Indian Tribes in 
Michigan, and it mistakenly believed that landless Tribes were ineligible to organize under the IRA.  
H.R. REP. No. 110-794, 2008 WL 2925132, at ** 2-3. 
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subsequently determining that a given tribe deserved recognition in 1934.”  Id. at 161.  The Court 

concluded that the IRA did not limit the Secretary’s authority under the IRA to Indian tribes that 

happened to be recognized by Executive Branch officials in 1934, stating “[t]o hold otherwise, 

would be to bind the government by its earlier errors and omissions.”  Id.  The same result obtains 

here.  Thus, Plaintiff’s claim that the Carcieri decision will necessarily dispose of this suit is 

incorrect—yet another reason why he cannot demonstrate a likelihood of success on the merits. 

B. Plaintiff Cannot Demonstrate Irreparable Injury 

Plaintiff has failed to demonstrate that he would be irreparably injured if the injunction is 

not granted.  First, each and every one of Plaintiff’s asserted injuries (which are identical to the 

injuries asserted by MichGO) are all NEPA–related injuries identical to that alleged by MichGO 

and that were adjudicated as “insignificant” by this Court in the MichGO litigation, a decision that 

has been affirmed by the Court of Appeals, and abandoned by MichGO.  

Second, Plaintiff’s claim that he will incur unnecessary legal fees (Doc. 23-2 p.10) is not 

relevant to the standard for an injunction, because as the Supreme Court has explained, “[m]ere 

litigation expense, even substantial and unrecoupable cost, does not constitute irreparable injury.”  

FTC v. Standard Oil Co. of California, 449 U.S. 232, 244 (1980). 

Third, Plaintiff’s argument that he will suffer irreparable injury because the Quiet Title Act 

will prevent judicial review of his IRA claim erroneously assumes that his claim has merit.  As 

shown above, it does not.  Nor can he demonstrate standing to bring that claim, or avoid the 

doctrine of laches.  He thus cannot be irreparably injured by any limitations on judicial review 

under the Quiet Title Act.  By contrast, as set forth below, the Tribe and United States would be 

substantially injured by a preliminary injunction. 
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C. An Injunction Would Substantially Injure the United States and Tribe 

Plaintiff’s litigation delays have imposed, and will continue to impose, considerable harm on 

the Tribe and the United States.  First, the problems posed for the United States by successive, 

piecemeal litigation threaten to undermine the “integrity” of the administrative process and erode 

the Secretary’s authority.  See Allens Creek/Corbetts Glen Preservation Group, Inc. v. Caldera, 88 

F. Supp. 2d 77, 85 (W.D.N.Y. 2000) (“The integrity of the [administrative] process . . . is 

substantially undermined if challenges may be mounted indefinitely, as plaintiffs seek to do here.”).  

The Secretary cannot effectively carry out his responsibilities under the federal Indian statutes, or 

fulfill his trust responsibility to Indian tribes, if every agency action can be the subject of an endless 

string of lawsuits, presented in piecemeal fashion and spread across many years. 

 Second, the United States and the Tribe have already shouldered the considerable burdens 

imposed by the MichGO litigation—litigation that Plaintiff has known about since its inception, yet 

refused to participate in.  The Tribe and the federal defendants have been litigating MichGO for 

nearly four years at considerable cost, and this new action would require an “enormous amount of 

time and energy.”  Batiste v. New Haven, 239 F. Supp. 2d 213, 226-27 (D. Conn. 2002); cf. Sworob 

v. Harris, 451 F. Supp. 96, 102 (E.D. Pa. 1978) (government “already suffered excessive monetary 

losses occasioned by . . . previous litigation”).  Contrary to Plaintiff’s assertion, the Court may not 

issue a decision in Carcieri for six months, a delay that would inflict enormous injury on the Tribe 

as summarized in the previously submitted Declaration of Chairman David K. Sprague (Doc 31-2) 

and incorporated herein.   Third, any additional delay will perpetuate the historical injustice that 

has left the Tribe without any reservation or federally-protected lands for over 170 years.  Second 

Sprague Decl. ¶ 5; see AR001985-86.  As stated above, that harm continues every day that the 

litigation delays implementation of the Secretary’s decision—leaving the Tribe in its present 

economically undeveloped state (see AR000018) and depriving the Tribe’s members of the 

Case 1:08-cv-01331-RJL     Document 38      Filed 01/09/2009     Page 11 of 16



 
 

12 

political, economic, and social benefits of having a tribal land base, as well as a vital means of 

economic self-sufficiency.  Second Sprague Decl. (Doc. 31-2) ¶¶ 23-32; see 25 U.S.C. § 2701(4) 

(finding that a “principal goal of Federal Indian policy is to promote tribal economic development, 

tribal self-sufficiency, and strong tribal government”); id. at § 2702(1) (gaming is a means of 

“promoting tribal economic development, self-sufficiency, and strong tribal governments”); see 

also, e.g., Batiste 239 F. Supp. 2d at 225-27 (economic costs of delay); Sworob, 451 F. Supp. at 102 

(monetary losses). 

The Tribe is currently struggling to provide essential government services, sufficient 

infrastructure, administrative facilities and adequate housing for Tribal Members.  (Doc. 31-2, at ¶¶ 

28, 30, 32); AR000018, 000060.  Its unemployment and homeless rates are astronomical when 

compared to the surrounding non-Indian community.  Doc. 31-2  ¶ 29.  Revenues derived from the 

Tribe’s project are necessary to bring about an economic base from the Tribe, which is intended to 

make the Tribe economically self-sufficient.  Id. ¶ 30.  Further delay in the proposed land 

acquisition will deprive the Tribe of financial resources needed to support critical social programs 

essential to fostering and preserving the health and well-being of the Tribe’s members, including 

law enforcement, emergency medical services, rental housing assistance, emergency assistance, 

health care, home buying assistance, youth programs, higher education programs, and elder care.  

Id.  Thus, any further delays will severely and irreparably prejudice the Tribe.  Id., ¶¶ 32-33; see 

Sworob, 451 F. Supp. at 102 (finding that the prejudice prong of the laches defense was established 

because further delays would deprive residents of the Defendant-Intervenor City of much-needed 

housing). 
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D. Plaintiff Has Not Demonstrated That the Public Interest Would be Furthered 
by an Injunction 

Finally, Plaintiff cannot demonstrate that the public interest would be furthered by an 

injunction in this case.  See Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d 1234, 1253 

(10th Cir. 2001) (citing Seneca-Cayuga Tribe of Okla. v. Okla., 874 F.2d 709, 716 (10th Cir. 1989) 

(considering whether an injunction would further tribal self-government in analyzing the public 

interest factor); Bowen v. Doyle, 880 F. Supp. 99, 137 (W.D.N.Y. 1995) (same).  The agency action 

at issue in this suit—the fee-to-trust acquisition—serves the important federal policies of restoring 

tribal landholdings for a landless Indian Tribe, enabling the Tribe to commence an economic 

enterprise in order to achieve economic self-sufficiency, and ensuring strong tribal self-government.  

See (Doc. 19 pp.9-12 (discussing Morton v. Mancari, 417 U.S. 535, 551 (1974) (policy of 

“furthering Indian self-government”)); see also 25 U.S.C. § 2702(1) (“promoting tribal economic 

development, self-sufficiency, and strong tribal governments”). 

Moreover, the public has an interest in “both expediting administrative or judicial action and 

preserving orderly procedures.”  Cuomo v. U.S. Nuclear Regulatory Comm’n, 772 F.2d 972, 978 

(D.C. Cir. 1985); Cecere v. City of New York, No. 88 Civ. 1948, 1991 WL 136026, at *5 (S.D.N.Y. 

July 12, 1991) (finding that the public interest is furthered by courts requiring “litigants [to] pursue 

their actions expeditiously and do not waste limited judicial resources.”).  The issuance of an 

injunction in this case would be antithetical to these interests, as it would allow Plaintiff to use the 

judicial system as a means of unfairly delaying the Tribe’s self-determination and thwarting the 

United States’ orderly administration of its processes.  By contrast, there are no federal policies that 

would be legitimately served by granting Plaintiff’s requested injunction.  Plaintiffs’ vague 

environmental and aesthetic injuries have already been found insignificant.  MichGO v. Norton, 477 

F.Supp.2d 1, 11-13 (D.D.C. 2007).   
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 Nor would the public interest be served by rewarding a plaintiff for sitting on his rights for 

over three years, then rushing to the Court to request injunctive relief at the 11th hour, as Plaintiff 

has done here—“Equity aids the vigilant, not those who slumber on their rights.”  Gull Airborne 

Instruments, Inc. v. Weinberger, 694 F.2d 838, 843 (D.C. Cir. 1982).  For all these reasons, 

Plaintiff’s motion should be denied. 

 

CONCLUSION 

 For the foregoing reasons, and those set forth in the Tribe’s Motion for Judgment on the 

Pleadings (Doc. 19) and its Reply to Plaintiff’s Response to its Motion for Judgment on the 

Pleadings (Doc. 30), both of which are incorporated herein by reference, the Tribe respectfully 

requests that the Court deny Plaintiff’s motion in its entirety.   
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Respectfully submitted this  9 th day of January, 2009. 

 

Match-E-Be-Nash-She-Wish Band of  
 Pottawatomi Indians, Intervenor-Defendant, 

 
       By  /s/ Conly J. Schulte    

 Conly J. Schulte  
 Shilee T. Mullin  
 FREDERICKS PEEBLES & MORGAN LLP 
 3610 North 163rd Plaza 
 Omaha, NE  68116 
 Telephone (402) 333-4053 
 Fax (402) 333-4761 

 Seth P. Waxman 
 Ethan G. Shenkman 
 Demian S. Ahn 
 WILMER CUTLER PICKERING 
    HALE AND DORR LLP 
 1875 Pennsylvania Avenue NW 
 Washington, DC  20006 
 Telephone (202) 663-6910 
 Fax (202) 663-6363 
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CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that on this  9TH day of January, 2009, a copy of the foregoing 

STATEMENT OF POINTS AND AUTHORITIES IN OPPOSITION TO PLAINTIFF DAVID 

PATCHAK’S MOTION  FOR A TEMPORARY RESTRAINING ORDER / PRELIMINARY 

INJUNCTION was filed electronically with the Clerk of the Court.  The electronic filing prompted 

automatic service of the filing to all counsel of record in this case who have obtained CM/ECF 

passwords. 

        /s/ Conly J. Schulte    
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