
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 
 

 

AMADOR COUNTY, CALIFORNIA ) 

) 
Plaintiff,  ) 

vs.     )       Civil Action No. 1:05CV00658 (RWR) 
) 

DIRK A. KEMPTHORNE, et al., ) 

) 
            ) 

Defendants.             ) 
                                                                        ) 

 

 

   PLAINTIFF’S MEMORANDUM OF POINTS AND AUTHORITIES 

IN OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS 

FIRST AMENDED COMPLAINT 

 

INTRODUCTION 

Plaintiff Amador County filed this action under the Administrative Procedure Act, 

25 U.S.C. §§ 701-706 (“APA”), contesting the approval by the Secretary of the Interior 

of an Amended Compact which allows extensive gaming on the Buena Vista Rancheria 

(“Rancheria”) within the County.  The fundamental issue that was before the Secretary 

and now must be considered by this Court is whether the Rancheria is an Indian 

reservation and qualifies as “Indian lands” under the Indian Gaming Regulatory Act, 25 

U.S.C. § 2701, et seq. (“IGRA”).   

 The Secretary’s Rule 12(b)(1) arguments are that the County has no standing to 

contest the compact approval and, in any event, that the Secretary’s action is not 

reviewable under the APA because the action was discretionary as a matter of law.  As 

for standing, the Secretary ignores the fact that former Interior Secretary Gale Norton's 

approval of the Amended Compact instantly converted the Rancheria lands from fee 

lands over which the County has jurisdiction to reservation lands over which it does not.  
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The County has a clear and protected interest in such an action and its legal standing is 

beyond dispute.   

 The lack of reviewability argument asserts that the Secretary has discretion under 

IGRA to approve or not approve compacts.  However, a careful reading of the operative 

section of the law shows that the Secretary's only discretion in the compact approval 

process is to either affirmatively approve compacts or allow them to be approved through 

operation of law.  Significantly, however, the Secretary has no discretion – either under 

IGRA or established federal law – to approve (whether through action or nonaction) 

compacts that violate federal law.  And the County’s First Amended Complaint alleges 

that the Secretary's predecessor did just that. 

 The Secretary’s principal Rule 12(b)(6) argument, which is based on matters that 

are outside the pleadings, is that the Rancheria is an Indian reservation and as such 

clearly qualifies for gaming under IGRA.  Even though the terms “rancheria” and 

“reservation” are not synonymous, on this point the Secretary’s entire argument is based 

on his observation that rancherias have been treated by the government as reservations 

for certain administrative purposes. From this he concludes that the Rancheria is a 

reservation for gaming under IGRA.  The glaring omission, however, is that the 

Secretary’s circular argument fails to reconcile the Rancheria’s purported reservation 

status with a statutory limitation on the number of reservations which can be established 

in California.  Indeed, there is no mention anywhere in the Secretary’s arguments of an 

1864 Act of Congress which specifically limited to four the number of Indian 

reservations that could be established within the State of California, and the Rancheria 

was not among those found to be so authorized.  Because the Rancheria is not a 
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reservation as a matter of federal law and thus ineligible for gaming under IGRA, the 

County has clearly stated a cause of action against the Secretary upon which relief can be 

granted. 

 

ARGUMENT 

 
I. AMADOR COUNTY IS DIRECTLY AND ADVERSELY 

AFFECTED BY THE APPROVAL OF THE AMENDED 

COMPACT AND, CONSEQUENTLY, NECESSARILY HAS 

STANDING TO CHALLENGE THE SECRETARY’S ACTION. 

 
As frequently explained, plaintiffs must ordinarily satisfy three requirements to 

establish Article III standing.  See generally Lujan v. Defenders of Wildlife, 504 U.S. 555, 

560-61 (1992); Vermont Agency of Natural Resources v. United States, 529 U.S. 765, 771 

(2000).   

First, [the plaintiff] must have suffered an “injury in fact” – an invasion of 
a legally protected interest which is (a) concrete and particularized, and (b) 
actual or imminent, not conjectural or hypothetical. … Second, there must 
be a causal connection between the injury and conduct complained of – 
the injury has to be fairly traceable to the challenged action of the 
defendant, and not the result of the independent action of some third party 
not before the court. … Third, it must be “likely,” as opposed to merely 
“speculative,” that the injury will be redressed by a favorable decision.  

 
American Library Ass’n v. Fed. Communications Comm’n, 401 F.3d 489, 492-93 (D.C. 

Cir. 2005) (quoting Defenders of Wildlife, 504 U.S. at 560-61) (internal quotations, 

alterations, and citations omitted).  Here, each of the requirements is easily satisfied. 

A. INJURY IN FACT 
 
 The Secretary challenges the County’s standing to maintain this action, 

contending that its First Amended Complaint “rests on highly conjectural future injury 

against which the County has protection through the Amended Compact itself… .”  

(Defendants’ Memorandum of Points and Authorities in Support of United States' Motion 
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to Dismiss First Amended Complaint ("Defendants' Memorandum") at 3.)  The essence 

of his argument is that the County’s allegations concern only “possible” adverse impacts 

from a “proposed” casino development; and from that he concludes that the “injury-in-

fact” requirement has not been satisfied.  (See Defendants’ Memorandum at 10-12.) 

 There are four principal reasons why the Secretary is wrong.  First of all, by 

focusing on the Rancheria’s casino project itself, the Secretary ignores the fact that 

Secretary Norton's tacit approval of the Amended Compact has already had a significant 

adverse impact on the County.  Specifically, as a political subdivision of the State of 

California, see CAL. GOV. CODE §§ 23000, 23003, 23004 (Deering 2004), Amador County 

has jurisdiction over the lands within its borders, id. at §§ 65800, 65802, 65851.  See 

also, e.g., Castiglione v. County of San Diego, 93 Cal. Rptr. 499 (1971) (county 

government may regulate the use of land within its borders).   

The Secretary’s approval of the Amended Compact completely undermines the 

County’s jurisdiction, for in so doing that approval implicitly declared the Rancheria 

lands to be something they are not – “Indian lands” as defined in IGRA at 25 U.S.C. § 

2703(4).  Simply stated, with no process whatsoever, the Secretary effectively converted 

lands under County jurisdiction to lands under federal jurisdiction.  There is absolutely 

nothing speculative about the import of the Secretary’s approval, nor its immediate 

impact on the County.  See Complaint ¶ 25 (“The Secretary’s approval of the Amended 

Compact constitutes an unlawful authorization of land use for Class III gaming because 

the proposed gaming lands at the Buena Vista Rancheria are under the County’s 

jurisdiction and are not ‘Indian lands’ as required by IGRA and the Amended 

Compact.”).  
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 Second, contrary to the Secretary’s contention, the fact that a casino has not yet 

been built on the Rancheria does not make the impact on the County any less actionable.  

In this regard, the County readily admits that “[a]llegations of possible future injury do 

not satisfy the requirements of Article III.”  Whitmore v. Arkansas, 495 U.S. 149, 158 

(1990).  But, now that the Secretary has sanctioned the Rancheria casino, the injuries 

(associated with the impacts of the casino itself) are “certainly impending” so as to 

“constitute injury in fact.”  Id.  Indeed, the County has already spent hundreds of hours 

and tens of thousands of dollars in order to respond to the Rancheria’s tribal 

environmental impact statement. (See Amended Compact, Section 10.8, "Mitigation of 

Environmental Impacts.")  

There are already many Indian casinos in California and the public service 

demands those casinos place on affected local governments are well documented.  (See 

Amended Compact.)  The financial impacts identified in the County’s First Amended 

Complaint, based on the County’s actual experience with an Indian casino already 

operating within its borders,1 are summarized as follows: 

Financial impacts would include, among others, increases in staffing, 
infrastructure, and related costs associated with: (i) the provision of public 
safety – including Sheriff’s Office services, County jail operations, 
emergency dispatch services, Sheriff’s Office administration, District 
Attorney’s Office services, Public Defender’s services, volunteer first 
responder services, and social and public health services; (ii) the inevitable 
need for expansion of public education to meet the needs of new casino 
employees moving to the County; (iii) necessary road, 
interchange/intersection, bridge, and drainage improvements; and, (iv) 
remediation of environmental impacts.  Preliminary estimates indicate that 
the initial cost to the County to address the financial impacts created by 
construction and operation of the Indian casino would be tens of millions 

                                                 
1   The existence of an Indian casino within the County is a matter of public 

record.   
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of dollars, as well as subsequent additional annual expenses which cannot 
be estimated at this time. 

 
First Amended Complaint ¶ 26.  There is absolutely nothing speculative about the 

County’s allegations.  And, for purposes of the Secretary’s Motion to Dismiss, those 

allegations are to be taken as true and construed in the light most favorable to the County.  

E.g., Scolaro v. District of Columbia Bd. of Elections and Ethics, 104 F.Supp.2d 18, 22 

(D.D.C. 2000) (“In ruling upon a motion to dismiss brought under Rule 12(b)(1), a court 

must construe the allegations in the complaint in the light most favorable to the 

plaintiff.”). 

 Third, the Secretary’s assertion that the County will not suffer any injury as a 

result of Secretary Norton's action because the “Amended Compact specifically 

contemplates mitigation of adverse impacts”  (Defendants’ Memorandum at 12) 

erroneously assumes that the Amended Compact requires the Rancheria tribe to resolve 

all impacts on the County to the County’s satisfaction.2  It does not.  Contrary to what the 

Secretary implies, the Amended Compact requires the County to accept the presence of a 

casino within its borders without ensuring actual mitigation of those impacts.  While the 

Amended Compact does contemplate mitigation of the adverse financial impacts, it 

makes no assurance whatsoever that they in fact will be mitigated.  (See Amended 

Compact at Article VII, “Mitigation of Off-Reservation Impacts.”)  That there almost 

certainly will be unmitigated off-reservation impacts is conceded by the Secretary when 

he admits the Tribe is only required by the Amended Compact to identify mitigation 

measures which in its sole judgment are "feasible."  (Defendants' Memorandum at 13)  

                                                 
2  The Secretary’s point, while having certain initial appeal, overlooks the fact that 

the Amended Compact acknowledges, in the first instance, that there will be adverse 
impacts!   

Case 1:05-cv-00658-RWR     Document 34      Filed 04/29/2008     Page 6 of 43



 7 

This undefined standard gives the Tribe total control over deciding which impacts can be 

feasibly mitigated, while affording the County no right or ability to contest unilateral 

tribal decisions that ignore significant impacts.  If the Tribe breaches its mitigation 

obligations, only the state, in its sole discretion, may file a breach of contract action.  The 

County would have no ability to do so. 

Finally, even if the financial impacts could be mitigated, the Secretary’s argument 

fails to address those quality-of-life impacts that cannot be mitigated: 

Amador County is a small rural county with a population of approximately 
35,100 residents.  The anticipated vehicle traffic generated by the 
proposed casino – which will be served by a planned parking facility 
which will accommodate 3,500 to 4,000 vehicles – will be in excess of 
20,000 new vehicle trips per day on narrow, rural County roads, a level of 
traffic which will overwhelm the County and its residents and cause 
numerous adverse quality-of-life impacts.  These impacts will include a 
dramatic increase in crime, a wide variety of detrimental environmental 
impacts – including air and water quality degradation, and significant 
noise and light pollution – and traffic congestion on narrow local roads. 

 
First Amended Complaint ¶ 27.  See, e.g., Haggerty v. Associated Farmers of California, 

279 P.2d 734, 740 (Cal. 1955) (in the exercise of its police power, the county has 

“legitimate interest in the preservation of the safety and tranquility of its citizens”).   

 In sum, the notion that the County fails to demonstrate the requisite “injury in 

fact” requirement is ludicrous.  Not only are the impacts of the Rancheria casino concrete 

and imminent, the Secretary’s approval has already had the adverse impact on the County 

of sanctioning Indian gaming on lands that are under the County’s jurisdiction and do not 

qualify for Indian gaming as a matter of law.  Furthermore, the Secretary’s arguments are 

based in large part on the unfounded supposition that the impacts will be mitigated, while 

ignoring the fact that there are many irreparable quality-of-life impacts that cannot be 

mitigated, such as the growth-inducing effect of a large commercial gaming operation 
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(see Amended Compact at Section 10.8.1(vi)).  Under the circumstances, it is clear that 

Amador County has satisfied the injury-in-fact requirement for Article III standing.  E.g., 

Alaska Legislative Council v. Babbitt, 181 F.3d 1333, 1339 (D.C. Cir. 1999) (citation 

omitted) (“At the pleading stage, general factual allegations may suffice to establish 

injury and are presumed to ‘embrace those specific facts that are necessary to support the 

claim.’”); Michel v. Anderson, 817 F.Supp. 126, 136 n.27 (D.D.C. 1993) (“for purposes 

of determining standing, the Court accepts the plaintiffs’ pleaded facts as valid”). 

B. CAUSATION 
 
 The second requirement for Article III standing is that “there must be a causal 

connection between the injury and the conduct complained of… .”  American Library 

Ass’n, 401 F.3d at 492-93 (internal quotations and citations omitted).  The Secretary 

argues that the County cannot satisfy the causation element because “its alleged future 

injuries are not fairly traceable” to Secretary Norton's action “allowing the Amended 

Compact to be approved by operation of law.”  (Defendants’ Memorandum at 14.) 

 The action permitting the casino project to go forward was Secretary Norton’s 

approval of the Amended Compact.  See IGRA Section 2710(d)(3)(B).  Not only has that 

already occurred, it has already caused injury to the County by essentially converting fee 

land under the County’s jurisdiction to “Indian lands” under IGRA. 

Furthermore, as discussed more fully in Sections II and III below, the former 

Secretary Norton’s tacit approval was made in disregard of her obligation to first make an 

“Indian lands” determination under IGRA (see IGRA Sections 2703(4) and 2710(d)).  So 

viewed, her action constituted a violation of IGRA’s procedural requirements which, 

alone, is a sufficient basis for the County’s standing to sue.  See City of Waukesha v. 
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Environmental Protection Agency, 320 F.3d 228, 234 (D.C. Cir. 2003) (quoting 

Defenders of Wildlife, 504 U.S. at 573 n.8) (“violation of the procedural requirements of 

a statute is sufficient to grant a plaintiff standing to sue, so long as the procedural 

requirement was ‘designed to protect some threatened concrete interest of the plaintiff’”).  

See also, e.g., Nat’l Parks Conservation Ass’n v. Manson, 414 F.3d 1 (D.C. Cir. 2005) 

(“procedural injury” from the Assistant Secretary’s failure to conduct a reasoned 

determination regarding the proposed plan’s impact on air quality).   

C. REDRESSABILITY 
 
 Following logic which already is twisted, the Secretary next argues that the 

County’s injuries are not redressable because they are conjectural and speculative rather 

than actual or imminent.  For all the reasons set forth above, there is no question that the 

County’s injuries are indeed real and, therefore, redressable.  Setting aside the Secretary’s 

approval “to the extent the compact is [in]consistent with [IGRA],” IGRA Section 

2710(d)(8)(C) on the merits of this case will do exactly that. 

 Apparently recognizing the illogic of his main argument, the Secretary also 

asserts that under IGRA he has the discretion to approve or not approve a compact and 

therefore such action is not reviewable.  However, as discussed more fully in Section II 

below, this amounts to little more than the absurd assertion that he has discretion to 

violate federal law without reprisal.  While it is true that the Secretary has discretion to 

approve a compact either explicitly or implicitly, IGRA does not give him authority to 

violate federal law in the process.  Under IGRA, Indian gaming can be sanctioned only 

on “Indian lands” and only Congress has the authority to change that requirement.  The 

Secretary cannot. 
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II. THE SECRETARY’S APPROVAL OF THE AMENDED      

COMPACT CONSTITUTES “FINAL AGENCY ACTION FOR 

WHICH THERE IS NO OTHER ADEQUATE REMEDY” AND IS, 

THEREFORE, REVIEWABLE UNDER THE APA.  

 

 Under the APA, “[a]gency action made reviewable by statute and final agency 

action for which there is no other adequate remedy in a court are subject to judicial 

review.”  5 U.S.C. § 704.  The test for determining when an action is reviewable as 

“final” is straightforward: 

 First, the action under review must mark the consummation of the 
agency’s decisionmaking process – it must not be of a merely tentative or 
interlocutory nature. … Second, the action must be one by which rights or 
obligations have been determined or from which legal consequences will 
flow. 

 
Nat’l Ass’n of Home Builders  v. Norton, 415 F.3d 8, 13 (D.C. Cir. 2005) (internal 

quotations and citations omitted).  

The Secretary’s approval of the Amended Compact at issue here clearly satisfies 

the two-part test for actions reviewable as final.  The Secretary’s approval is without 

question final for the Department.  See IGRA Sections 2710(d)(3)(B) and 2710(d)(8).  

And legal rights and obligations flowed directly from her action – the Tribe can now 

proceed with its casino development and lands under the County’s jurisdiction have been 

determined to be “Indian lands” suitable for gaming under IGRA.  Accordingly, this 

action is properly before this Court under the APA.  See generally Drake v. Federal 

Aviation Admin., 291 F.3d 59, 70 (D.C. Cir. 2002) (citation omitted) (APA “embodies a 

‘basic presumption of judicial review’”). 

 The Secretary does not take issue with the fact that Secretary Norton's approval of 

the Amended Compact was final for the Department.  Rather, he takes the position that 
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the approval (as arbitrary as it may have been) simply is not reviewable because compact 

approvals/disapprovals are “‘committed to agency discretion by law.’  5 U.S.C. 

§ 701(a).”  (Defendants’ Memorandum at 18.)  To support this argument, the Secretary 

contends that he has total discretion to approve or disapprove a compact under IGRA and 

concludes, therefore, that Secretary Norton's approval of the Amended Compact, whether 

final or not, is not reviewable by this Court. 

The Secretary is wrong.  While APA Section 701 does establish an exemption  

that bars judicial review of agency action that “is committed to agency discretion by 

law,” this exemption is “very narrow” and applies only “in those rare instances where 

‘statutes are drawn in such broad terms that in a given case there is no law to apply.’”  

Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410 (1971) (citation 

omitted) (emphasis supplied).  See also  Drake, 291 F.3d at 70 (Section 701(a)(2) 

“encodes the principle that an agency cannot abuse its discretion … where its governing 

statute confers such broad discretion as to essentially rule out the possibility of abuse.”) .  

 While the Secretary has for the most part correctly cited the law of reviewability 

of discretionary actions, he has either overlooked or consciously ignored a fundamental 

distinction upon which this case turns.  As discussed more fully in Section III A below, 

the only discretion IGRA gives the Secretary in compact approval is to: (1) affirmatively 

approve it under Section 2710(d)(8)(A); or (2) do nothing and allow it to be deemed 

approved by operation of Section 2710(d)(8)(C).  But the Secretary has no discretion 

under Section 2710(d)(8)(B), which states that neither he nor Secretary Norton can 

approve or allow to become final any compact which is unlawful.  In other words, 

subparagraph (B) gives the Secretary no option other than to reject compacts which 
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violate federal law.  There is no discretion when an illegal compact reaches the 

Secretary’s desk.  See generally Gray Panthers Project Fund v. Thompson, 304 

F.Supp.2d 36, 40 (D.D.C. 2004) (“the Secretary has no … right to violate the law because 

he thinks he knows best… .”).    

The Amended Compact is site-specific:  it provides for Class III gaming on the 

Rancheria.  Amended Compact, Exhibit D; see also First Amended Complaint at ¶ 18.  

However, as alleged in the First Amended Complaint and discussed at Section III below, 

the Rancheria is not “Indian lands.”  Accordingly, the Amended Compact is void under 

IGRA Section 2710(8)(C) to the extent it allows gaming on the Rancheria.   

The inquiry is not whether the Secretary had discretion to approve the Amended 

Compact.  Rather, the question is whether the Secretary violated federal law because the 

Amended Compact could not be approved by virtue of subparagraph (B) unless Secretary 

Norton affirmatively determined that the Rancheria was “Indian lands” upon which 

gaming lawfully could be conducted.  Because she had no discretion to allow gaming on 

land which does not qualify under IGRA, Secretary Norton’s decision to approve the 

Amended Compact allowing illegal gaming is reviewable under the APA.  

 Viewed in context, the Secretary’s position here is little more than a request that 

this Court sanction Secretary Norton's approval of an unlawful compact in direct 

contravention of Congress’ mandate that Indian gaming be confined to “Indian lands” 

free from judicial review.  There is no legal standard that permits such a result, and the 

Secretary cannot use the APA to achieve it here. 
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III. THE COUNTY HAS STATED CAUSES OF ACTION UPON 

WHICH RELIEF CAN BE GRANTED.  

 

 The Secretary argues that the substantive allegations of the First Amended 

Complaint fail to state a cause of action, and that dismissal is appropriate under Rule 

12(b)(6).  However, when the allegations and applicable law are reviewed, that this 

portion of his argument lacks merit quickly becomes clear.    

A. The Secretary’s approval of a non-final compact violates IGRA. 
 

 Without citation to pertinent authority, the government argues “IGRA does not 

require that a compact be effective under state law before the Secretary can take action.”  

(Defendants’ Memorandum at 21.)   

It is deemed true for the purposes of the Rule 12(b)(6) argument that the 

Amended Compact was not effective until January 1, 2005, or some 11 days after the 

Secretary allowed it to become final.  (Complaint ¶¶ 18, 20-22.)   Despite the fact that the 

document was not a final document and subject to repeal by the California legislature 

until becoming final, the Secretary nonetheless contends it had been “entered into” as that 

term is used at IGRA Section 2710(d)(3)(B).   

 Remarkably, the Secretary concedes that Secretary Norton did nothing to 

ascertain whether the Amended Compact was a final document:  

Here, the Secretary took no action and produced no administrative record 
for review.  (Defendants’ Memorandum at 20.) 
 

From this, the government contends that the Secretary’s failure to conduct any review or 

make any analysis of the Amended Compact’s legality – including whether it was final 

and “entered into” by the state – simply is beyond the Court’s scope of inquiry.  This 
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position contravenes IGRA’s mandate that compacts cannot violate federal law, including 

IGRA itself.   

 As discussed above, IGRA subsections 2710(d)(8)(A) and (C) direct that the 

Secretary “is authorized” to approve compacts either explicitly through affirmative 

approval (subsection (A)) or implicitly by permitting its approval through inaction 

(subsection (C)).  In either case, the Secretary makes a decision to approve them.  

However, subsection (B) limits the Secretary by stating that the one circumstance when 

she may not approve a Compact is when it violates federal law:   

   (B) The Secretary may disapprove a compact described at 
subparagraph (A) only if such compact violates – 
 

(i) any provision of this chapter, 
 
(ii) any other provision of Federal law that does not relate to 

jurisdiction over gaming on Indian lands, or 
 

(iii) the trust obligations of the United States to Indians. 
 

[Emphasis supplied.] 
 

The Secretary cannot approve a compact that violates federal law, even through the 

automatic approval of subsection (C):  

   (C) If the Secretary does not approve or disapprove a compact 
described in subparagraph (A) before the date that is 45 days after the date 
on which the compact is submitted to the Secretary for approval, the 
compact shall be considered to have been approved by the Secretary, but 
only to the extent the compact is consistent with the provisions of this 
chapter.  [Emphasis supplied.] 
 
Since the Amended Compact was not a final document until January 1, 2005, it 

failed to satisfy the Section 2710(d)(3)(B) “entered into” requirement and was, thus, 

illegal.  And it is appropriate for the County to bring the Secretary’s approval before this 

Court because APA litigation is the only available avenue for substantive review.  

Case 1:05-cv-00658-RWR     Document 34      Filed 04/29/2008     Page 14 of 43



 15 

B. The invalidity of the Amended Compact was not a mere technicality –  
there simply was no Amended Compact on the date of approval. 

 

 The defendants assert that there was a “desire of Congress to avoid forcing the 

Secretary to investigate state law technicalities such as the effective date of state 

legislative actions.”  (Defendants’ Memorandum at 23.)   Not only is there no citation to 

authority for this statement, but plaintiff’s attorneys are not aware of any such authority – 

including IGRA’s legislative history – which even suggests that Congress had the 

“desire” proposed by government counsel.  See Pueblo of Santa Ana v. Kelly, 104 F.3d 

1546, 1559 (10th Cir. 1997) (because Governor of New Mexico lacked authority to bind 

the state to tribal-state gaming compacts, compacts “were never validly ‘entered into’ by 

the state”).   

In addition, the government contends that the Secretary does not have to “forestall 

approval of compacts” when there is “uncertainty as to some issue in IGRA or in a 

compact,” or “resolve state law issues” on whether the Governor had authority to even 

enter into a compact.  (Id.)  The analogy misses the target, for in this case there was no 

need for the Secretary to resolve some “uncertainty” or “state law issue.”  All Secretary 

Norton had to do was look at the California Constitution and she would have known that 

the Amended Compact was not yet final.  In fact, Secretary Norton did not even need to 

do that, for the County informed her in the fall of 2004 that the Amended Compact would 

not take effect until January 1, 2005.  (See Board of Supervisors’ letter dated October 27, 

2004; the letter without its various attachments is Exhibit 5 hereto.)   
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C. The Secretary cannot ignore legal issues  

during compact review and approval. 

 
The Secretary concedes she did nothing and produced no administrative record, 

but argues that her nonfeasance is irrelevant since the automatic approval could only be 

effective “to the extent [the Amended Compact] does not violate IGRA.”  (Defendants’ 

Memorandum at 25.)  With that cavalier assertion, the argument follows that this action 

must be dismissed because any illegality would be void as a matter of law, negating the 

necessity for judicial review.  However, only through judicial review will the illegality be 

identified and invalidated.  There is no “self-executing” invalidation of illegal compacts 

once they are approved. 

The government’s convoluted argument underscores the APA’s raison d’etre.   

When the Secretary acts unlawfully, then it is appropriate for aggrieved parties to seek 

judicial review.  The APA gives the County access to this Court for that review, and 

dismissal is neither appropriate nor supported by authority. 

D. The Secretary’s argument that the Rancheria constitutes 

Indian Land under IGRA is wrong as a matter of law. 

 

To support his argument that the Buena Vista Rancheria qualifies as “Indian 

lands” under IGRA, the Secretary relies principally on the June 30, 2005, land 

determination opinion of NIGC’s Acting General Counsel Penny Coleman.3 There are 

several reasons why such reliance is misplaced. 

                                                 
3  The NIGC land determination is attached to the Memorandum of Points and 

Authorities in Support of United States’ Motion to Dismiss as Attachment B. 
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1. The NIGC letter did not exist when Secretary Norton allowed the  

  Amended Compact to become final, and is irrelevant to APA review  

  of Secretary Norton's decision. 

 

 The introduction of the NIGC land determination letter goes far beyond 

the scope of permissible argument to support a 12(b)(6) Motion to Dismiss.  The 

Amended Compact was approved on December 20, 2004, but the NIGC letter was not 

written until June 20, 2005, or six months after the date on which the challenged 

Secretary decision was rendered.  (Defendants' Memorandum at 7)  Indeed, it also is 

beyond serious dispute that preparation of the NIGC land determination letter was 

expedited specifically for use in this litigation which was filed on April 1, 2005, despite 

the fact that the letter can never be part of the Administrative Record for APA review 

since it was not part of, or considered during, the Secretary's decision-making process.4   

2. It is adjudicated that NIGC land determination opinions are  

merely “informal pronouncements” and “non-binding.” 

 
 First of all, contrary to the Secretary’s assertion, NIGC land 

determinations are not opinions or actions of the NIGC itself.  Rather, they are opinions 

of staff lawyers;  nothing more, nothing less.   

 This dismissive characterization of NIGC land determinations does not 

come from plaintiff’s counsel, but rather from federal attorneys successfully opposing 

their consideration.  See Wyandotte Nation v. Sebelius, 337 F. Supp. 2d 1253 (D. Kan. 

2004), in which the plaintiff tribe sued various federal and state officials seeking APA 

review of a virtually identical NIGC land determination concluding that a tract of tribal 

land did not qualify for gaming.  (See 337 F. Supp. 2d at 1262.)  The tribe sought APA 

                                                 
4  The Secretary's remarkable assertion that no administrative record was created for 
the Secretary's review and approval of the Amended Compact illustrates the arbitrary 
nature of the Secretary's decision. 
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review, and the federal defendants responded that the NIGC land determination was not a 

final agency action and, thus, not reviewable.  Significantly, the United States' Brief in 

Wyandotte -- attached hereto as Exhibit 1-- characterized the land determination in a 

number of different ways, all of which emphasized its insignificance even to the very 

matters it addressed.  First, the government attorneys argued that NIGC land 

determinations are foremost not subject to judicial review because they are “‘non-binding 

agency interpretations’ and ‘informal pronouncements.’”  See Exhibit 1 at 15 (quoting 

U.S. v. 162 Megamania Gambling Devices, 231 F.3d 713, 718 (10th Cir. 2000)).  And 

they further denigrated it as an “intermediate administrative view of the law articulated 

by subordinate officials and not ‘final agency action’” (id.), adding that “[s]uch 

intermediate opinions in the administrative process are necessarily ‘tentative, provisional, 

or contingent.’”  Id. (citing DRG Funding Corp. v. Secretary of Housing and Urban 

Development, 76 F.3d 1212, 1214-15 (D.C. Cir. 1996)). 

 Finally, the federal attorneys in Wyandotte directly contradicted the 

argument made here concerning the value of NIGC land determinations –  

An agency position is not final if it is only the ruling of  a subordinate 
official.  Franklin v. Massachusetts, 505 U.S. 788 (1992).  The court must 
distinguish a tentative agency position from a situation where the agency 
views its deliberative process as sufficiently final to demand compliance 
with its announced position.  National Resources Defense Counsel, Inc. v. 

E.P.A., 22 F.3d 1125, 1132-33 (D.C. Cir. 1994); Sebella v. United States, 
863 F.Supp. 1, 3-4 (“General counsel of the agency [NOAA], is 
subordinate official, issued an opinion.  Though the general counsel can 
probably provide a highly educated guess as to the decisions an agency 
will make, she is not a decision-maker at the highest level and therefore, 
her opinion does not create any law or bind the Administrator”)…. 
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Id. at 15-16 n.2 (additional citation omitted) (emphasis added).  Simply stated, the 

government’s successfully litigated lack of respect for NIGC land determinations is 

wildly at odds with the arguments advanced by government counsel here.   

3. The NIGC land determination is not entitled to 

any deference when Chevron is properly applied. 

  Even if the NIGC land determination opinion had been adopted or 

otherwise sanctioned by the NIGC, which it clearly was not, whether the opinion should 

be entitled to any deference would necessarily turn on a Chevron analysis: 

First, always, is the question whether Congress has directly spoken to the 
precise question at issue.  If the intent of Congress is clear, that is the end 
of the matter; for the court, as well as the agency, must give effect to the 
unambiguously expressed intent of Congress. If, however, the court 
determines that Congress has not directly addressed the precise question as 
issue, the court does not simply impose its own construction on the statute, 
as would be necessary in the absence of an administrative interpretation.  
Rather, if the statute is silent or ambiguous with respect to the specific 
issue, the question for the court is whether the agency’s answer is based on 
a permissible construction of the statute. 
 

Chevron U.S.A., Inc. v. National Resources Defense Council, Inc., 467 U.S. 837, 842-43 

(1984) (footnotes omitted).  See also, e. g., Aid Ass’n for Lutherans v. U.S. Postal 

Service, 321 F.3d. 1166, 1174 (D.C. Cir. 2003) (for Cheveron deference to come into 

play there first must be a statutory ambiguity); Atlantic City Electric Co. v. Federal 

Energy Regulatory Comm’n, 295 F.3d 1, 8 (D.C. Cir. 2002) (citation omitted) (“agency’s 

interpretation of the statute is entitled to deference only if it is ‘reasonable and consistent 

with the statute’s purpose’”); Mylan Laboratories, Inc. v. Thompson, 389 F.3d 1272, 

1279 (D.C. Cir. 2004) (citation omitted) (Cheveron deference “depends in significant part 

upon the interpretive method used and the nature of the question at issue”). 
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  Here, even a cursory review of IGRA leaves no doubt that Congress 

sanctioned Indian gaming only on “Indian lands” – lands unambiguously defined in the 

statute to include only land in reservation or trust status.  

  (a) IGRA strictly defines where gaming may be conducted. 
 

  IGRA provides at Section 2701(5) that tribes may only conduct 

gaming on "Indian lands," as defined at Section 2703(4): 

The term ''Indian lands'' means - (A) all lands within the limits of any 
Indian reservation; and (B) any lands title to which is either held in trust 
by the United States for the benefit of any Indian tribe or individual or 
held by any Indian tribe or individual subject to restriction by the United 
States against alienation and over which an Indian tribe exercises 
governmental power.  [Emphasis supplied.] 

 

There is no ambiguity in the statutory definition of Indian lands.  Here the land is 

accepted as not being in trust for this motion, so the only issue is whether it is 

“reservation” as a matter of law. 

  (b) The Amended Compact incorporates IGRA’s “Indian lands”  

   definition. 

 

  The Amended Compact permits gaming only on "Indian lands” as 

defined by IGRA.  (See original 1999 Compact § 4.2.5)  Thus, IGRA's statutory limitation 

on land upon which gaming may occur is in both the law and the Amended Compact. 

  (c) The Rancheria is not a reservation.   

  Since gaming can only be conducted on Rancheria land in 

reservation status under the conclusions of the land determination letter of NIGC's Acting 

General Counsel, the inquiry is clearly defined.  The sole issue is whether the Rancheria 

is a "reservation" as a matter of federal law. 

                                                 
5  The 1999 Compact is also available online at www.cgcc.ca.gov.  
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  This issue is controlled by the California Indian Reservation Act of 

April 8, 1864, 13 Stat. 39 ("1864 Act"),6 which specifically limited to four the number of 

Indian reservations that could be established in California:  

SEC. 2.  And be it further enacted, That there shall be set apart by 
the President, and at his discretion, not exceeding four tracts of land, 
within the limits of said state, to be retained by the United States for the 
purposes of Indian reservations ***   [Emphasis supplied.]  
 

The four reservation limitation not only was confirmed in Mattz v. Arnett, 412 U.S. 481, 

489 (1973), but the Court even identified the four reservations established under that 

law.7  Once the 1864 Act became law, the process for establishing reservations within 

California became strictly limited in a way distinct to that state in that no additional 

reservations could be established absent specific Congressional action.  There is no such 

action extending reservation status to the Rancheria. 

  It is a fact that the Secretary probably treats rancherias as 

reservations for various administrative purposes and programs, but he cannot do so in the 

case of Indian gaming until Congress legislates an exception to the 1864 Act.  The 

Secretary cannot administratively waive the 1864 Act's statutory prohibition. 

  The Secretary concedes that the gaming authorized by the 

Amended Compact would be illegal under IGRA unless the Rancheria is reservation.  

(Defendants' Memorandum at 25)  Moreover, the Secretary repeatedly concedes that 

"reservations" are set aside for Indian tribes and not groups of homeless Indians.  See 

Defendants Memorandum at 31-32 ("Cohen's treatise explains that 'reservation' means 

                                                 
 6  A copy of the 1864 Act is attached as Exhibit 2 hereto. 

7  Mattz v. Arnett recites the history of the 1864 Act at 412 U.S. 489-91, and 
identifies the reservations established pursuant thereto as (a) Round Valley, (b) Mission, 
(c) Hoopa Valley and (d) Tule River.   
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'land set aside under federal protection for the residence or use of tribal Indians, 

regardless of origin,' or 'federally protected Indian tribal lands without depending on any 

particular source.' (emphasis supplied)"), 32 ([citing] "Tuscarora v. N.Y. Power Auth., 

257 F.2d 885, 887 (2d Cir. 1958) (finding 'Indian Reservation' from tract of land acquired 

by purchase by United States for tribe." (emphasis supplied)).   

  In further effort to buttress his argument that the Rancheria is a 

reservation, the Secretary has blithely declared that the County has admitted that the 

Rancheria was set aside for a tribe, thus ostensibly confirming that reservations are set 

aside for tribes and not homeless Indians:  "[T]he County acknowledges that the 

Rancheria was acquired 'for the specific purpose of providing a place of occupancy' for 

the Tribe." (citing First Amended Complaint at ¶ 28 (emphasis supplied).  Yet, the 

allegation of Paragraph 28 is to the contrary:  "The land was acquired for the specific 

purpose of providing a place of occupancy by homeless Indians living in the vicinity, 

pursuant to special Congressional appropriations."  (First Amended Complaint ¶ 28 

(emphasis supplied).)  Misquoting the allegations is a somewhat disingenuous effort to 

obscure the fact that the Rancheria was not set aside for a Tribe by false claiming that the 

County affirmatively pleaded that it was set aside for a Tribe.  The Secretary's argument 

is understandable, but the facts and allegations in the First Amended Complaint 

contradict the argument that this was a tribal set aside of federal land, when in fact it was 

federal fee land purchased as a place for occupancy by homeless Indians.  

  Finally, the First Amended Complaint at ¶ ¶ 30-56 plainly alleges 

that there was never a "tribe" on the Rancheria at any point in time relevant to a 

determination of "reservation" status.  Indeed, the Rancheria lands were not even 
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occupied by anyone for much of that same relevant time period, including the ancestors 

of the few current members of the tribe claiming reservation status for the Rancheria.  Id. 

at ¶ ¶ 33-38.  To this end, the following allegations of the First Amended Complaint are 

accepted as true for the purposes of the Motion to Dismiss:   

 38.  The earliest record of any occupancy of the Buena Vista Rancheria by the 
Oliver family is dated June 4, 1935, in which O. H. Lipps, Superintendent of the 
Sacramento Indian Agency, identified the “Approved List of Voters for Indian 
Reorganization Act, Buena Vista Rancheria (Amador County) as consisting of four 
people” who recently had moved onto the land.  Those four were identified as (1) Louie 
Oliver, (2) Annie Oliver, (3) Johnnie Oliver and (4) Josie Ray. 
 
 39.  There is no evidence of any occupancy of the Buena Vista Rancheria by any 
person other than members of the Oliver family, and a stepson of Enos Oliver named 
John Louis Fielder, who lived on the land as a youth from 1946 to 1956. 
 
 40.  There is no evidence that any tribe ever occupied the lands comprising the 
Buena Vista Rancheria.  
 
 41.  There is no evidence that the Oliver family ever functioned as an Indian 
tribe including conducting any tribal meetings or other tribal activities.  
 
 42.  None of the BIA records at the National Archives, San Bruno, California 
("BIA San Bruno Records") identifies a Buena Vista Tribe of Miwok Indians.   
 
 43.  The BIA San Bruno Records identify the Buena Vista Rancheria as federal 
fee land and not as reservation land.  
 
 44.  None of the BIA San Bruno Records document that the BIA ever designated 
the Buena Vista Rancheria as a reservation.   
 
 45.  None of the BIA San Bruno Records document any measures of tribal 
presence on the Buena Vista Rancheria. 
 
 46.  The BIA San Bruno Records do not contain a constitution, set of bylaws or 
governing document for a Buena Vista Tribe of Miwok Indians. 
 
 47.  The BIA San Bruno Records do not contain minutes, lists of officers, 
committees, or submission of tribal data to the BIA for a Buena Vista Tribe of Miwok 
Indians. 
 
 48.  The BIA San Bruno Records do not contain records of individual or family 
needs assessments, identification of health issues, review of educational needs, or 
delivery of social services for the Buena Vista Rancheria or a Buena Vista Tribe of 
Miwok Indians. 
 
 49.  The BIA San Bruno Records do not contain any records during the Great 
Depression and following of BIA assistance in obtaining food, blankets, clothing, or 
other relief activity to anyone residing at the Buena Vista Rancheria. 
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 50.  The BIA San Bruno Records do not contain any record of the BIA 
providing housing assistance, housing improvement, fencing, or other improvements 
except for a rudimentary water system at the Buena Vista Rancheria. 
 
 51.  The BIA San Bruno Records do not contain records of a Buena Vista Tribe 
of Miwok Indians seeking redress in county, state, or federal court for any matter of 
trespass, mineral rights, or water rights. 
 
 52.  There is no record in the historical records of Amador County of the 
existence of or functioning of a Buena Vista Tribe of Miwok Indians. 
 
 53.  The Buena Vista Rancheria never was occupied by a tribe for which there is 
evidence of a tribal organization. 
 
 54.  Prior to the federal termination of the Buena Vista Rancheria, the Tribe was 
never organized under the Indian Reorganization Act and did not have a constitution or 
charter.   
 

Since it is accepted as true for the purposes of this motion that no tribe ever 

occupied the Rancheria, there was no reservation as a matter of fact by virtue of 

authorities cited by the Secretary.  And, since Congress has never legislated a Buena 

Vista Rancheria exception to the 1864 Act, the Rancheria cannot be a reservation as a 

matter of law.   

In short, the Rancheria is not and cannot be a reservation.  

(d) The Hardwick stipulations are irrelevant. 

  Defendants have cited and quoted the stipulated judgments in 

litigation known as  Hardwick v. United States, No. C-79-1710 SW (N.D. Cal.), a copy of 

one of which is Attachment A to the Defendants' Memorandum.  However, this goes to 

matters outside the pleadings and is not appropriate for Rule 12(b)(6) review, especially 

in light of the 1864 Act. 

   In any event, the Hardwick stipulations are of no import here, for 

that litigation had absolutely nothing to do with Indian gaming (there was no Indian 

gaming at the time) and the stipulations on which the Secretary relies were entered into 

long before IGRA was enacted. The case of Red Lake Band v. United States, 607 F.2d 
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930 (Ct. Cl. 1979), is particularly instructive.  There, the Court of Claims held that a 

stipulation made in an action 40 years earlier, at a time when the law as to Indian claims 

was quite different, did not bind the parties in a later action even though the stipulation 

was not expressly limited to the first action.  Citing the Restatement (Second) of 

Judgments § 68, the Court explained:  “As a general rule, … an issue is not ‘actually 

litigated’ for purposes of collateral estoppel unless the parties to the stipulation manifest 

an intent to be bound in a subsequent action.”  Red Lake Band, 607 F.2d at 930.  See also, 

id. at 934.  And this same principle was confirmed by the D.C. Circuit in Otherson v. 

Dep’t of Justice, 711 F.2d 267, 274 (D.C. Cir. 1983): “Generally speaking, when a 

particular fact is established not by judicial resolution but by stipulation of the parties, 

that fact has not been ‘actually litigated’ and thus is not a proper candidate for issue 

preclusion.” 

   An application of the general rule noted in Red Lake Band compels 

the conclusion that Hardwick should not have preclusive effect in the context of a 

challenge to the Secretary’s approval of the Amended Compact.   

4. The NIGC land determination is not entitled to Skidmore “respect.”  

 Finally, the Secretary’s reliance on Skidmore v. Swift & Co., 323 U.S. 134, 

140 (1944), for the proposition that the Acting General Counsel’s land determination is 

“at a minimum, ‘entitled to respect’”  (Defendants’ Memorandum at 29, fn. 16), is 

similarly without warrant.  Skidmore does not extend some blanket “respect” to opinions 

of staff lawyers at an agency; rather, it defines the circumstances when some respect is 

appropriate and then only to the extent the opinion has the “power to persuade.”  The 
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NIGC land determination does not fall within the universe of agency opinions which 

qualify for “respect” under Skidmore. 

 At the outset, it is established that the Skidmore “respect” standard can 

only be invoked when a case meets Chevron’s threshold requirement that deference is 

due only when there is an “ambiguous statute.”  Christensen v. Harris County, 529 U.S. 

576, 586-87 (2000).  That threshold is not met in this case because IGRA’s definition of 

“Indian lands” is not at all ambiguous; to the contrary, it is clear and precise in stating 

that the land must either be in trust or reservation status.  (See 25 U.S.C. § 2704(4).)   

There is nothing left to chance in that definition, and the requirement for reservation 

status is confirmed by the NIGC land determination stating that gaming may be 

conducted at the Rancheria precisely because it is in reservation status.  

  Still, it is further noteworthy that the NIGC land determination would fail 

the test of Skidmore under any event.  The Secretary argues that the “NIGC’s opinion is 

at least entitled to the broadest respect available under Skidmore as a thoroughly analyzed 

and carefully reasoned legal opinion.”  (Defendants’ Memorandum at 29, fn. 16.)  

Without explaining the basis for his claim that the land determination is “thoroughly 

analyzed and carefully reasoned,” the Secretary seems to be loosely proposing that the 

NIGC determination meets the Skidmore explanation of how the courts should assess the 

value of an agency opinion: 

The weight of such a judgment in a particular case will depend upon the 
[1] thoroughness evident in its consideration, [2] the validity of its 
reasoning, [3] its consistency with earlier pronouncements, and [4] all 
those factors which give it power to persuade…. 

 
323 U.S. at 140.  See also United States v. Mead, 533 U.S. 218, 228 (2001); Brown v. 

 

United States, 327 F.3d 1198, 1205 (D.C. Cir. 2003). 
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 By any assessment, the NIGC staff attorneys were not thorough in their 

work, failed to reconcile their preconceived conclusion with applicable federal law and 

ignored prior pronouncements which concluded that rancherias are not reservations.  All 

of this renders the NIGC land determination unworthy of any respect at all, let alone 

some measure of deference. 

(a) The NIGC cited the wrong appropriation act. 

  At the outset, the NIGC land determination declares at p.1:  “The 

Rancheria was purchased in 1927 with money appropriated by the Acts of June 21, 1906 

(34 Stat. 325-328) and April 30, 1908 (35 Stat. 70-76).”  The following paragraph then 

quotes the 1906 Act in part, making sure to quote the word “reservation” although that 

word has no relevance to the government’s authorized purchase of land not already in 

reservation status as of the date of enactment.  The implication is that Congress somehow 

“intended” that lands purchased with the appropriated funds would have reservation 

status.    But the NIGC attorneys got it wrong in citing to the 1906 and 1908 Acts, for the 

Rancheria was purchased with funds appropriated in 1914 and with significantly different 

statutory language describing the purpose of the appropriation. 

   In fact, the Rancheria was purchased with funds appropriated by 

the Bureau of Indian Affairs Appropriation Act of August 1, 1914, 38 Stat. 582, 589.  

Congress expressly identified the source of funds for the purchase of the Rancheria in 

Senate Report No. 1874, 85th Cong., 2d Sess., "Providing for the Distribution of the Land 

and Assets of Certain Indian Rancherias and Reservations in California," at 17, attached 

as Exhibit 3 hereto.  And the 1914 Act appropriated funds "[f]or the purchase of lands 

for the homeless Indians in California, including improvements thereon, for the use and 
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occupancy of said Indians, $10,000, to be immediately available and to remain available 

until expended, said funds to be expended under such regulations and conditions as the 

Secretary of the Interior may prescribe.”8   

  The 1914 statutory language is significantly different from that 

quoted by the NIGC attorneys in their development of the case for reservation status for 

the Rancheria.  What nobody knows is whether the ultimate conclusions would have 

differed had the NIGC legal staff researched and analyzed the correct statute. 

  (b) The NIGC failed to reconcile its conclusions with the 1864 Act. 

  As discussed above, the 1864 Act limited the number of 

reservations in California to no more than four – which were created and identified in 

Mattz –  imposing a unique statutory limitation within the state prohibiting any additional 

reservations except through subsequent Congressional action.  The NIGC land 

determination fails to even mention the 1864 Act, let along reconcile its ultimate 

conclusion that the Rancheria is a reservation with that federal statute.   

The Secretary's recurring argument is that rancherias are "the functional 

equivalent of Indian reservations."  See, e.g., Defendants' Memorandum at 26, 29.  

However, this argument ignores the fact that the law of reservations in California must be 

read in conjunction with the 1864 Act, which stated that there could be no more than four 

reservations absent further legislation.  That Rancherias – which even the Secretary 

apparently concedes were never legislated as reservations – might be viewed as 

"functional equivalents" to reservations for certain administrative purposes (such as the 

delivery of essential services to Rancheria residents) does not and as a matter of law 

                                                 
 8   The 1914 Act is attached as Exhibit 4 hereto. 
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cannot convert them to reservation status.  The term "functional equivalent" is not the 

legal twin to "legally equal to."  Congress made clear its intent to limit the number of 

reservations within the state and no administrative word play can alter or expand that 

legislated action. 

 (c) The NIGC failed to reconcile its reservation conclusion with a  

   contrary opinion of the Solicitor of the Interior 

 

  Attached here as Exhibit 6 is the August 1, 1960, Opinion of the 

Solicitor of the Department of the Interior regarding the Rancheria Termination Act.  The 

subject matter of the 1960 Solicitor’s Opinion was whether distributees of Rancheria 

lands could obtain title insurance on tracts conveyed pursuant to the Rancheria 

Termination Act, admittedly an issue of no direct consequence here but one of continuing 

importance to the individuals and entities currently owning and occupying former 

rancheria lands since they have relied on the 1960 Opinion for more than 40 years.  The 

Opinion is additional evidence that rancherias have never been viewed by the Department 

as reservations.  The current NIGC conclusion ignored that 48 year old opinion in 

reaching the opposite conclusion. 

  Plaintiff respectfully submits the Solicitor's Opinion, not because 

its subject matter is of any particular relevance here, but rather because it is very 

instructive with regard to the federal government's long-held legal assessment of the legal 

status of rancheria lands generally.  There is nothing in later “restoration and self-

determination polices and acts” which would support the notion that the Department of 

the Interior has in any way repudiated the conclusions of this Opinion. 
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 (d) The NIGC quoted a nonexistent court ruling. 

   The NIGC attorneys cite a series of cases for the proposition that 

rancherias generally are “treated” like reservations by the government.  However, 

“treating” lands as reservations for administrative purposes does not make them 

reservations as a matter of federal law.  There must be federal legislation before the 

statutory barrier of the 1864 Act is overcome. 

   In their effort to make the case that the Rancheria is a reservation 

as a matter of law, the NIGC attorneys have quoted the Ninth Circuit for something never 

written.  At pp.10-11, the NIGC land determination declares that at least one ruling found 

that rancherias are reservations:   

 Numerous other courts have also concluded that rancherias are the 
equivalent of reservations. … Artichoke Joe’s Cal. Grand Casino v. 

Norton, 353 F.3d 712 (9th Cir. 2003) (stating “rancherias are small Indian 
reservations”)… .  [Emphasis supplied.] 

 
The underscored quotation simply does not appear in the Ninth Circuit decision.   

  (e) The NIGC relies on the Hardwick stipulations,  

   although they ignored the 1864 Act. 

 

   Finally, the NIGC attorneys cite to, and quote extensively, the 

Hardwick stipulations as though they constitute a court decree but fail to reconcile any of 

their arguments with the statutory limitation of the 1864 Act.  This case and the 

significance of the stipulations are discussed in the following Section IV. 
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IV. THE HARDWICK STIPULATION MUST BE VIEWED IN THE 

 CONTEXT OF THAT LITIGATION AND THE ISSUES 

 RESOLVED; IT CANNOT SUPPORT A LEGAL CONCLUSION 

 REGARDING A SUBSEQUENT ACT OF CONGRESS. 

 

The Hardwick Stipulation9 is Attachment A to Defendants' Memorandum, and it 

provides in pertinent part: 

The original boundaries of the plaintiff Rancheria … are hereby restored, 
and all land within these restored boundaries of the plaintiff Rancheria is 
declared to be “Indian Country.” 
 
and 
 
The plaintiff Rancheria shall be treated by the County of Amador and the 
United States of America, as any other federally recognized Indian 

Reservation, and all of the laws of the United States that pertain to 
federally recognized Indian Tribes and Indians shall apply to the Plaintiff 
Rancheria and the Plaintiffs. 
 

Stipulation at 2.C. & 2.D (underscored emphasis in original) (italicized emphasis 

added).10 

 The Secretary presents no analysis as to why or how the stipulated judgment has 

any legal significance to this case.  Instead, he simply assumes it is a judicial 

determination of the legal status of a rancheria and the above-quoted language established 

the lands within the former boundaries of the Rancheria as an “Indian reservation” as a 

matter of federal law for all purposes, including gaming.   

                                                 
9  Although members of the Buena Vista Rancheria tribe were included among the 

plaintiffs, it is unclear from the language of the stipulation whether the Tribe itself was a 
party.  The Hardwick defendants included Amador County’s Tax Collector, Assessor, 
and Board of Supervisors – but not the County itself.  The Hardwick litigation involved 
17 rancherias and governmental entities of the counties in which they are located; the 
counties entered into separate, but virtually identical, stipulations. 

 
10  Although the parties’ intent is arguably discernable, because the same 

“universal” form of Stipulated Judgment was used for all counties, some aspects of the 
Stipulation are less than clear. 
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In scope and substance, the Hardwick Stipulation concerned only the County’s 

ability to assess property taxes on the former Rancheria lands.11  It is of no consequence 

in the context of this litigation challenging the Secretary’s approval of the Amended 

Compact, because this type of stipulation can be a defense only though application of res  

judicata and/or collateral estoppel.  Neither is applicable here. 

First, res judicata – or “claim preclusion” – is limited to claims specifically at 

issue and stipulated to in Hardwick, that is whether the County can impose taxes on the 

Rancheria land.  And, even then, the condition precedent precluding the imposition of 

property taxes has never been met since the former Rancheria lands have never been 

placed into trust (First Amended Complaint ¶13), let alone within the time period agreed 

to in the Hardwick Stipulation: 

 E.   All real property taxes heretofore paid to the County of 
Amador by Plaintiffs for the tax year 1979 and any subsequent tax year for 
Indian parcels shall be refunded in full to Plaintiff or the estate of the 
Plaintiff, if the plaintiff makes an election to return said parcel to trust 
status no later than December 31, 1988. 

 
Second, a defense based on collateral estoppel – or “issue preclusion” – applies to 

a given issue only if it was intended to do so.  The lack of application here is 

straightforward: the County’s express and limited agreement to treat the Rancheria 

property as a “reservation” and “Indian country” for purposes of property tax assessments 

could not have been intended to also encompass “Indian lands” upon which gaming may 

                                                 
 

11  The operative provisions and intent of Amador County’s Stipulation, to which 
the United States was not a party, concerned real property tax issues between the 
Rancheria and the County.  The principal matters involved under the master Hardwick 
Stipulation, to which the United States but not Amador County was a party, relate to 
implementation of the California Rancheria Act – conforming and restoring the federal 
status of individual Indians and authorizing certain property conveyances to the United 
States to be accepted into trust for the individual Indian property owners. 
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be conducted under IGRA because IGRA did not become law until 17 months after the 

Hardwick Stipulation was executed.  Simply stated, when the Hardwick Stipulation was 

made, the Indian gaming now proposed for the Rancheria was neither contemplated nor 

legal.  The Stipulation could not, and did not, authorize illegal conduct. 

 Furthermore, the Stipulation included both findings of fact and conclusions of 

law, directly contradicting the general rule that (1) parties may not stipulate to legal 

conclusions to be reached by a court and (2) any such stipulation does not bind a court as 

to controlling questions of law.  So viewed, the sole relevance of the Hardwick 

Stipulation is that it merely set forth certain agreed facts in a manner that fit within the 

parameters of applicable law in order to resolve the tax issues at hand.  And even if the 

parties did intend to stipulate legal conclusions for that case, the County should not be 

bound by those conclusions in this dispute which concerns issues arising under a law 

which was not then in existence. 

 Where the Secretary’s argument is simply wrong is in its assertion as established 

law that the Hardwick Stipulation is an adjudication constituting a legal determination of 

reservation status.  Indeed, the Secretary cites the land determination written by attorneys 

for the National Indian Gaming Commission12 as doing just that and even urges 

application of a traditional “deference” test applied in judicial review of an administrative 

decision despite the fact that such land determinations have been successfully opposed by 

federal attorneys in other litigation.  In either case, no deference is owed the Secretary’s 

argument or the NIGC land determination. 

                                                 
12  The NIGC land determination is Attachment B to Defendants’ Memorandum. 
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A. Res Judicata and Collateral Estoppel Overview.  

  Although the concepts of res judicata and collateral estoppel are often 

intermingled, the distinctions are clear.  “Under the doctrine of res judicata [claim 

preclusion], a judgment on the merits in a prior suit bars a second suit involving the same 

parties or their privies based on the same cause of action.”  Parklane Hosiery Co. v. 

Shore, 439 U.S. 322, 326 n.5 (1979) (citations omitted) (bracketed language added). 

  Collateral estoppel (issue preclusion), on the other hand, prohibits 

relitigation of issues “actually and necessarily determined by a court of competent 

jurisdiction … in subsequent suits based on a different cause of action involving a party 

to the prior litigation.”  Montana v. United States, 440 U.S. 147, 153 (1979).  An 

application of this doctrine requires that (1) there was a prior suit involving the same 

issue, (2) the issue was actually litigated, (3) there was a final, valid decision of the 

merits, and (4) resolution of the issue was necessary to the outcome of the litigation.  

E.g., Parklane Hosiery Co., 439 U.S. at 322.  See generally 18 C. WRIGHT, A. MILLER 

AND E. COOPER, FEDERAL PRACTICE AND PROCEDURE § 4416. 

B. The Preclusive Effects of the Hardwick Stipulation. 

  In determining their preclusive effects, stipulations are generally treated 

the same as consent judgments.  And the legally contractual nature of consent judgments 

has led to general agreement that preclusive effects should be measured by the intent of 

the parties.   

 In most circumstances, it is recognized that consent agreements ordinarily 
are intended to preclude any further litigation on the claim presented but 
are not intended to preclude further litigation on any of the issues 
presented.  Thus consent judgments ordinarily support claim preclusion 
but not issue preclusion. 
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18 C. WRIGHT, A. MILLER AND E. COOPER, FEDERAL PRACTICE AND PROCEDURE § 4443 

at 384.  See also, e.g., Bandai America, Inc. v. Bally Midway Mfg. Co., 775 F.2d 70, 74 

(3rd Cir. 1985) (“Settlement agreements involve claim preclusion not issue preclusion”). 

  The Hardwick Stipulation was not drafted to address facts, circumstances 

and issues specific to the County and the Rancheria.  On the contrary, it was a form 

document written by the plaintiffs’ attorneys in which the parties – but not the operative 

provisions – were changed to separately address the needs of the named plaintiffs 

(individual residents of 17 rancherias) represented in the Hardwick litigation.  The 

Stipulation’s language makes it clear that the parties’ sole purpose was to deal with the 

County’s right to assess real estate taxes on property within the Rancheria owned and 

occupied by individual Indians.13  So viewed, the general stipulations regarding 

“reservation” status and “Indian country” must be limited to just that – general 

stipulations that supported the resolution of the counties’ claims (i.e., property tax 

assessments).  Accordingly, if res judicata applies, it should be limited to the basic claim 

of the litigation, which was the County’s right to impose real property taxes on Indian 

parcels comprising the Rancheria. 

  On the issue of collateral estoppel, Red Lake Band v. United States, 607 

F.2d 930 (Ct. Cl. 1979), is particularly instructive.  There, the Court of Claims held that a 

stipulation made in an action 40 years earlier, at a time when the law as to Indian claims 

was quite different, did not bind the parties in a later action even though the stipulation 

was not expressly limited to the first action.  Citing the Restatement (Second) of 

Judgments § 68, the Court explained:  “As a general rule … an issue is not ‘actually 

                                                 
 

13  No tribes were parties to the Hardwick litigation or Stipulations.  
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litigated’ for purposes of collateral estoppel unless the parties to the stipulation manifest 

an intent to be bound in a subsequent action.”  Red Lake Band, 607 F.2d at 930.  The 

court concluded: 

The circumstances of the prior litigation, and the prevailing law at the time 
… suggest strongly that the parties did not consider the possibility of 
subsequent action by the Band challenging the adequacy of compensation 
paid for the land sold.  Based upon the available evidence, therefore, there 
is no indication that the Band intended to be bound by the stipulation of 
value in a subsequent action. 

 
Id. at 934.  And this same principle was confirmed by the D.C. Circuit in Otherson v. 

Dep’t of Justice, 711 F.2d 267, 274 (D.C. Cir. 1983): “Generally speaking, when a 

particular fact is established not by judicial resolution but by stipulation of the parties, 

that fact has not been ‘actually litigated’ and thus is not a proper candidate for issue 

preclusion.” 

  An application of the general rule noted in Red Lake Band compels the 

conclusion that the Hardwick Stipulation should not have preclusive effect in the context 

of a challenge to the Secretary’s approval of the Amended Compact.  Indeed, the parties 

could not have meant for their agreement to cover “Indian lands” under IGRA, for the 

Hardwick litigation was initiated in 1979, and the stipulated judgment was filed on May 

14, 1987.  IGRA did not become law until October 17, 1988.  See, e.g., Washington 

Hospital v. White, 889 F.2d 1294 (3rd Cir. 1989) (in construing ambiguous stipulation, 

court may properly consider circumstances surrounding formation of the stipulation 

which may explain the meaning words used may have had to the parties).  

 Simply stated, construction, interpretation or modification of a stipulation 

is subject to the law of contracts, In re Willauer, 192 B.R. 796 (D. Mass. 1996), and the 

rights of a party pursuant to a contractual agreement are determined by law existing when 
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the contract was made,  Jackson v. People’s Republic of China, 596 F.Supp. 386 (N.D. 

Ala. 1984).  See also, e.g., Gates v. Gomez, 60 F.3d 525 (9th Cir. 1995) (contracts are 

interpreted to give effect to mutual intention of the parties as it existed at the time the 

contract was made); Mendes, Jr. Intern. Co. v. M/V Sokai Maru, 758 F.Supp. 1169 (S.D. 

Tex. 1991) (where differences in contract interpretation arise, meaning each party 

attaches at the time the contract was made prevails); Stone and Michaud Ins., Inc. v. Bank 

Five For Sav., 785 F.Supp. 1065 (D.N.H. 1992) (interpretation of contract focuses upon 

parties’ intent at the time of contracting). 

  Furthermore, the conclusions of law agreed to in the Hardwick Stipulation 

should not bind the County in unrelated litigation challenging the Secretary’s approval of 

the Amended  Compact.  See generally Weston v. Washington Metropolitan Area Transit 

Authority, 78 F.3d 682 (D.C. Cir. 1996) (parties may not stipulate to legal conclusions to 

be reached by the court); In re Lawson Square, Inc., 816 F.2d 1236 (8th Cir. 1987) 

(stipulations are generally not considered binding as to issues of law); Koch v. Dep’t of 

the Interior, 47 F.3d 1015 (10th Cir. 1995) (court of appeals is not bound by stipulations 

as to questions of law); TI Federal Credit Union v. DelBonis, 72 F.3d 921 (1st Cir. 1995) 

(parties may not stipulate to legal conclusions to be reached by the court and, 

accordingly, courts are not bound to accept as controlling the stipulations as to questions 

of law). 

  Based on the authority discussed above, it is clear that the Hardwick 

Stipulation has no preclusive effects in the context of a judicial challenge to the 

Secretary’s approval of the Amended Compact.  Any res judicata effect should be limited 

to the County’s ability to assess real property taxes on Rancheria lands, and established 
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collateral estoppel principles teach that the stipulations should be construed and 

interpreted in light of the issues being litigated and existing law at the time. 

C. The NIGC's Land Determination. 

  Though it has no precedential value, the NIGC land determination is worth 

a discussion in the context of the Hardwick Stipulation and the defendants’ associated 

emphasis that it is entitled to deference under the law.  In response to what now appears 

to have been a request for expedited release of the land determination so that Secretary 

Norton could use it in this litigation to justify her previous approval of the Amended 

Compact, the NIGC attorneys wrote that fee lands within the former boundaries of the 

Rancheria are “Indian lands” under IGRA and therefore may be used for Indian gaming 

operations. 

  The land determination relies heavily on the Hardwick Stipulation, but the 

NIGC attorneys committed the same error adopted by the Secretary here in his treatment 

of the Stipulation as a court decision and ignoring the applicable law discussed above.  

They placed great emphasis on the Stipulation language declaring the Rancheria to be 

“Indian country” to be treated like any other “federally recognized Indian reservation.”  

And, relying on the stipulated use of the term “Indian reservation,” the Secretary and 

NIGC attorneys contend that the Stipulation created a reservation and, hence, “Indian 

lands” as defined in IGRA. 

  The Hardwick Stipulation makes no attempt to reconcile its contents with 

the California Indian Reservation Act (“1864 Act”), which limited the number of Indian 

reservations within California to four, as was discussed at length above.  Also 

unexplained is the unbridged leap from the Hardwick Stipulation that rancherias are for 
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“practical purposes” to be treated as reservations to the conclusion that rancherias are 

reservations for the specific and unique purposes of IGRA.  This leap is based on 

superficial and conclusory logic:  "the Rancheria is a 'reservation' because the parties so 

stipulated and, therefore, IGRA’s “Indian lands” definition at 25 U.S.C. § 2703(4) is 

satisfied."   

 The “practical purposes” provision of the Hardwick Stipulation allowed 

Interior to resume delivering essential services to Rancheria residents – including health, 

education, housing and other social services directed to Indian people  – which had been 

discontinued with Rancheria Termination.  However, it is beyond question that an 

agreement between the County and Rancheria residents could not have superseded the 

federal law prohibiting new reservations in the absence of specific Congressional 

authorization. 

  Defendants' Memorandum and the NIGC land determination are also 

notable for their conspicuous omissions.  Indeed, there is absolutely no attempt to limit 

the stipulations to the issues addressed or the law at the time.  Nor is there any attempt to 

explain how stipulated conclusions of law could be accepted as binding in a completely 

unrelated matter years later. 

D. No Deference is Owed the Government's Position.  

  Because the Secretary’s arguments supporting his view of the Hardwick  

Stipulation and the NIGC land determination are premised on the supposition that the 

Rancheria is a reservation and, as such, meets the “Indian lands” requirement of IGRA, 

the Court must determine whether the defendants are entitled to present a general 
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Chevron/Skidmore argument challenging the Secretary’s approval of the Amended 

Compact.  For the reasons stated here, they are not. 

  In federal law, the term “Indian reservation” designates lands set aside for 

tribes either by treaty or federal law.  That the term “reservation” has special meaning is 

reflected in the fact that the Secretary of the Interior may only proclaim reservations 

pursuant to a single provision of law: Section 7 of the Indian Reorganization Act of 1934, 

25 U.S.C. § 461, et seq.  (“IRA”).  Specifically, IRA Section 7, 25 U.S.C. § 467, gives 

the Secretary discretion to proclaim reservation status only for land taken into trust by the 

United States pursuant to IRA Section 5, 25 U.S.C. § 465.  Thus, the Secretary cannot use 

the proclamation authority of IRA Section 7 to bestow reservation status on any 

California rancheria unless title to the land in acquired in trust by the United States under 

IRA Section 5.    

  Second, even if the meaning of “reservation” within the definition of 

“Indian lands” was ambiguous, the Secretary’s interpretation should be accorded no 

deference for it does not reflect a permissible construction of the statute. There are at 

least two reasons why this is so.  First, reliance on the Hardwick Stipulation is 

unreasonable – a stipulated judgment is simply an agreed result and it is not an 

adjudicated court decision.  Accordingly, for the Secretary to accept it for purposes of 

satisfying IGRA’s “Indian lands” requirement is clearly unreasonable and arbitrary.  

Second, and more importantly, the Secretary’s interpretation – and thus his argument that 

the Rancheria is a reservation – would clearly be at odds with the 1864 Act in that the 

Rancheria cannot be a reservation in the absence of specific legislation creating an 

exception in its favor to the “four reservation” limitation within the State of California. 
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  The BIA’s purchase of land for rancherias brought those sites into federal 

fee ownership.  The Rancheria remained in federal fee status until its assets were 

distributed as part of the California Rancheria [Termination] Act of August 18, 1958, 

P.L. 85-671, 72 Stat. 69.  As part of the distribution of the Rancheria’s assets, the land 

was conveyed in fee to certain Rancheria residents.  Thus, as of 1958, the Rancheria land 

was not a “reservation” as a matter of federal law and had never been in trust status.  This 

is critical because the Hardwick stipulations – both the Master Stipulation with the 

federal government and the Stipulation with Amador County– purported only to restore 

the lands to their pre-Termination status!  That the County agreed to “treat” the lands as 

“Indian country” and a “reservation” for tax purposes did not and could not establish 

under federal law an “Indian reservation” which had not previously existed.  There are 

legal processes through which reservations can be established in California under federal 

law, but a stipulated agreement between a local government and individual Indian 

residents of a terminated rancheria is not one of them. 

E. The Exceptions to the 1864 Act. 

  It is both fact and law that there have been Congressional exceptions to the 

1864 Act, but even a cursory review of them validates the County’s argument that 

specific legislation is necessary for additional reservations in California.  There are two 

general statutory exceptions to the four reservation limitation of the 1864 Act:  (a) the 

Mission Indians Relief Act of January 12, 1891, 26 Stat. 712, and (b) the Indian 

Reorganization Act of 1934, 25 U.S.C. § 461, et seq.  (“IRA”).  Neither applies here. 

  The Mission Indians Relief Act authorized the establishment of 

reservations for Mission Indians residing in Southern California, which were to be set 
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aside from lands then in the public domain.  The identity of Mission Indians was and is 

well known – they are the Indians historically residing adjacent to, or near, the Catholic 

missions in Southern California who were members of four tribal groups: Serranos, 

Dieguenos, Coahuilas and San Luis Rey or San Luisenos living at 42 identified villages 

and named sites.14  Nowhere in the Mission Indians Relief Act is there authorization for a 

reservation for Indians in Amador County.   

  The IRA gives the Secretary discretion to proclaim reservations at 25 

U.S.C. § 467.  However, such designations are limited to lands that have been accepted 

into trust by the Secretary pursuant to IRA Section 5 – the only federal law authorizing 

the Secretary to accept Indian land into trust status.  Thus, the Secretary cannot use the 

authority of Section 7 to proclaim reservation status for the Rancheria because the 

Rancheria land has not been taken into trust pursuant to Section 5 (First Amended 

Complaint ¶13).   

                                                 
14  See Senate Report No. 74, 50th Cong., 1st Sess. at 1-4. 
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CONCLUSION 

 
 For the foregoing reasons, defendants’ Motion to Dismiss must be denied.  
 

Respectfully submitted this 29th day of April 2008. 
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