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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF MONTANA, BILLINGS DIVISION 

 
PacifiCorp,  
 
    Plaintiff, 
 
 v. 
 
Kennard Real Bird, et al.,  
 
    Defendants. 
 

 
Cause No CV-07-14 
 
 
Memorandum in Support of Motion to 
Dismiss 

 

I. INTRODUCTION 

 On January 25 of last year plaintiff PacifiCorp filed an action seeking to prohibit the 

Crow Tribal Court from hearing a trespass action that defendants in this docket case had filed 

against PacifiCorp in tribal court.  Docket # 1.  That litigation is based on the American Indian 

Agricultural Resources Management Act of 1993, P.L. 103-177, Title I, § 103, 107 Stat. 2016 

(Dec. 3, 1993), now codified at 25 U.S.C. § 3701 et seq. (“AIARMA”), which, among other 

things, grants to tribal courts jurisdiction concurrent with the Bureau of Indian Affairs (“BIA”) to 
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entertain and resolve trespass cases involving Indian agricultural lands.  PacifiCorp named the 

tribal court as a defendant, whereupon the Crow Tribal Court filed a motion to dismiss on July 

26, 2007, alleging that the suit violated the Crow Tribe’s sovereign immunity.  The Tribe also 

noted that –  

[T]he Court should require Plaintiff to exhaust its available tribal remedies since 
the Real Bird Defendants have established a colorable or plausible claim 
supporting tribal court jurisdiction, in accordance with National Farmer’s Union 
Ins. Co. v. Crow Tribe of Indians, 471 U.S. 845 (1985).  Finally, the Court should 
dismiss Plaintiff’s case since Tribal Court jurisdiction is proper since there 
appears to be no federal jurisdiction.    

 
Docket # 11.  In the face of this challenge, PacifiCorp dropped the tribal court as a defendant on 

December 14, 2007, Docket # 27, and now seeks to enjoin only the private defendants from 

pursuing their trespass action in the Crow Tribal Court.  Defendants submit that this Court lacks 

jurisdiction to entertain PacifiCorp’s complaint under the doctrine announced in National 

Farmer's Union v. Crow Tribe, 471 U.S. 845 (1985) (“National Farmer’s Union”), that the 

litigation should be dismissed because PacifiCorp has failed to join indispensable parties – the 

Crow Tribe and Crow Tribal Court. 

II. DISMISSAL FOR FAILURE TO EXHAUST TRIBAL REMEDIES 

National Farmer’s Union involved a tort lawsuit filed in tribal court on behalf of a 

member of the Crow Tribe against a school district and its insurer.  After a default judgment was 

issued the insurer filed an action for injunction in federal district court, which injunction was 

granted.  The Court of Appeals for the Ninth Circuit, however, reversed the issuance of the 

injunction, stating that the district court itself lacked jurisdiction to issue such an injunction, 

whereupon the Supreme Court granted certiorari.   
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 It bears emphasis that the National Farmer’s Union case was predicated on facts far less 

egregious than those involved in this case; specifically, in that case the issue was whether a tribal 

court has jurisdiction over an accident occurring within reservation boundaries but on non-Indian 

land.  Here, of course, the land involved is owned by the United States and held in trust for 

defendants, and here there is a special statute – AIARMA – in which Congress without 

qualification conferred jurisdiction on tribes to hear and decide trespass cases arising on Indian 

lands.  In National Farmer’s Union the Court stated that the scope of the tribal court jurisdiction 

would require a “careful examination” of issues relating to sovereignty, including a “detailed 

study of relevant statutes.”  National Farmer’s Union, 471 U.S. 855-56.  In this vein, it is 

important to note that AIARMA has yet to be construed definitively by any tribal or federal 

court, and thus it is all the more important that the Crow Tribal Court be afforded an opportunity 

to consider its jurisdiction in the first instance.  As the Supreme Court stated,  

 We believe that examination should be conducted in the first instance in 
the Tribal Court itself. Our cases have often recognized that Congress is 
committed to a policy of supporting tribal self-government and self-
determination. That policy favors a rule that will provide the forum whose 
jurisdiction is being challenged the first opportunity to evaluate the factual and 
legal bases for the challenge. Moreover the orderly administration of justice in 
the federal court will be served by allowing a full record to be developed in the 
Tribal Court before either the merits or any question concerning appropriate relief 
is addressed. The risks of the kind of "procedural nightmare" that has allegedly 
developed in this case will be minimized if the federal court stays its hand until 
after the Tribal Court has had a full opportunity to determine its own jurisdiction 
and to rectify any errors it may have made. Exhaustion of tribal court remedies, 
moreover, will encourage tribal courts to explain to the parties the precise basis 
for accepting jurisdiction, and will also provide other courts with the benefit of 
their expertise in such matters in the event of further judicial review. 

 
Id. at 856-57 (emphasis added, footnotes omitted).   
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There are three exceptions to the National Farmer’s Union rule requiring exhaustion – 

when there is a clear jurisdictional prohibition, when the action is brought in bad faith, or when 

exhaustion would be futile.  Id. at 856, n.21.  PacifiCorp has not alleged that any of these 

exceptions apply; indeed, there is a clear jurisdictional grant to tribal courts in AIARMA.   

 Finally, in the event that the Court determines that there is an ambiguity regarding the 

coverage of AIARMA, in order to determine whether AIARMA confers jurisdiction to the Crow 

Tribal Court this Court should be guided by two principles of statutory construction – the “Indian 

canon” of construction and the rule that remedial statutes are to be liberally construed.  

Beginning with the Indian canon, the Supreme Court in Choctaw Nation v. United States, 318 

U.S. 423 (1943), noted that statutes are “to be construed, so far as possible, in the sense which 

the Indians understood them, and ‘in a spirit which generously recognizes the full obligation of 

this nation to protect the interest of a dependent people.’”  Id. at 432.1  More recently, the Court 

of Appeals for the Ninth Circuit described the Indian canon of construction as follows:  “It 

provides that federal courts will liberally construe a federal statute in favor of Indians, with 

ambiguous provisions interpreted for their benefit. Montana v. Blackfeet Tribe of Indians, 471 

U.S. 759, 766, 105 S.Ct. 2399, 85 L.Ed.2d 753 (1985).”  Doe v. Mann, 415 F.3d 1038, 1047 (9th 

Cir. 2005).  Second, AIARMA by its very terms is intended to remedy the longstanding practice 

of trespasses on Indian agricultural lands and thus is remedial in nature.  Such remedial statutes 

are to be liberally construed.  Irvington Moore v. Occupational Safety, 556 F.2d 431 (9th Cir. 

1977).  

                                                 
1  This canon has special application to the instant situation in which the Real Birds do not 

have a federal court remedy available to them.  
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III. DISMISSAL FOR FAILURE TO JOIN INDISPENSABLE PARTY 

This case should also be dismissed for failure to join an indispensable party.  Because the 

effect of any judgment in favor of PacifiCorp would of necessity affect the scope of the Crow 

Tribal Court’s sovereign jurisdiction and because PacifiCorp has voluntarily dismissed the Crow 

Tribal Court as a party defendant, this case should be dismissed under F.R.C.P. Rule 19(b).   

 The Court of Appeals for the Ninth Circuit provided significant guidance regarding how 

to determine whether an Indian tribe is an indispensable party.  In Confederated Tribes v. Lujan, 

928 F.2d 1496 (9th Cir. 1991) (“Lujan”), the court was faced with the question of whether the 

district court could address the issue of the United States’ recognition of the Quinault Tribe 

without joining that tribe as a party to the action.  After determining that the Quinault Tribe was 

a necessary party under F.R.C.P. Rule 19(a), the court addressed whether it was indispensable to 

the point that the litigation should be dismissed.  This required consideration of F.R.C.P. Rule 

19(b), which provides: 

(b) When Joinder Is Not Feasible. 
If a person who is required to be joined if feasible cannot be joined, the court 
must determine whether, in equity and good conscience, the action should 
proceed among the existing parties or should be dismissed. The factors for the 
court to consider include: 

(1) the extent to which a judgment rendered in the person's absence might 
prejudice that person or the existing parties;  

(2) the extent to which any prejudice could be lessened or avoided by:  
(A) protective provisions in the judgment;  
(B) shaping the relief; or  
(C) other measures;  

(3) whether a judgment rendered in the person's absence would be adequate; 
and  

(4) whether the plaintiff would have an adequate remedy if the action were 
dismissed for nonjoinder. 
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In order to determine first whether the absent Quinault Tribe was a necessary party the Court of 

Appeals for the Ninth Circuit noted that a two-part analysis was required:  The court must first 

consider if complete relief is possible among the parties to the present action, and then must 

consider whether the absent party has a legally protected interest in the result of the case.  Lujan 

at 1498, citing Makah Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Cir. 1990).  The Ninth 

Circuit concluded first that the Quinault Tribe was a necessary party because success by 

plaintiffs would not afford plaintiffs complete relief – the judgment against the named 

defendants would not be binding on the Quinault Nation, which would be free to continue to 

assert sovereign powers and management responsibilities.  Second, the Quinault Nation 

“undoubtedly has a legal interest in the litigation,” for even partial success could subject the 

Quinault Nation “to substantial risk of multiple or inconsistent legal obligations.”  Lujan, 928 

F.2d at 1498. 

 Having determined that the Quinault Nation was a necessary party, the Ninth Circuit 

noted that in the usual course the absent party would be joined.  However, when an Indian 

sovereign is the absent party any such joinder will be trumped by sovereign immunity – as 

PacifiCorp has already discovered in this case.  Thus the question became whether the factors of 

F.R.C.P. Rule 19(b), supra, would require that the case be dismissed. 

 There are four factors that the court must consider under Rule 19(b):  prejudice to any 

party or the absent party, whether relief can be shaped to lessen that prejudice, whether an 

adequate remedy, even if not complete, can be awarded without the absent party, and whether 

there exists an alternative forum.  Lujan, 928 F.2d at 1499.  Analyzing these four factors the 

Ninth Circuit affirmed the trial court’s decision that three of the factors require dismissal – there 
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would be clear prejudice to the Quinault Nation because it would affect the scope of the Nation’s 

authority over its reservation, no relief could be fashioned that would avoid the prejudice and 

there was no compromise position that could satisfy plaintiffs without prejudice to the Quinault 

Nation. 

 The same analysis is directly applicable to the instant case and requires dismissal:  Here, 

a judgment in favor of PacifiCorp (i) would prejudice the Crow Tribe because it would alter the 

Tribe’s own sovereign authority on the reservation, more specifically its jurisdiction over “Indian 

agricultural lands” under AIARMA, (ii) no relief can be fashioned to avoid that prejudice, and 

(iii) there is no compromise position that would satisfy plaintiffs.  Moreover, in this case – unlike 

in Lujan there is an alternative remedy – pursuit of the case now pending in Tribal Court that 

PacifiCorp is seeking to enjoin.  Once the Tribal Court issues its decision, of course, this Court 

upon appeal will be in a position to review that decision, thereby ultimately safeguarding 

PacifiCorp’s interests. 

 For the foregoing reasons, it appears inescapable that PacifiCorp’s complaint must be 

dismissed for failure to join an indispensable party.   

IV. PRUDENTIAL LIMITATIONS REQUIRE DISMISSAL 

 PacifiCorp’s complaint should be dismissed on prudential grounds.  First, 

notwithstanding that the Crow Tribal Court has been dismissed as a defendant, as noted above 

the reasons it gave for dismissing this litigation remain valid, among them that an injunction 

would interfere with the exercise of sovereign power.  But here there is an additional harm that 

would be inflicted on the Real Birds should this Court find for PacifiCorp:  Such a decision 

would prohibit the Real Birds from seeking redress of their grievances in Tribal Court – 
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grievances that the Real Birds apparently cannot bring to this Court.  See Marek v. Avista Corp., 

2006 WL 449259 *3 (D. Idaho).   

 Finally, dismissal of the complaint would be in accord with federal juridical policy.  

There is a strong federal policy against interference in another sovereign’s court matters.  For 

example, Congress has prohibited federal courts from staying state court proceedings unless such 

is explicitly authorized by act of Congress, is necessary in aid of its jurisdiction, or is necessary 

to protect or effectuate its judgments.  28 U.S.C. § 2283.  This policy should apply with equal 

force to tribal court jurisdiction. 

V. CONCLUSION 

 For the foregoing reasons PacifiCorp’s complaint should be dismissed. 
 

 
        Respectfully submitted, 
 
 
        /s/ Thomas H. Nelson                            

Thomas H. Nelson 
PO Box 1211 
Welches, OR  97067 
Attorney for Defendants 
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