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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION

SAGINAW CHIPPEWA INDIAN TRIBE Case No. 05-10296-BC
Honorable Thomas L. Ludington

Plaintiff,

and

THE UNITED STATES OF AMERICA

Intervenor-Plaintiff

v.

JENNIFER GRANHOLM, Governor of the
State of Michigan in her official capacity, MIKE
COX, Attorney General of the State of Michigan
in his official capacity, JAY B. RISING, 
Treasurer of the State of Michigan, and the
STATE OF MICHIGAN

Defendant,

and

THE COUNTY OF ISABELLA

Intervenor-Defendant,

and

THE CITY OF MT. PLEASANT

Intervenor Defendant.
___________________________________________/

ISABELLA COUNTY’S MOTION FOR CERTIFICATION AND  
STAY OF PROCEEDINGS

NOW COMES Larry J. Burdick, Prosecuting Attorney for the County of Isabella, on
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behalf of Isabella County, and hereby moves this Honorable Court to certify its Order dated

October 22, 2008 and to stay the proceedings during the pendency of appeal, to-wit:

1. This Court issued an Opinion and Order on October 22, 2008 providing that the

Defendants may not rely on the time-based equitable defenses of laches, estoppel,

acquiescence, or impossibility, and that any testimony or proofs offered in support of

these defenses are irrelevant.  However, this Court concluded that such testimony may

become relevant if the Plaintiffs prevail on the merits.  The Court ordered that the action

be bifurcated into an adjudicative phase and a remedial phase, if necessary.

2. 28 U.S.C. Sec. 1292(b) provides:

“When a district judge, in making a civil action an order not otherwise appealable under

this section, shall be of the opinion that such order involves a controlling question of law

as to which there is a substantial ground for difference of opinion and that an immediate

appeal from the order may materially advance the ultimate termination of litigation, he 

shall state in writing in such order.  The Court of Appeals which would have jurisdiction

of an appeal of such action may thereupon, in its discretion, permit an appeal to be taken

from such order, if application is made to it within ten days after the entry of the order.”

3. Federal Rule of Appellate Procedure 5(a)(3) provides that “[i]f a party cannot petition for

appeal unless the district court first enters an order granting permission to do so or stating

that the necessary conditions are met, the district court may amend its order, either on its

own or in response to a party’s motion, to include the required permission or statement. 

In that event, the time to petition runs from entry of the amended order.”

4. Pursuant to Local Rule 17, the City of Mt. Pleasant sought concurrence for its Motion for
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Certification from all parties.  The Saginaw Chippewa Indian Tribe indicated that it did

not concur with such a motion.

WHEREFORE, Isabella County respectfully requests this Honorable Court to certify its

October 22, 2008 Order so that an interlocutory appeal may be sought to the Sixth Circuit Court

of Appeals, and that a Stay of Proceedings be issued during this process.

Date: November 3, 2008 s/Larry J. Burdick                                   
Prosecuting Attorney for Isabella County 
200 N. Main St.
Mt. Pleasant, MI 48858
Telephone:  (989) 772-0911 ext.  311
lburdick@isabellacounty.org (P31930)
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BRIEF IN SUPPORT OF MOTION FOR CERTIFICATION AND 

STAY OF PROCEEDINGS

Congress created the interlocutory appeal to permit immediate appellate review of an

order that does not dispose of the case on its merits.  28 U.S.C. Sec. 1292(b); Baden-Winterwood

v. Life Time Fitness, 2007 U.S. Dist. LEXIS 58753 (S.D. Ohio).  A court’s power to certify a

judgment to permit an interlocutory appeal under Sec. 1292(b) should be sparingly applied. 

Vitols v Citizens Banking Co., 984 F.2d 168, 170 (6  Cir. 1993).  Firm final judgments remainth

the general rule in federal court and interlocutory appeals under Sec. 1292(b) should be reserved

for “exceptional cases.”  Caterpillar Inc. v Lewis, 519 U.S. 61, 74 (1996).                                       

             Under Sec. 1292(b), a court may certify a judgment to allow an interlocutory appeal

when its decision (1) involves a controlling question of law, (2) there is a substantial ground for

difference of opinion about the controlling question, and (3) an immediate appeal would

materially advance the ultimate termination of the litigation.  Vitols v Citizens Banking Co., 984

F.2d 168, 170 (6  Cir. 1993).                                                                                                              th

             First, in the case at hand, is there a controlling question of law as required by 28 U.S.C.

Sec. 1292(b)?  An issue is “controlling” if its resolution could materially affect the litigation’s

outcome or if its resolution on appeal “has precedential value, if it is central to liability, or if it

could result in a reversal of a district court’s final judgment, or if it would save the court and the

litigants substantial time and resources.”  Baden-Winterwood, 2007 U.S. Dist. LEXIS 58753 at 4. 

In the case at hand, the Court’s Opinion and Order dated October 22, 2008 provides that the

Defendants may not rely on time-based equitable defenses of laches, estoppel, acquiescence, or

impossibility and that testimony and proofs offered in support of these defenses are irrelevant. 
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The Court specifically ordered that the Defendants may not rely on, or advance any evidentiary

support for, the above-mentioned time based equitable defenses.   Certainly this Order, which

prohibits the Defendants from asserting and using several equitable defenses, is a resolution that

“materially affects the litigation’s outcome.”                                                                                     

             Second, is there a substantial ground for difference of opinion?  In order for there to be a

substantial ground for difference of opinion, “there must be serious doubt as to how an issue

should be decided.”  Baden-Winterwood, 2007 U.S. Dist. LEXIS 58753 at 6.  A “substantial

ground” for difference of opinion exists only where (1) the issue is difficult and of first

impression or (2) a difference of opinion exists within the controlling circuit, or (3) the circuits

are split on the issue.  Id. at 4.  In the case at hand, there is a substantial ground for difference of

opinion.  The Supreme Court held in City of Sherrill v Oneida Indian Nation, 544 U.S. 197

(2005), that equitable doctrines, such as laches, acquiescence, and impossibility, can, in

appropriate circumstances, be applied to Indian land claims.  The Court in Sherrill held that the

defenses of laches bars remedies in ancient possessory claims that are disruptive in nature, i.e.

remedies that “project redress for the Tribe into the present and future.”  Id. at 202.  Following

the Sherrill decision, the Second Circuit in Cayuga Indian Nation of New York v Pataki, 413

F.3d 266 (2d Cir. 2005), cert. denied, 126 S. Ct. 2021, 2022, 164 L. Ed. 2d 780 (2006), found

that “Sherrill has dramatically altered the legal landscape for Indian land claims.”  Id. at 273. 

The Second Circuit in Cayuga found that disruptive possessory land claims are subject to

equitable doctrines, specifically laches, and that in certain situations, laches is available against

the government.  Id. at 278.  The Cayuga Court held that “Sherrill’s holding is not narrowly

limited to claims identical to that brought by the Oneidas, seeking revival of sovereignty, but
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rather, that these equitable defenses apply to ‘disruptive’ Indian land claims more generally.”  Id.

at 274.  Through its Opinion and Order dated October 22, 2008, this Court distinguished the

cases of Sherrill and Cayuga from the present case and ordered that the Defendants may not rely

on time-based equitable arguments, despite the Second Circuit finding that Sherrill had

dramatically altered the legal landscape for Indian land claims and that disruptive possessory land

claims are subject to equitable doctrines.  In effect, this Court has “disagreed” with the Second

Circuit, demonstrating that there is a substantial ground for difference of opinion.                          

            Third, would an immediate appeal materially advance the ultimate termination of

litigation?  This requirement may be met by judicial economy. See Eagan v CSX Transp. Inc. 294 

F.Supp.2d 911, 916 (E.D.Mich. 2003) (elimination of need for second trial would materially

advance the litigation).  In the case at hand, the Court’s Opinion and Order dated October 22,

2008 ordered that this action be bifurcated into two phases, an adjudication phase and, if

necessary, a remedial phase.  However, several of the parties’ listed witnesses appear on their

amended witness lists for both the “adjudicative” and “remedial” phases.  For example, the State

of Michigan offers Don Seal of the Saginaw Chippewa Tribal Planning Department for both the

substantive and remedial phases of trial.  The City of Mt. Pleasant lists several of the same

witnesses for the “jurisdictional history (Rosebud Sioux )/diminishment” phase and for the1

remedial phase.  The Saginaw Chippewa Indian Tribe’s witness list indicates the possibility of

additional witnesses relevant under Rosebud Sioux, if necessary.  It appears that many of the

same witnesses and evidence would be duplicative if the proceedings are bifurcated.  An

Case 1:05-cv-10296-TLL-CEB     Document 133      Filed 11/03/2008     Page 6 of 7

http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW8.10&referencepositiontype=S&serialnum=2003903483&fn=_top&sv=Split&referenceposition=916&findtype=Y&tc=-1&ordoc=2014557942&db=4637&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw


7

immediate appeal may materially advance the ultimate termination of this case by potentially

eliminating the need for bifurcated proceedings. It appears that the Court need only find that

immediate appeal of this issue may advance the termination of the litigation.  See In re City of

Memphis, 293 F.3d 345, 350 (6  Cir. 2002); 28 U.S.C. Sec. 1292(b) (permitting interlocutoryth

appeal where district court finds “that an immediate appeal from the order may materially

advance the ultimate termination of litigation”).

Date: November 3, 2008 Respectfully submitted,

s/Larry J. Burdick                                   
Prosecuting Attorney for Isabella County 
200 N. Main St.
Mt. Pleasant, MI 48858
Telephone:  (989) 772-0911 ext.  311
lburdick@isabellacounty.org (P31930)

CERTIFICATE OF SERVICE

I hereby certify that on November 3, 2008, I electronically filed Isabella County’s Motion for Certification and Stay of
Proceedings and Brief, with the Clerk of the Court using the ECF system, which will send notification of such filing to the
following: Sean J. Reed, 7070 E. Broadway Rd., Mt. Pleasant, MI 48858; William A. Szotkowski, 1360 Energy Park Drive,
Suite 210, St. Paul, MN 55108-5252; Patricia Miller, L’Enfant Plaza Station, P.O. Box 44378, Washington, DC 20026-4378;
and Todd Adams, 525 W. Ottawa St., Fl. 6, P.O. Box 30755, Lansing, MI 48909.

Date: November 3, 2008 s/Larry J. Burdick                                   
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