
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INDIAN EDUCATORS FEDERATION :
(Local 4524 of the AMERICAN FEDERATION :
OF TEACHERS, AFL-CIO), :

:
plaintiff, :

:
v. :

:
KIRK KEMPTHORNE, SECRETARY, : Case No. 1:04-cv-1215 (TFH)
UNITED STATES DEPARTMENT :
OF THE INTERIOR, :

:
defendant. :

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF’S MOTION FOR PERMANENT INJUNCTION AND IN

   OPPOSITION TO DEFENDANT’S MOTION FOR ENTRY OF FINAL JUDGMENT

The Secretary is attempting to parley his loss in this case into an opportunity to

narrow the scope of Indian preference by suggesting that its application should be limited

to only those positions - rather than organizational units - that “primarily and directly”

provide services to Indians. If the Secretary’s new interpretation of the statute is adopted,

the defendant would not only use it as an excuse to avoid the application of Indian

preference anywhere in the Office of the Assistant Secretary for Indian Affairs (“AS-IA”)

and the Office of Special Trustee (“OST”), but it would enable him to strip Indian

preference from many positions in the Bureau of Indian Affairs.  The Court should,

instead, issue an injunction ordering the Secretary to apply Indian preference to all
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positions in AS-IA and OST as well as to any other positions in the Department that are

directly and primarily related to providing such services. 

I. The Secretary is required to apply Indian Preference to “organizational
units” involved in the administration of Indian affairs, not just to “positions”
which primarily and directly provide services to Indians. An injunction is
necessary because the defendant is attempting to skirt this requirement. 

The defendant writes that “any injunction here should relate only to positions in . .

. OST and AS-IA, and only to the positions in those offices that primarily and directly

provide services to Indians.” Def. Memorandum at 9. However, the defendant has

previously told the Court that there are no such positions:

The primary function of the BIA has been . . . to provide services to
Indians directly, in the manner of a state or local government. By contrast,
OST was created to help implement the federal government’s trust
functions. . . Thus rather than providing direct services to Indians or
allowing Indians to govern themselves in the manner encouraged by the
1934 legislation, the focus of the OST is on helping the federal government
fulfill responsibilities left over from the days of the allotment policy. The
mission of the Office of the Assistant Secretary for Indian Affairs is,
likewise, broad and national, rather than primarily local and service
oriented.

Defendant’s Memorandum of Law in Support of Defendant’s Motion to Dismiss or in the

Alternative, For Summary Judgment, (Dec. 17, 2004) at 27-28 (citations omitted).

“Unlike the BIA, whose role tends to focus on the delivery of basic services directly to

Indians . . . the role of the Office of the Assistant Secretary is quite broad.” id. at 12.

“[T]he Office of the Assistant Secretary for Indian Affairs does not exist to “administ[er]
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functions or services.” id. at 16. Thus, it is quite clear that absent an injunction

specifically ordering the Secretary to apply Indian preference to AS-IA and OST, he will

not do so. 

In arguing that Indian preference applies “only to the positions in those offices that

primarily and directly provide services to Indians” rather than to the offices themselves,

the Secretary ignores the statutory language. The Indian preference statute has two parts -

the first enacted in 1934 as Section 12 of the Indian Reorganization Act, which gives

preference to Indians in hiring (25 U.S.C. § 472), and an amendment enacted in 1979

which extended the hiring preference mandated by Section 12 by granting Indians

preference in the event of a reduction-in-force (25 U.S.C. § 472(a)).  The 1934 statute did

not limit the application of Indian preference solely to those position that “primarily”

and/or “directly” provide services to Indians, but applied preference to a broader category

of positions involved “in the administration of functions or services affecting any Indian

tribe.” 25 U.S.C. § 472.  Interior Solicitor Krulitz explained that the language of Section

12 is broader than “directly and primarily related to providing services to Indians,” which

had its origins in regulations of the Civil Service Commission, and not in Section 12:

Further, it is my opinion that the function of positions to which
preference applies is broader, i.e., less stringent that “directly and primarily
related to providing services to the providing of services to Indians.” That
standard is used in 5 CFR § 213.3112(a)(7) to identify those positions
which may be filled by use of Schedule A authority. The standard contained
in § 12 merely requires that the positions be those which are “in the
administration of functions or services affecting any Indian tribe.”
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Opinion of the Solicitor (June 13, 1979) at 2 (reproduced at page A-13 of the Appendix to

the Plaintiff’s Motion for Summary Judgment). Solicitor Krulitz “conclude[d] that

preference is applicable to all positions within the Office of the Assistant Secretary.”

Opinion at 6 (A-17). It should be noted that the defendant’s proposed “functional” test is

even narrower than that contained in the Civil Service Commission (and now OPM)

regulations. The CSC and now OPM exempt from the competitive service those positions

which are “directly and primarily related to providing services to Indians,” which

includes positions that are a step removed from those that directly provide services. 72

Fed. Reg. 60148 (October 23, 2007), § 213.3112(a)(7). 

Shortly after Solicitor Krulitz’s opinion, Congress extended Indian preference to

reductions-in-force. The language of the 1979 amendment states that Indian preference

applied to the BIA “and all other organizational units in the Department of Interior

directly and primarily related to providing services to Indians,” as opposed to individual

positions. 25 U.S.C. § 472a(e) (emphasis added). 

In Albuquerque Indian Rights v. Lujan, 930 F.2d 49, 51 (D.C. Cir. 1991), the Court

of Appeals recognized that Indian preference applied to organizational units, not just

positions, when it noted that the Interior Department “has traditionally interpreted the

term ‘Indian Office’ broadly to include all units within DOI ‘directly and primarily

related to the providing of services to Indians,’ not limiting application solely to positions

within the BIA.” 
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AS-IA and OST are clearly involved “in the administration of functions or services

affecting any Indian tribe” and their primary mission is directly and primarily related to

providing services to Indians. Reproduced as an addendum to this brief is a letter recently

submitted by the Interior Department’s Solicitor’s Office to the Federal Labor Relations

Authority in a recent case in which the IEF sought to extend its collective bargaining

rights to AS-IA. The Department did not oppose the inclusion of non-supervisory AS-IA

employees in the IEF’s bargaining unit because most AS-IA positions came from the BIA

and because the mission of the two offices are so similar and integrated. As the Solicitor

explains:

Prior to 2003-2004, AS-IA employed approximately 35-40
employees. . . .As a result of a reorganization of the Bureau of Indian
Affairs, which has always been a subordinate element of AS-IA,
approximately 100 positions were transferred from BIA to AS-IA during
2003 and 2004. Since 2005, approximately 100 additional positions have
been transferred from BIA to AS-IA. . . .

*     *     *

Transferred employees are performing substantially the same duties
and functions in AS-IA as they were performing in BIA. Transferred
positions have the same mission in AS-IA as when those positions were in
BIA.

*     *     * 

AS-IA, BIA and BIE comprise the Indian Affairs organization.
Among other initiatives, AS-IA creates and promulgates policy for all
aspects of AS-IA, BIA and BIE. AS-IA has predominant responsibility for
administrative matters throughout AS-IA, BIA and BIE. AS-IA provides
primary policy setting and management oversight for the Indian Affairs
organization, and administers support functions to BIA and BIE. . . . The
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missions of these three organizations are interrelated; each depends on the
other to accomplish their work and mission effectively and efficiently. 

It is necessary to apply Indian preference to the policy and decision-making

apparatus in order to effectuate the policies behind the 1934 Indian Reorganization Act.

As the Supreme Court explained in Morton v. Mancari, 417 U.S. 535, 542 (1974), “the

overriding purpose of that particular Act was to establish machinery whereby Indian

tribes would be able to assume a greater degree of self-government, both politically and

economically.” The employment criterion in particular was “designed to further the cause

of Indian self-government and to make the BIA more responsive to the needs of its

constituent groups. It is directed to participation by the governed in the governing

agency.” 417 U.S. at 553-54. The primary purpose of the law - and the basis on which it

was found to be constitutional and not an impermissible racial hiring preference - would

be thwarted if Indian preference was limited, as the defendant urges, to those positions

which merely implement the decisions and which merely carry out the services which the

white man decides to provide. 

If the Court agrees that the Secretary can decide to apply Indian preference on a

position-by-position basis within AS-IA and OST, the Court will be giving the Secretary

license to strip Indian preference from any position in the BIA that it does not deem to be

“directly and primarily” providing services to Indians. This might include all support staff

and administrative positions, as well as any position not actually located on an Indian
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reservation. This would be the most significant retrenchments in Indian preference since

the first Indian preference statute was enacted in 1834. 

The functional test or position-by-position examination should only be applied

when Indian service positions are moved from an organizational unit in Interior whose

primary mission involves Indian affairs to an organizational unit that is not. For example,

in May, 1986 the Acting Associate Solicitor was asked for an opinion whether Indian

preference would still apply to BIA administrative services positions that are consolidated

with similar positions from elsewhere in the Department into a single “host bureau” that

would service multiple Interior agencies. He wrote that:

[W]hen considering whether the Department should apply Indian
preference to positions in a consolidated service delivery operation, the
primary issue will be the extent to which the positions are involved in the
delivery of services to Indians. The more Departmental-wide the duties of a
position are, the less likely Indian preference would apply to that position.
Whether Indian preference applies will have to be determined on a case-by-
case basis, considering all the facts and circumstances presented.

Decision of the Acting Associate Solicitor (May 6, 1986) at 3 (Page A-23 of appendix to

Plaintiff’s motion for summary judgment). It is necessary to apply Indian preference to

Indian service positions even if they are not in “organizational units in the Department of

Interior directly and primarily related to providing services to Indians.” Otherwise, the

Department can escape the application on Indian preference simply by shuffling positions

around the Department or consolidating them with other offices.
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II. Injunctive relief is necessary because the IEF’s members have and will suffer
irreparable injury. Monetary damages are not available for violations of the
Indian preference laws. An injunction is in the public interest and is necessary
ensure that the Secretary complies with the Indian preference statute. 

An injunction is necessary because the IEF’s members have no remedy at law for

future violations. The Indian Preference Act does not provide a cause of action for

individual relief in the form of monetary damages for non-selection, even if it is

demonstrated that the Act was violated. Beams v. Norton, 327 F.Supp.2d 1323 (D. Kan.

2004), aff’d 141 Fed. Appx. 769 (10th Cir. Sept. 1, 2005), cert. denied, 546 U.S. 1215

(2006). 

The fact that the Secretary has taken the position that there are no “Indian service”

positions in AS-IA or OST demonstrate that the defendant’s violation of the Indian

preference statute is likely to continue. An injunction that specifically requires the

Secretary to apply Indian preference to all positions in AS-IA and OST will provide the

Secretary with the specificity required by Fed. R. Civ. P. 65 and eliminate any uncertainty

about the whether the Secretary is in compliance.

An injunction will promote the public interest because it will ensure compliance

with the Indian Reorganization Act and promote Indian self-governance and self-

determination. 

III. The IEF’s right to injunctive relief under the Administrative Procedures Act
for a violation of the Indian preference laws does not conflict with, nor is it
superceded by, the remedial scheme of the Civil Service Reform Act. Nor
would individual employees be entitled to enforce this injunction in contempt
proceedings.
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A.  An injunction in this case would not “constitute an end run around the

administrative remedies” provided by the Civil Service Reform Act.  The violation of

Indian preference does not constitute employment discrimination that may be remedied

by the EEOC. Rhonda Montgomery-Resendiz v. William Apgar, Acting Secretary, Dep’t

Health and Human Services, EEOC Doc 01991339, 2001 WL 120206 (EEOC 2001). Nor

may non-selection for promotion be appealed to the MSPB under the Civil Service

Reform Act. Becker v. Dep’t of Veteran’s Affairs, 107 M.S.P.R. 326, 331 (2007). 

The Civil Service Reform Act does not preclude Indians from obtaining relief

under the APA for violation of the Indian preference statute.  In holding that the CSRA

did not bar a Federally-employed Indian “with a grievance arising from a fundamental

Indian statute” from bringing an APA action to enforce the  Indian preference law, the

U.S. District Court for New Mexico wrote: “Although Congress has given clear

indication of its general intent in enacting the CSRA, it has given no indication that it

envisioned the consequent displacement of substantive and thriving Indian law.”

Mescalero Apache Tribe v. Rhoades, 755 F. Supp. 1484, 1487 (D.N.M. 1990).  

B. The defendant argues that “if an applicant for a position believed that a

particular decision was made in contravention of such an order, the decision would

become the subject of an injunction enforcement proceeding in this Court.” This is a

baseless fear. The circumstances in which third parties may enforce court orders through

civil contempt are limited and such proceedings are disfavored.  Even in employment

discrimination cases, only those non-parties who are specifically named in an injunction
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are entitled to seek enforcement of such orders through contempt proceedings under Fed.

R. Civil Proc. 7. Employment Discrimination Litigation Against the State of Alabama,

213 F.R.D. 592 (M.D. Ala. 2003)(African-American employees who were not

specifically identified by name in earlier injunction prohibiting employment

discrimination could not seek to enforce such order through contempt). Thus, an

injunction in this case would not “afford a new and additional avenue for redress” for

individual employees in circumvention of the Civil Service Reform Act, as the defendant

claims. 

For the foregoing reasons, the Court should enter final judgment in plaintiff’s

favor and issue the proposed injunction filed concurrently herewith. 

Respectfully submitted,

/s/
RICHARD J. HIRN
5335 Wisconsin Ave NW
Suite 440
Washington, DC 20015
202-274-1812
richard@hirnlaw.com
DC Bar no. 291849

Attorney for plaintiff Indian Educators
Federation, Local 4524 of the American
Federation of Teachers (AFL-CIO)
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