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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

SOUTHERN DIVISION 
 

DONNA CUMMINGS,   )      
      ) 
   Plaintiff,   ) 
      ) 
 vs.     )                
      )  Civil Action No.  7:07-CV-00189-BO 
THE LUMBEE TRIBE OF NORTH  ) 
CAROLINA and LEON JACOBS,  ) 
      ) 
   Defendants.  ) 
____________________________________)  
 
______________________________________________________________________________ 
 

BRIEF IN OPPOSITION OF DEFENDANT LEON JACOB’S MOTIONS TO DISMISS 
______________________________________________________________________________ 
 

 NOW COMES, Plaintiff, DONNA CUMMINGS, by and through counsel of record, 

Anderson Jones, PLLC, pursuant to Local Civil Rules 7.1 and 7.2(a), EDNC, and submits the 

following brief in opposition to Defendant LEON JACOBS 12(b) Motions to Dismiss pursuant 

to the Federal Rules of Civil Procedure. 

STATEMENT OF THE FACTS AND THE CASE 

 Plaintiff respectfully incorporates by reference its Statement of the Facts and Statement 

of the Case filed in this case in its Brief in Opposition to Defendant Lumbee Tribe of North 

Carolina’s Motions to Dismiss.   
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LEGAL ARGUMENT 

Title VII is applicable to Defendant Lumbee Tribe and Supplemental Jurisdiction of 
Defendant Jacobs is appropriate 

 
 Defendant Jacobs motions to dismiss are presumably based on the issue of this Court’s 

jurisdiction over the matter.  Defendant alleges that Defendant Lumbee is not subject to the 

Federal regulations of Title VII, and thus this courts supplemental jurisdiction of claims is 

inappropriate.  Defendant suggests that Indian groups should not be forced to rely on legislative 

action by Congress to establish a government-to-government relationship with the United States. 

The power to recognize Indian Tribes, however, is essentially committed to the political 

Branches. As our Supreme Court has explained, the "Constitution grants Congress broad general 

powers to legislate in respect to Indian tribes, powers that [the Court has] consistently described 

as 'plenary and exclusive.'" United States v. Lara, 541 U.S. 193, 200 (2004); see United States v. 

Holliday, 70 U.S. (3 Wall.) 407, 419 (1866). 

 The Defendant argues that this Court should recognize the Defendant as sovereign, 

ignore the authority of Congress to rule on such matters, and instead rely on the antiquated 1909 

Supreme Court case of Montoya v. United States to determine whether the Defendant is an 

“Indian Tribe” pursuant to 42 U.S.C.A. §2000e(b).  Defendant argues that this Court should 

determine Defendant’s tribal status, implementing factors used by the Supreme Court in 

Montoya.  Montoya was decided 75 years prior to codification of 25 C.F.R. Pt. 83, and has since 

been superseded by it.    

 Before the late 1970s, the Department of the Interior made decisions to acknowledge 

tribal status on an essentially ad hoc basis. See 43 Fed. Reg. 39,361 (1978); see also Felix S. 

Cohen, Handbook of Federal Indian Law 268-272 (1942). By the mid-1970s, however, the 
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Department concluded that the "recent increase in the number of [acknowledgment] requests 

before Interior necessitates the development of procedures to enable that a uniform and objective 

approach be taken to their evaluation." 42 Fed. Reg. 30,647 (1977).   

 In 1978, accordingly, the Department, acting pursuant to its general authority over "the 

management of all Indian affairs and of all matters arising out of Indian relations," 25 U.S.C. 2; 

see 25 U.S.C. 9; 43 U.S.C. 1457, promulgated regulations establishing a process for 

acknowledging that certain groups exist as Indian tribes. See 42 Fed. Reg. at 30,647; 43 Fed. 

Reg. at 23,743; id. at 39,361. Those regulations were revised in 1994, see 59 id. 9280, and they 

are now codified at 25 C.F.R. Pt. 83. The purpose of the regulations is to establish a departmental 

procedure and policy for acknowledging that certain American Indian groups exist as tribes.1 

Acknowledgment of tribal existence by the Department is a prerequisite to the protection, 

services, and benefits of the Federal government available to Indian tribes by virtue of their 

status as tribes. Acknowledgment shall also mean that the tribe is entitled to the immunities and 

privileges available to other federally acknowledged Indian tribes by virtue of their government-

to-government relationship with the United States as well as the responsibilities, powers, 

limitations and obligations of such tribes.   

  Since the codification of 25 C.F.R. Pt. 83, the courts have deferred to the Department of 

Interior for questions of tribal status.  "We conclude that the limited circumstances under which 

                                                 
1 The purpose of this part is to establish a departmental procedure and policy for acknowledging that certain 
American Indian groups exist as tribes. Acknowledgment of tribal existence by the Department is a prerequisite to 
the protection, services, and benefits of the Federal government available to Indian tribes by virtue of their status as 
tribes. Acknowledgment shall also mean that the tribe is entitled to the immunities and privileges available to other 
federally acknowledged Indian tribes by virtue of their government-to-government relationship with the United 
States as well as the responsibilities, powers, limitations and obligations of such tribes. Acknowledgment shall 
subject the Indian tribe to the same authority of Congress and the United States to which other federally 
acknowledged tribes are subjected. 25 C.F.R. Part 83.2    
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ad hoc judicial determinations of recognition were appropriate have been eclipsed by federal 

regulation." Golden Hill Paugussett Tribe v. Weicker, 39 F.3d 51 (2nd Cir. 1994).  "The 

Department of the Interior's creation of a structured administrative process to acknowledge 

nonrecognized Indian tribes using uniform criteria, and its experience and expertise in applying 

these standards, has now made deference to the primary jurisdiction of the agency appropriate."; 

United States v. 43.47 Acres of Land, 855 F. Supp. 549 (D. Conn. 1994). Deference to the 

Department of the Interior remains appropriate.   

 Even if the court were to consider the factors the Supreme Court used in Montoya a 

hundred years ago, the ability of the Defendant to be recognized as a tribe remains dubious.  

Defendant has failed to point out that although the State of North Carolina has recognized them 

as an indigenous people, none of the state statutes recognizing the Lumbee Indians, under that or 

previous names, required or recognized any formal government for the Lumbee Indians, set any 

membership criteria for the tribe, or established any rules governing the conduct of tribal 

referenda or other tribal business.2  In fact, as Defendant has petitioned Congress for Federal 

recognition, it has requested that the State of North Carolina remain in possession of jurisdiction 

“over all civil actions that arise in lands located within the State of North Carolina that are 

owned by, or held in trust by the United States for, the Lumbee Tribe of North Carolina, or any 

dependent Indian community of the Lumbee Tribe of North Carolina.” To Provide for the 

Recognition of the Lumbee Tribe of North Carolina, H.R 21,109th Cong. §5(a)(2) (2005). 

 As far as Montoya’s “Same or Similar Race” and “United in a Community” components 

are concerned, Defendant fails to mention that before 1980 the Lumbee Indians had never even 

                                                 
2 Plaintiff’s Complaint at 4, The Lumbee Tribe v. Lumbee Regional, 129 N.C. App. 431; 501 S.E.2d 388 (1998) (No. 
00-123). 
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maintained a formal tribal roll, any written membership criteria, or establish any formal 

enrollment procedures.3  Only in 1980 did the Defendant reduce to writing a formal enrollment 

procedure for prospective Lumbee members.4  Interestingly enough, this process was instituted 

only then to comply with the United States Department of the Interior’s newly adopted 

regulations under which Indian groups could petition for Federal acknowledgment as an Indian 

tribe.5   

 Further, whether Montoya’s “Under One Leadership or Government” and “United in a 

Community” prongs are met is also subject to argument.  As late as 1999, the North Carolina 

courts established a “Lumbee Self Determination Commission” with the purpose to establish 

whether the Lumbee people even desired a government, and if, so, what particular type of 

government.  Defendant has implemented the State of North Carolina’s court system to assist in 

determining whether its then acting “government” had any legitimate power over its people.6  

 Of course, this Court is not charged with the duty to judge the veracity of Defendant’s 

self description, nor should it be.  The Department of the Interior, with far superior resources to 

determine such matters, has declined to acknowledge that Defendant is an Indian tribe within the 

meaning of Federal law.7 The Defendant argues that this Court should recognize the Defendant 

as sovereign, despite the fact that Defendant could not demonstrate that it meets all seven 
                                                 
3 Plaintiff’s Complaint at 5, The Lumbee Tribe v. Lumbee Regional, 129 N.C. App. 431; 501 S.E.2d 388 (1998) (No. 
00-123). 
4 Id. 
5 Id. 
6 The Lumbee Tribe v. Lumbee Regional, 129 N.C. App. 431; 501 S.E.2d 388 (1998). 
7 Upon final determination that the petitioner exists as an Indian tribe, it shall be considered eligible for the services 
and benefits from the Federal government that are available to other federally recognized tribes. The newly 
acknowledged tribe shall be considered a historic tribe and shall be entitled to the privileges and immunities 
available to other federally recognized historic tribes by virtue of their government-to-government relationship with 
the United States. It shall also have the responsibilities and obligations of such tribes. Newly acknowledged Indian 
tribes shall likewise be subject to the same authority of Congress and the United States as are other federally 
acknowledged tribes. 25 C.F.R. Part 83.12(a) (emphasis added). 
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mandatory criteria for Federal acknowledgment as an Indian tribe under Part 83 of Title 25 of the 

United States Code of Federal Regulations.  As provided by 25 CFR Part 83.10(i), the Defendant 

or any individual or organization wishing to challenge or support the Department of the Interior’s 

finding had 180 days after the decision’s publication date to submit arguments and evidence to 

rebut or support the proposed finding before any final determination is issued.  The use of this 

Court’s resources for such a purpose is inappropriate.  The Defendant is subject to Federal 

regulations including Title VII.   

 Finally, Defendant Jacobs, at all times pertinent to the allegations made in the complaint, 

was a resident of North Carolina, kept a residence in North Carolina, and subjected himself to the 

jurisdiction of North Carolina.  Defendant Jacobs offers nothing in support of its notion that 

North Carolina does not have jurisdiction over the Lumbee group.8  Defendant Jacobs has 

established minimum contacts in North Carolina, and subjecting him to a lawsuit would not 

offend the notion of fair play and substantial justice.   

DEFENDANT JACOBS 12(b)6 MOTIONS ARE IMPROPER 

 A district court may reject a claim at the Rule 12(b)(6) stage only if "it appears beyond all 

doubt that the plaintiff can prove no set of facts in support of his claim that would entitle him to 

relief." Trulock v. Freeh, 275 F.3d 391, 405 (4th Cir. 2001).  Plaintiff has alleged that Defendant 

Jacobs disciplined her for making a complaint about the unequal treatment of men over women 

in violation of Title VII, and maliciously defamed her character to her peers in doing so.  

Defendant Jacobs’ 12(b)6 argument is based on issues of fact which are for a jury to decide, and 

his 12(b)6 motion should fail.  

                                                 
8 In fact, the Lumbee group specifically asks North Carolina to retain jurisdiction.  To Provide for the Recognition 
of the Lumbee Tribe of North Carolina, H.R 21,109th Cong. §5(a)(2) (2005). 
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CONCLUSION 

 The Lumbee tribe is not federally recognized and therefore possesses no immunity from 

federal law and Title VII.  Plaintiff has alleged all proper claims to establish a cause of action 

against Defendant Jacobs for defamation based on his actions, and all actions that are the subject 

of the complaint occurred in Eastern North Carolina.  Dismissal of neither Defendant is proper. 

 
This the 12th  day of May, 2008. 
 
 
      ANDERSON JONES, PLLC 
 
     By: __/S/   Todd A. Jones_________________ 
      Todd A. Jones, N.C. State Bar No. 25593 
      Post Office Box 20248 
      Raleigh, NC 27619 
      Tel: (919) 277-2541 
      Fax: (919) 277-2544 
      Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 
 

 This is to certify that the undersigned has this date served via the Court’s official 
electronic filing site and that all parties entitled to Notice will received such via the Court’s 
electronic distribution system pursuant to Rule 5 of the Federal Rules of Civil Procedure: 
 
 Christopher Derrenbacher 
 Edward Brooks 
 Paterson Dilthey, LLP 
 4020 Westchase Boulevard, Suite 550 
 Raleigh, North Carolina 27607 
 Attorney for Defendants 
 
 
 
This the 12th day of May, 2008. 
 
 
      ANDERSON JONES, PLLC 
 
     By: __/S/   Todd A. Jones_________________ 
      Todd A. Jones, N.C. State Bar No. 25593 
      Post Office Box 20248 
      Raleigh, NC 27619 
      Tel: (919) 277-2541 
      Fax: (919) 277-2544 
      Attorney for Plaintiff 
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