
UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION

SAGINAW CHIPPEWA INDIAN TRIBE Case No.  05-10296-BC
OF MICHIGAN, on its own behalf and
as parens patriae for its members, Hon. Thomas L. Ludington 

Plaintiff, 

and

THE UNITED STATES, 

Plaintiff-Intervenor 
vs.

JENNIFER GRANHOLM, Governor of 
the State of Michigan; MIKE COX, 
Attorney General of the State of Michigan; 
JAY B. RISING, Treasurer of the State
of Michigan; each in his/her 
official capacity, and THE STATE OF MICHIGAN, 

Defendants

and

THE CITY OF MT. PLEASANT, 

Defendant-Intervenor.

and

COUNTY OF ISABELLA, 

Defendant-Intervenor.

Sean J. Reed (P62026)
Attorney for Plaintiff 
Saginaw Chippewa Indian 
Tribe Legal Dept
7070 E Broadway Rd
Mount Pleasant, MI  48858
(989) 775-4032

William A. Szotkowski
Sara K. Van Norman 
Vanya S. Hogen
Jessica S. Intermill
Co-Counsel for Plaintiff 
1360 Energy Park Drive, Suite 210
St. Paul, MN 55108-5252
(651) 644-4710
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Patricia Miller 
Attorney for The United States 
U.S. Department of Justice
L’Enfant Plaza Station
P.O. Box 44378
Washington, DC 20026-4378
(202) 305-1117

Todd B. Adams (P36819)
Loretta S. Crum (P68297)
Attorneys for State of Michigan 
Assistant Attorney General
Environment Natural Resources &
Agriculture Div
525 W Ottawa St Fl 6
PO Box 30755
Lansing, MI  48909
(517) 373-7540

John J. Lynch (P16886)
Mary Ann J. O’Neil (P49063)
Matthew A. Romashko (P59447)
Attorneys of the City of Mt. Pleasant 
Lynch, Gallagher, Lynch, Martineau &     
  Hackett, P.L.L.C. 
555 North Main Street
Mt. Pleasant, MI 48858
(989) 773-9961

Larry J. Burdick (P31930)
Attorney for the County of Isabella
Isabella County Prosecuting 
     Attorney’s Office 
200 N. Main Street
Mt. Pleasant, MI 48858
(989) 772-0911 

MOTION TO AMEND AND CERTIFY THE
COURT’S OPINION AND ORDER OF OCTOBER 22, 2008

Introduction

Defendant, City of Mt. Pleasant, moves the Court to amend and certify its October

22, 2008 Opinion for possible interlocutory review pursuant to 28 USC § 1292(b).  The City

sought, and could not obtain, concurrence with this Motion pursuant to Local Rule 7.1(a)

Legal Standard 

The City of Mt. Pleasant asks this Court, pursuant to 28 USC § 1292(b), to certify for

interlocutory appeal the ruling and stay the proceedings in this Court until the matters are

resolved in one form or another by the Court of Appeals.  28 USC § 1292(b) provides:

When a district judge, in making in a civil action an order not
otherwise appealable under this section, shall be of the opinion
that such order involves a controlling question of law as to
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which there is substantial ground for difference of opinion and
that an immediate appeal from the order may materially
advance the ultimate termination of the litigation, he shall so
state in writing in such order.  The Court of Appeals which
would have jurisdiction of an appeal of such action may
thereupon, in its discretion, permit an appeal to be taken from
such order, if application is made to it within ten days after the
entry of the order: Provided, however, that application for an
appeal hereunder shall not stay proceedings in the district court
unless the district judge or the Court of Appeals or a judge
thereof shall so order.

For certification of an interlocutory appeal pursuant to 28 USC § 1292, the moving

party must show that: (1) the matter “involves a controlling question of law”; (2) “there is

substantial grounds for difference of opinion”; and (3) certification will “materially advance

the ultimate termination of the litigation.” Vitols v. Citizens Banking Co., 984 F2d 168, 170

(6th Cir, 1993).  Federal courts are reluctant to hear interlocutory appeals.  See Firestone

Tire & Rubber Co. v. Risjord, 449 US 368, 374 (1981).  “Review is granted sparingly and

only in exceptional cases”,  In Re City of Memphis, 293 F3d 345, 350 (6th Cir, 2002), where

a decision on appeal “may avoid protracted and expensive litigation.” Cardwell v.

Chesapeake & O.R. Co., 504 F2d 444, 446 (6th Cir,1974) (See Walker v Daimler-Chrysler

Corp., No. 02-CV-74698-DT (ED Mich, 2006) not reported in FSupp2d 2006 WL 932313,

ED Mich 2006 - Exhibit 1.)

Procedural History

Nearly three (3) years ago, on November 21, 2005, the Saginaw Chippewa Indian

Tribe of Michigan (Tribe) filed its Complaint for Declaratory and Injunctive Relief against the

State of Michigan Defendants (State).  The Tribe challenged the Defendants’ exercise of

criminal and civil jurisdiction within the historic Isabella Reservation, and asked for
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declaratory relief and an injunction under the Court’s equity jurisdiction pursuant to 42 USC

1983.  

On December 15, 2005, the State  filed its Answer to Complaint, asserting that the

Tribe had waited over one hundred (100) years to raise its claims of jurisdiction and that

during that time, the citizens of Michigan transacted business, bought property, and

conducted civil and criminal proceedings in the disputed area.  The State asserted the

defense of latches (Affirm. Def. 6) and also asserted that the “historic Isabella reservation”

had been diminished or disestablished because the vast majority of people within the

alleged historic reservation were not members of the Saginaw Chippewa Indian Tribe.  The

State asserted that units of State government had provided police protection, fire services,

educational, and many other public services to all residents of the historic reservation.

By October 5, 2006, the Court entered an Order permitting the United States to file

a motion to intervene.  The State’s answer to the Intervenor’s complaint asserted many of

the affirmative defenses already stated, but also added the impossibility doctrine as a

defense.  The City of Mt. Pleasant and County of Isabella were permitted to intervene in this

matter on November 16, 2007.  The City and the County have since filed their answers to

complaint and affirmative defenses, including equitable defenses of laches and estoppel.

The Court issued an Order Amending Scheduling Order and Setting a Briefing

Schedule on February 25, 2008, noting that the Plaintiffs maintained that the latches issue

raised solely a question of law that could be resolved with a motion in limine.  On April 4,

2008, the United States filed a Motion in Limine and for Partial Summary Judgment

(Document 67) and the Saginaw Chippewa Tribe filed a Motion in Limine and to Strike

Defenses or Limit Discovery (Document 73).  Both the United States and the Tribe asserted
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that Defendants’ equitable defenses of laches, estoppel, and impossibility were excluded

as a matter of law against the United States because this case concerns federal Indian

treaty rights and reservation boundaries.  The State, County, and City filed responses to the

respective Motions.  This Court heard oral argument on these motions on July 9, 2008 and

ultimately issued it Opinion and Order on October 22, 2008.  (Document 121) 

Application

The City of Mt. Pleasant requests that this Court certify the question of whether

Defendants’ equitable defenses of laches, estoppel, and impossibility are precluded as a

matter of law against the United States and the Tribe because this case concerns federal

Indian treaty rights and reservation boundaries.

The applicability of equitable defenses involve a controlling question of
law; there is substantial ground for difference of opinion; and
certification will materially advance the ultimate termination of the
litigation. 

A question of law arises where application of common law doctrine is involved.

Ahrenholz v. Board of Trustees of University of Illinois, 219 F3d 674 (7  Cir, 2000), 219 F3dth

674 (7  Cir, 2000).  In Atlantic City Elec. Co. v. General Elec. Co., 207 FSupp 613 (SDNY,th

1962), an order denying a motion to strike certain allegations of a complaint in an antitrust

treble damage action were considered, for purposes of appeal, to involve a controlling issue

of law as to which there was substantial grounds for differences of opinion where the ruling

on the motion required a determination of whether a four-year statute of limitations under

the statute was tolled during a period of fraudulent concealment, and determination affected

scope of discovery, length, and complexity of ultimate trial.  In this case, both the United

States and the Tribe asserted that Defendants’ equitable defenses of laches, estoppel, and
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impossibility – all common law doctrines with similarities of to principles underlying statutes

of limitations – were excluded as a matter of law against the United States because this

case concerns federal Indian treaty rights and reservation boundaries. 

“Substantial ground for a difference of opinion,” such as would support interlocutory

appeal of controlling question of law, must arise out of a genuine doubt as to whether the

district court applied the correct legal standard in its order, and this requirement may be met

when (1) there is conflicting authority on the issue, or (2) the issue is particularly difficult and

of first impression; the district court must analyze the strength of the arguments in

opposition to the challenged district court order when deciding whether the issue for

interlocutory appeal is truly one on which there is substantial ground for dispute.  Consub

Delaware LLC v. Schahin Engenharia Limitada, 476 FSupp2d 305 (SDNY, 2007).  The City

of Mt. Pleasant asserted that both Native American Tribes and the United States have

individually been held subject to equitable defenses.   The United States, as a joint plaintiff

with a Tribe, poses a unique but not completely new circumstance.  There is a clear

evolving trend, following the recent Supreme Court decision in City of Sherrill v. Oneida

Indian Nation of New York, 544 US 197 (2005), that equitable defenses can apply not only

against Tribes attempting to assert sovereign rights over land, but also against the United

States when it intervenes on a Tribe’s behalf.  This case falls squarely within the developing

trend. 

It has long been held that where the United States seeks to enforce the rights of a

third party, and not for the purpose of protecting any public interest, title, or property, that

laches can apply against the United States.  United States v. Beebe, 127 US 338 (1888)
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Additionally, the rule of Beebe, that the United States is subject to laches where it seeks
to enforce the rights of a third party which is not otherwise in the public interest, runs
counter to Defendant’s assertion that “the only” exception to laches against the United
States is where it acts in a business capacity.  See Defendant’s Brief, p. 6, fn. 11.

2

Sherrill, discussed further below, permitted laches as a defense against the plaintiff Tribe
on a land-based claim.  The United States did not intervene in Sherrill, but only filed as
amicus, so there was no issue as to laches applying against it.  Cayuga extended Sherrill’s
logic to permit laches against both the plaintiff Tribe and the United States where it
intervened on the Tribe’s behalf on a land-based claim.  As an aside, the statement in
Jackson quoted by the Tribe in its Motion to Strike, pp. 6-7, that State laches have no
applicability to suits by the federal government, is obviated by Sherrill and its subsequent
application to the United States in Cayuga, as Sherrill relies exclusively on federal
equitable defenses.  See Cayuga, 413 F3d at 279.

7

Insofar as the interest of the Tribe is a private, rather than public, interest, the rule of Beebe

applies.    The recent Supreme Court decision in City of Sherrill v. Oneida Indian Nation of1

New York, 544 US 197 (2005), permitted the defendants to raise the doctrine of laches

against both the Tribe and the United States, which had intervened on the Tribe’s behalf.2

In City of Sherrill, the Supreme Court ruled that the Oneida Indian Nation's long lapse

in control over some recently reacquired land in New York State was a bar from the

reassertion of sovereign immunity from property taxation of that land.  (Historically,  land

owned by a tribe or land made a part of a tribal reservation by the federal government was

exempt from State and local taxes.)  In 1997 and 1998, Oneida purchased separate parcels

of land in the City of Sherrill, New York.  These properties were once contained within the

historic Oneida Reservation, and were last possessed by the Oneidas as a tribal entity in

1805.  In that year, the Oneida Nation transferred the parcels to one of its members, who

sold the land to a non-Indian in 1807.  The properties thereafter remained in non-Indian

hands until the Oneida reacquired them in open-market transactions.  The Oneidas
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asserted that the land purchased by them should assume the same status as all land which

remained in its control from the time of early European settlement of New York. 

The Court rejected that approach, relying on equitable defenses; the Court applied

the doctrine of laches and explained:

The principle that the passage of time can preclude relief has deep roots in
our law, and this Court has recognized this prescription in various guises. It
is well established that laches, a doctrine focused on one side's inaction and
the other's legitimate reliance, may bar long-dormant claims for equitable
relief. . . . There is no dispute that it has been two centuries since the Oneidas
last exercised regulatory control over the properties here or held them free
from local taxation. Parcel-by-parcel revival of their sovereign status, given
the extraordinary passage of time, would dishonor 'the historic wisdom in the
value of repose’.

Sherrill, 544 US at 217.

The application of equitable defenses against a Tribe seeking to enforce its treaty-

based right was expanded in 2005 to include a tribe the United States in Cayuga Indian

Nation of New York v. George Pataki, 413 F3d 266 (2  Cir, 2005).  In Cayuga, the Cayugand

Indian Nation of New York (“Tribe”) sought damages for past dispossession from claimed

tribal lands, as well as the ejectment of all current owners.  The court in Cayuga, following

United States v. Admin. Enterprises, Inc., 46 F3d 670 (7  Cir, 1995), set forth threeth

possibilities when laches might apply against the United States: (1) only in the most

egregious instances of laches; (2) where the was no statute of limitations; and (3) 

to draw a line between government suits in which the government is seeking
to enforce either on its own behalf or that of private parties what are the
nature of private rights, and government suits to enforce sovereign rights, and
to allow laches as a defense in the former classes of cases but not the latter.
Cayuga, 413 F3d at 279 (internal quotes omitted). 
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The court in Cayuga stated that it did not have to decide which of the three

possibilities governed because all three applied.  Id.  As to whether the Cayuga Tribe’s

property-based claims were private rights, the court stated: 

the United States intervened in this case to vindicate the interest of the Tribe,
with whom it has a trust relationship. n8

n8 Our holding here thus does not disturb our statement in  United States v.
Angell, 292 F3d 333, 338 (2  Cir, 2002), that "laches is not available againstnd

the federal government when it undertakes to enforce a public right or protect
the public interest," inasmuch as this case does not involve the enforcement
of a public right or the protection of the public interest.  Id.

Likewise, the interest asserted by the Tribe here is a private interest.  It is based on

an exclusive claim to property-based rights.  A Tribe’s sovereign, jurisdictional rights are

treaty based and are not free-floating; they must be based on real property on which the

Tribe can assert an exclusive claim.  The lands in question in this suit are not lands which

have been in the possession or control of the Tribe, as asserted by the City in its affirmative

defenses and its pleadings.  The jurisdictional rights claimed by the Tribe here are but one

stick in their particular bundle of property rights; these rights are not shared with the public,

nor do they benefit any party but the Tribe itself.  The fact that the United States has

intervened on the Tribe’s behalf does not change this fact, per Beebe.  Laches may

therefore apply as the United States is intervening here to assert a private interest. 

This Court ruled in its October 22, 2008 Opinion and Order (Document 121) that

Sherrill and Cayuga were distinguishable from the instant matter because those cases

involved judicial relief based on the violations of the Nonintercourse Act where Congress

defined a substantive prohibition, but did not give a remedy and, because of the difference

in the character of the claims advanced – Sherrill involved a determination that local
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governments could not collect taxes and Cayuga involved enforcement of a money

judgement based on a right to immediate possession and ejectment of current land owners.

(Opinion and Order dated October 22, 2008, p 38.)  Additionally, this complex issue is a

matter of first impression in this circuit.

Where the claim at issue is collateral to the primary claims in the district court, an

appeal will not materially advance the termination of the litigation. Vitols v. Citizens Banking

Co., 984 F2d 168 (6  Cir, 1993).  In contrast, the current issue here involves primaryth

defenses to Plaintiffs’ claims.  In addition, this section relating to interlocutory appeals must

be sparingly applied and is to be used only in exceptional cases where an intermediate

appeal may avoid protracted and expensive litigation.  Barrett v. Burt, 250 FSupp 904 (SD

Iowa, 1966).  If an appeal were delayed, Defendants would be forced to proceed through

trial without the ability to develop a factual record regarding those factors that support

Defendants’ equitable defenses.  Defendants would then potentially only develop a partial

factual record as to “future effects” in this case, which has now been bifurcated.  If the final

order of this court were then appealed successfully, Defendants would be forced to develop

the factual record necessary to support the equitable defenses this Court precluded.

The issue for interlocutory appeal is addressed in the Court's discretion.  The City

recognizes its burden, however, it states that exceptional circumstances justify a departure

from the basic policy because the Court has, in effect, taken away the City of Mt. Pleasant's

ability to raise issues of how the parties have interpreted their status’ before and after the

last two treaties covering this subject matter by their actions over 150 years in question.

Both the allegations and positions taken by the Saginaw Chippewa Indian Tribe of Michigan

and the United States of America go to activities and jurisdiction which they say had been
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in effect forever in Isabella County and the City of Mt. Pleasant.  Both Plaintiffs then state

since they are sovereign nations, the citizens of the County, Townships, and City of Mt.

Pleasant cannot offer evidence contradicting what the sovereign nations have pled.  The

Plaintiffs wish to rewrite history and have the Court stop evidence from the people who have

lived the history under the belief that the law does not allow equitable defenses raised

against their positions.

In effect, the United States of America and the Saginaw Chippewa Indian Tribe of

Michigan want to be able to sue other government bodies, but do not want the State of

Michigan, Isabella County, or the City of Mt. Pleasant to be able to defend themselves.  This

Court’s ruling, in its Opinion and Order of October 22, 2008 has effectively excluded many

positions of the City of Mt. Pleasant from even appearing on the record for an appeal at the

termination of litigation if this certification is denied.  

WHEREFORE, the City of Mt. Pleasant asks that certification be granted for the

questions stated above and an immediate appeal from them may be made to advance the

ultimate determination of the litigation.  

Dated: November 3, 2008 LYNCH, GALLAGHER, LYNCH,
MARTINEAU & HACKETT, P.L.L.C.

   /s/ John J. Lynch                            
John J. Lynch  (P16886)
Mary Ann J. O’Neil (P49063)
Matthew A. Romashko (P59447)
555 North Main, P.O. Box 446

          Mt. Pleasant, MI  48804-0446
            (989) 773-9961 

Email:  jack@lglm.com 
            maryann@lglm.com
            matthew@lglm.com
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CERTIFICATE OF SERVICE

I hereby certify that on November 3, 2008, I electronically filed the MOTION TO
AMEND AND CERTIFY THE COURT’S OPINION AND ORDER OF OCTOBER 22, 2008,
with the Clerk of the Court using the ECF system, which will send notification of such filing
to the following: William A. Szotkowski, 1360 Energy Park Drive, Suite 210, St. Paul, MN
55108-5252; Patricia Miller, L’Enfant Plaza Station, P.O. Box 44378, Washington, DC
20026-4378; Larry Burdick, 200 N. Main Street, Mt. Pleasant, MI 48858; and Todd B.
Adams, 525 W. Ottawa St., Fl. 6, P.O. Box 30755, Lansing, MI 48909. 

Date: November 3, 2008 Respectfully submitted,

LYNCH, GALLAGHER, LYNCH,
MARTINEAU & HACKETT, P.L.L.C.

   /s/ Mary Ann J. O’Neil                           
John J. Lynch  (P16886)
Mary Ann J. O’Neil (P49063)
Matthew A. Romashko (P59447)
555 North Main, P.O. Box 446
Mt. Pleasant, Michigan  48804-0446

            (989) 773-9961 
Email:  jack@lglm.com 
            maryann@lglm.com
            matthew@lglm.com
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