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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION
__________________________________________
STATE OF ALABAMA, )

)
Plaintiff, )

)
v. ) Civ. No. 08-cv-182

)
UNITED STATES OF AMERICA, et al., )

)
Defendants, )

)
and )

)
POARCH BAND CREEK INDIANS, )

)
Defendant-Intervenors. )
__________________________________________)

UNITED STATES’ RESPONSE TO PLAINTIFF’S SUPPLEMENTAL BRIEF
REGARDING EQUITABLE TOLLING AND JUDICIAL ESTOPPEL

The Federal Defendants moved to dismiss the State of Alabama’s Complaint, challenging

the Department of the Interior (“Department”) Secretarial Procedures Regulations, which allow

for Secretarial Procedures to be issued in lieu of a compact under the Indian Gaming Regulatory

Act (“IGRA”), on the following grounds: 1) Alabama’s Complaint does not set forth an action

falling within the waiver of sovereign immunity found in the Administrative Procedure Act

(“APA”) as the statute of limitations bars the current challenge, 2) the Complaint does not

challenge any final agency actions as the Department has not issued any final decisions

regarding whether Secretarial Procedures should issue for the Poarch Band of Creek Indians

(“Poarch Band” or “Tribe”); 3) Plaintiff’s claim is not ripe; and 4) Plaintiff does not set forth any

cognizable injury-in-fact, nor is its challenge ripe for Article III purposes. 
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In response, Alabama claims that the doctrines of judicial estoppel and equitable tolling

suspend the six-year general statute of limitations found at 28 U.S.C. § 2401.  On August 26,

2008, this Court ordered supplemental briefing limited to whether the doctrines of judicial

estoppel and equitable tolling apply.  Alabama submitted its supplement brief on September 10,

2008.  As discussed in Alabama’s Supplement Brief, whether equitable tolling applies turns on

two questions:  (1) is the statute subject to equitable tolling, and (2) do the facts of the case

warrant tolling.  For the reasons set forth below, the doctrines do not apply to this case and the

Court must dismiss.

A. Equitable Tolling and Estoppel Do Not Apply to 28 U.S.C. § 2401.

As Alabama points out, the different court of appeals have reached different conclusions

as to whether the general statute of limitations (28 U.S.C. § 2401) is jurisdictional, and thus not

subject to equitable tolling against the government.  Pl.’s Supplemental Brief at 8.  The Eleventh

Circuit, however, has held that “§ 2401(a) is a jurisdictional condition attached to the

government’s waiver of sovereign immunity, and as such must be strictly construed.”  Center for

Biological Diversity v. Hamilton, 453 F.3d 1331, 1334 (11th Cir. 2006) (citation omitted); see

also Rease v. Harvey, 238 Fed. Appx. 492, 496 (11th Cir. 2007) (“We do not have jurisdiction

over suits brought against the United States that are barred by section 2401(a).”) (citation

omitted); Compagnoni v. United States, 173 F.3d 1369, 1370 n.3 (11th Cir. 1999) (“[T]he court

does not have subject matter jurisdiction over a suit against the United States that is barred by

the statute of limitations.”).  Where a statute of limitations is jurisdictional, this Circuit has held

that it is not subject to equitable tolling.  United States v. Johnson,  2008 WL 3927476, 3 (11th

Cir. 2008); Dakane v. U.S. Att'y Gen., 399 F.3d 1269, 1272 n. 3 (11th Cir. 2005) (per curiam)
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1/ As noted in West Virginia Highlands Conservancy v. Johnson , 540 F. Supp.2d 125, 142
(D.D.C. 2008): 

Moreover, John R. Sand helps to reconcile conflicting case law within this
Circuit.  In P & V Enters. v. U.S. Army Corps of Eng'rs, 466 F. Supp.2d 134
(D.D.C.2006), another judge of this court held that “the ‘rebuttable presumption
of equitable tolling’ applies to lawsuits governed by the six-year limitations
period of § 2401(a).” Id. at 149.  Critically, however, that decision was founded
on two grounds that are no longer valid.  First, the court expressly relied
upon Irwin's holding with respect to § 2501, noting that § 2401(a) “is not
substantially different from the language of 28 U.S.C. § 2501.”  Id.  Because
tolling could apply to § 2501, the court reasoned, it could apply to § 2401 as
well.  But John R. Sand now forecloses that line of argument: § 2501 is
unquestionably jurisdictional and equitable tolling doctrines have no effect
on the application of the limitations period. 

 (Emphasis added).
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(explaining that federal statutory limitations period under scrutiny was “ ‘mandatory and

jurisdictional’ [and therefore] not subject to equitable tolling”); West Virginia Highlands

Conservancy v. Johnson,  540 F. Supp.2d 125, 138 (D.D.C. 2008) (“when a statute of limitations

has been regarded as jurisdictional, ‘it has acted as an absolute bar [that cannot] be overcome by

the application of judicially recognized exceptions ... such as waiver, estoppel, equitable tolling

[,] ... fraudulent concealment, the discovery rule, ... and the continuing violations doctrine.’”

(citations omitted)).       

Furthermore, even though the Supreme Court has not addressed whether equitable tolling

applies to 28 U.S.C. § 2401, it recently held that equitable tolling is not applicable to 28 U.S.C. §

2501 (which is identical in language and purpose of 28 U.S.C. § 2401).  See John R. Gravel and

Sand v. United States, 128 S.Ct. 750 (2008).1/  In so holding, the Supreme Court reiterated the

purpose of certain statute of limitations is to an “absolute, kind of limitations period.”  Id. at 754. 

As the Supreme Court has repeatedly recognized, “[t]he basic rule of federal sovereign immunity
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is that the United States cannot be sued at all without the consent of Congress.”  Block v. North

Dakota ex rel. Bd. of Univ. & Sch. Lands, 461 U.S. 273, 287 (1983); see United States v.

Sherwood, 312 U.S. 584, 586 (1941); United States v. Mitchell, 463 U.S. 206, 212 (1983); FDIC

v. Meyer, 510 U.S. 471, 475 (1994).  Thus, “the existence of consent [to be sued] is a

prerequisite for jurisdiction,” Mitchell, 463 U.S. at 212, and “the terms of [the United States']

consent to be sued in any court define that court's jurisdiction to entertain the suit,” Sherwood,

312 U.S. at 586. Indeed, “a statute of limitations requiring that a suit against the

Government be brought within a certain time period is one of those terms.” United States v.

Dalm, 494 U.S. 596, 608 (1990); see Block, 461 U.S. at 287 (“When waiver legislation contains

a statute of limitations, the limitations provision constitutes a condition on the waiver of

sovereign immunity.”); accord United States v. Mottaz, 476 U.S. 834, 841 (1986) (“The

limitations period is a central condition of the consent given by the Act.”).  As the Court

explained in Dalm, a plaintiff who files suit against the United States after the prescribed

statutory period has elapsed effectively “asks [the court] to go beyond the authority Congress has

given [it] in permitting suits against the Government.”  494 U.S. at 610.   This Court should

likewise find that 28 U.S.C. § 2401 is not subject to equitable tolling.  

While we believe John R. Sand in light of Eleventh Circuit authority, compels a holding

that equitable tolling and estoppel does not alter the jurisdictional limitations bar, application of

other Supreme Court precedent also makes clear that equitable tolling does not apply to this case. 

In Irwin v. Department of Veterans Affairs, 498 U.S. 89 (1990), the Supreme Court considered

whether the strict construction of the congressional waiver of sovereign immunity expressed in a

specific statute of limitations on employment discrimination necessarily required the exclusion
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of equitable principles.  The Court reasoned that “making the rule of equitable tolling applicable

to suits against the Government, in the same way that it is applicable to private suits, amounts to

little, if any, broadening of the congressional waiver.”  Id. at 95.  Thus, although equitable

arguments do not normally expand the Court's jurisdiction under a waiver of sovereign

immunity, the Court held that the waiver could incorporate equitable principles if those

principles would also be “applicable to suits against private defendants.”  Id. at 96.  However,

the Court warned that “no more favorable tolling doctrine may be employed against the

Government than is employed in suits between private litigants.”  Id.; see also United States v.

Brockamp, 519 U.S. 347, 349-51 (1997).

Subsequent decisions have clarified the class of cases to which the rule of Irwin applies.

In Chung v. U.S. Department of Justice, 333 F.3d 273 (D.C. Cir. 2003), the D.C. Circuit applied

the rule in Irwin to a claim for money damages against the United States for an alleged violation

of the Privacy Act, 5 U.S.C. § 552a (b).  The court held that equitable tolling would apply to

extend the Privacy Act's waiver of sovereign immunity for suits against the United States, even

though the Privacy Act does not create an analogous cause of action against private parties.

Congress “expected the Government to face equitable tolling in litigation because equitable

tolling is a traditional feature of the procedural landscape,” and an action “to recover damages

caused by the Government's unwarranted disclosure of personal information” fits that traditional

litigation paradigm.  Id. at 276-77.  The court distinguished such causes of action from litigation

that is “so peculiarly governmental that there is no basis for assuming customary ground rules

apply.”  Id. at 277.   Importantly, the D.C. Circuit noted that “a petition for review of an informal

agency rulemaking would not likely meet the test” that determines when equitable principles are

Case 1:08-cv-00182-WS-C     Document 35      Filed 09/24/2008     Page 5 of 12



6

permitted.  Id.

The only reason that this Court could permit Alabama's lawsuit under Irwin, filed more

than six years after the cause of action first accrued, would therefore be that Alabama’s claim is

similar to a claim that could be brought against a private party.  Yet the claim that a federal

agency violated the Administrative Procedure Act in carrying out an informal rulemaking, such

as what is alleged by Plaintiff here does not meet this test.  Plaintiff here seeks review of a purely

governmental function: the promulgation of regulations, binding on the public, to implement the

laws of Congress.  Equitable tolling does not apply under this analysis to 28 U.S.C. § 2401.

B. The United States has Taken Consistent Positions; Judicial Estoppel and
Equitable Tolling Does Not Apply.

 Turning to the facts of this case, Plaintiff argues that the statute of limitations should be

equitably tolled based on the positions the United States took in State of Florida and State of

Alabama v. United States, 4:99-CV137-RH (N.D. Fl.).   Pl’s. Response to Motions to Dismiss at

11-12; Pl.’s Supplemental Brief at 11-12.  Equitable estoppel “is not employed unless he

plaintiffs relies on his or her adversary’s conduct and changes his or her position for the worse.” 

Kelly v NLRB, 79 F3d 1238, 1247-48 (1st Cir. 1996).

 “Equitable tolling applies when the plaintiff is unaware of the facts underlying his cause

of action, while equitable estoppel applies when a plaintiff who knows of his cause of action

reasonably relies on the defendant’s conduct or statements in failing to bring suit.”  Ramirez-

Carlo v. United States, 496 F.3d 41, 48 (1st Cir. 2007).   

Courts weigh five factors in assessing claims of equitable tolling: (1) the lack of actual
notice of the filing requirement; (2) the lack of constructive notice of the filing
requirement; (3) the diligence in pursuing one’s rights; (4) the absence of prejudice to the
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2/ The tribe's application was filed in early March of 2006.  As required by the regulations, the
State Governor and Attorney General were both furnished with complete copies of the Tribe's
application by letter transmittal from the Office of Indian Gaming dated April 13, 2006.  See
Pl.’s Compl., Pl.’s Ex. D.  The State responded on July 28, 2006, objecting to the process and the
Tribe's proposal, among other things.  See id., Pl.’s Ex. E.  Rather than refusing to participate, as
the State of Texas had done, the State sent its Chief Deputy Attorney General, Keith S. Miller, to
the Informal Conference, which was held in Washington, D.C. on November 18, 2006.  See
Def.’s Ex. 1, attached.  Later, on September 26, 2007, the Attorney General sent another letter
objecting to the Tribe's application and referencing the Fifth Circuit's decision in State of Texas
v. United States.  See Pl.’s Compl., Pl.’s Ex. F. 
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defendant; and (5) the plaintiff’s reasonableness in remaining ignorant of the filing
requirement.

Benitez-Pons v. Puerto Rico, 136 F.3d 54, 61 (1st Cir. 1998).  “The general rule is that ‘those

who deal with the Government are expected to know the law and may not rely on the conduct of

Government agents contrary to law.’”  Kelley, 79 F.3d at 1249.  Moreover, “Courts generally

impute constructive knowledge of filing and service requirements to plaintiffs who like

[Plaintiff], consult[s] with an attorney.”  Id.   

Even if equitable tolling were allowed under the jurisdictional statute of limitations

contained in 28 U.S.C. § 2401, Plaintiff has clearly been aware of the facts underlying its cause

of action.  The State was fully aware of the regulation and did file a timely facial challenge to the

regulations.  Pl.’s Supplemental Brief at 2-3, 12.   Furthermore, it is clear that the State was well

aware of the filing and progress on the Poarch Band of Creek Indians' application for Class III

gaming procedures pursuant to the regulations.2/  Similarly, the State was also well aware of the

filing and progress of State of Texas v. United States of America.  The State, as a party in the

case, was also well aware of the nature and status of State of Florida and State of Alabama v.

United States, pending in the Northern District of Florida.  Plaintiff has not shown “due
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diligence in preserving” its claims, meaning that the facts do not support equitable tolling.  Irwin,

498 U.S. at 96.  The statute of limitations was not at issue in the State of Florida case.  See Pl.’s

Supplemental Brief, Ex. D.  

Plaintiff’s assertions of being “mislead” by the government’s representations regarding

ripeness and when Interior would act in relation to the Seminole application, Pl.’s Supplemental

Brief at 12, did not result in the State of Florida case being dismissed.  In response to the

Seminole Tribe moving to have the case reopened, the court in the State of Florida case issued a

show cause order as to why the case should not be dismissed.  See Def.’s Ex. 2, attached; Pl.’s

Supplemental Brief, Ex. F at 5.  The State of Florida responded on behalf of the State of Florida

to the show cause order, serving then Alabama State Attorney General Troy King. See Def.’s Ex.

3, attached.  The State of Alabama did not submit any response to the show cause order, but

instead allowed its cause of action to be dismissed without protest.  Pl.’s Supplemental Brief, Ex.

F at 5.  Plaintiff further claims that the Fifth Circuit’s decision in the Kickapoo case is what

prompted it to ask Interior to dismiss the Poarch Band’s application for gaming in lieu of a

compact.  Pl.’s Supplemental Brief at 1.  That decision did not change the underlying facts

known to the plaintiff.  Moreover, the State of Alabama overlooks the fact that the State of

Florida and Alabama v United States, was still pending when the Fifth Circuit issued its

decision, meaning that Plaintiff could have moved to reopen the case or responded to the show

cause order (and would have thereby retained the filing date as being within the statute of

limitations).  Compare Pl.’s Compl. ¶ 13 (noting that the State of Florida case was dismissed on

September 7, 2007) with State of Texas v. United States, 497 F.3d 491 (5th Cir. 2007) (deciding
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time it was decided, as they were able to put together and submit a letter to Interior citing the
decision by September 2007.  See Pl.’s Supplemental Brief at 1. 
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case August 17, 2007).3/  

Plaintiff’s arguments that the United States has taken inconsistent positions, Pl.’s

Supplemental Brief at 11-12, fundamentally misconstrue the separate, though related, doctrines

of the waiver of the United States’ sovereign immunity and the statue of limitations with Article

III ripeness.  In order for a case to pass jurisdictional scrutiny, the case must be both ripe and

filed within the appropriate statute of limitations time.  A case can be filed within the correct

time, for, e.g., the facial challenge brought by the States of Florida and Alabama in the Northern

District of Florida was timely for the statute of limitations, yet not ripe (as was argued in that

case).  See Pl.’s Supplemental Brief, Ex. D (Defs. Motion to Dismiss the State of Florida case). 

Another case, such as the one filed here by Alabama, may not be filed within the correct time

frame (not within the six-years for a facial challenge and not yet an “as-applied” challenge); thus

currently lacking both the waiver of the United States sovereign immunity as well as not being

ripe (future decisions could impact the legal decisions, especially where no final decisions by the

agency have been made).  See Defs. Motion to Dismiss.  

There is nothing inconsistent with the positions the United States takes here and any

position taken in other courts.  The United States has always taken the position that any

challenge to the regulations should await an “as applied” challenge; because a facial challenge in

the context of this case should, for jurisdictional and jurisprudential reasons, await a final agency

action applying the regulations.  A ruling may never be necessary, if no final agency action
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applying the regulation by issuing procedures in lieu of a compact occurs.  This was the premise

of the government’s motion in the State of Florida and Alabama v. United States of America,

Case No: 4:99 cv-RH/WCS, to dismiss the facial challenge brought by both States.  The State of

Alabama did not contest dismissal of their facial challenge and instead of awaiting a proper “as

applied” challenge, they waited in excess of six years to bring a facial challenge.  We still

believe any facial challenge is not ripe; but if ripe, it is also barred by the statute of limitations. 

Plaintiff can assert an “as applied” challenge if the agency issues procedures, and are not barred

for limitations reasons for an “as applied” challenge.  But they no longer have the opportunity to

mount a facial challenge, assuming such a challenge was consistent with Article III limitations.  

The United States has always argued that any challenge to the Procedures Regulations

must be brought within the confines of Article III jurisdiction, i.e., all claims must be ripe at all

times.  Plaintiff does not point to any precedent or fact which changes this analysis, or upon

which they were misled on facts related to their claim.  Plaintiff cannot consciously fail to

oppose dismissal of the facial challenge in the Northern District of Florida, and then delay in

bringing the current facial challenge until after expiration of the statute of limitation.  There are

no grounds for equitable tolling or estoppel, nor could there be in light of the jurisdictional bar of

the statute of limitations. 

C. CONCLUSION 

For the aforementioned reasons and the arguments set forth in the opening Motion to

Dismiss and in this Supplemental Brief, the Federal Defendants request the Court to dismiss this

action in its entirety.
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Respectfully submitted this 24th day of September 2008,

RONALD J. TENPAS 
Assistant Attorney General

/s/ Maureen E Rudolph
           MAUREEN E. RUDOLPH, SD Bar # 3176

EDWARD J. PASSARELLI, VA Bar #16212
U.S. Department of Justice
Environment & Natural Resources Division
Natural Resources Section
P.O. Box 663
Washington, D.C.  20044-0663
Tel: 202-305-0479
Tel: 202-305-0468
Fax: 202-305-0506
maureen.rudolph@usdoj.gov
edward.passarelli@usdoj.gov

Attorneys for Federal Defendants

OF COUNSEL:
Andrew S. Callum
Solicitor’s Office
Department of the Interior
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of Electronic Filing to the following ECF registrants:

Cheairs M. Porter
Office of Attorney General 
consumerfax@ago.state.al.us

Kenneth S. Steely
Kirkland E. Reid
Miller, Hamilton, Snider & Odom
kennethsteely@mhsolow.com
kirkreid@mhsolaw.com

Attorneys for the State of Alabama

Caroline T. Pryor
William H, Sisson 
Judson Wells
Carr Allison
cpryor@carrallison.com
wsisson@carrallison.com
jwells@carrallison.com

William R. Perry
Anne D. Noto
Sonosky, Chambers, Sachse, Endreson, & Perry, LLP
wperry@sonosky.com
anoto@sonosky.com

Attorneys for Poarch Band of Creek Indians

/s/ Maureen E Rudolph
           MAUREEN E. RUDOLPH, SD Bar # 3176
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