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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION
__________________________________________
STATE OF ALABAMA, )

)
Plaintiff, )

)
v. ) Civ. No. 08-cv-182

)
UNITED STATES OF AMERICA, et al., )

)
Defendants, )

)
and )

)
POARCH BAND CREEK INDIANS, )

)
Defendant-Intervenors. )
__________________________________________)

UNITED STATES’ MOTION TO DISMISS REPLY

The Federal Defendants moved to dismiss the State of Alabama’s Complaint, which

challenges the Department of the Interior (“Department”) Secretarial Procedures Regulations,

which allow for Secretarial Procedures to be issued in lieu of a compact under the Indian Gaming

Regulatory Act (“IGRA”), on the following grounds: 1) Alabama’s Complaint does not set forth

an action falling within the waiver of sovereign immunity found in the Administrative

Procedures Act (“APA”) as the statute of limitations bars the current challenge, 2) the Complaint

does not challenge any final agency actions as the Department has not issued any final decisions

regarding whether Secretarial Procedures should issue for the Poarch Band of Creek Indians

(“Poarch Band” or “Tribe”) and 3) Plaintiff does not set forth any cognizable injury-in-fact, nor

is its challenge ripe for Article III purposes. 
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The semantics argument that Plaintiff tries to start regarding how challenges are described, i.e.,/1

whether the correct term is “facial” or “substantive” or “as applied,” Pl’s. Response to Motions
to Dismiss at n.3, is severely undermined by the case to which they cite.  See Dunn-McCampbell
Royalty Interest Inc. v. National Park Service, 112 F.3d 1283, 1290, n. 3 (5th Cir. 1997) (Jones,

2

In response, Alabama submits its brief in which it claims its challenge is timely under the

statute of limitations based on its characterization of an early decision under the Procedural

Regulations being a final agency action.  Alabama’s argument fails as final agency actions

require a legal impact to the Plaintiff which has not occurred here.  Alabama’s rights have

remained the same throughout the process, and will change, if ever, only upon the issuance of a

final decision on Poarch Band’s application, i.e., the actual issuance of Secretarial Procedures. 

Alabama further claims it meets the Article III doctrines of standing and ripeness by

characterizing its harm as being forced to participate in an administrative process.  As discussed

below, the Department is not forcing Alabama to participate; Alabama can chose to participate

and thus far, has.  Additionally, the case law upon which Alabama relies was incorrectly decided. 

For the reasons set forth below, the Court must dismiss this case.

A. Plaintiff’s Challenge to the Procedures Regulations is Barred by the Statute of
Limitations.

Civil actions brought against the United States are subject to a six-year statute of

limitations:  “[E]very civil action commenced against the United States shall be barred unless the

complaint is filed within six years after the right of action first accrues.”  28 U.S.C. § 2401(a). 

Plaintiff implicitly acknowledges that a facial challenge to a regulation must be brought within

the six-year time frame.  Pl’s. Response to Motions to Dismiss at 5-7.  Plaintiff also correctly

states that challenges to how an agency applies its regulations may be brought after the six-year

   Id.  Such a challenge to an agency action applying regulations accrues for purposestime frame. /1
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J., dissenting) (stating “the majority [of circuits] identifies only ‘facial’ and ‘as applied’
challenges to the regulations).  Moreover, regardless of how its action is characterized, the State
does not set forth a jurisdictional basis for its claim at this time.

3

of the statute of limitations “upon the completion of the administrative proceedings.”  Wind River

Mining Corporation v. United States, 946 F.2d 710, 716 (9th Cir.1991) (quoting Crown Coat

Front Co. v. United States, 386 U.S. 503, 511 (1967)).  In other words, the statute of limitations

beings to run again when the culmination of the agency’s decisionmaking has resulted in a final

agency action.  Dunn-McCampbell Royalty Interest, Inc., 112 F.3d at 1287-1288 (holding that for

a claim that an agency has exceeded its constitutional and statutory authority in passing

regulations to withstand jurisdictional scrutiny, the agency must apply the regulations to the

plaintiff once the six-year period has passed).  Here, the administrative proceeding is not

complete; the Secretary of the Interior (“Secretary”) has not yet decided to issue or not issue

Secretarial Procedures.

B. Plaintiff Provides No Final Agency Action for Challenge.

In an attempt to get around the fact that its challenge is time barred, the State of Alabama

tries to turn the Secretary’s initial decision on the Tribe’s eligibility determination to proceed

under the Procedures Regulations into a final agency action with repercussions for the State.  Pl’s

Response to Motions to Dismiss at 8.  In doing so, the State claims they are procedurally injured

and “forced” to participate in an administrative process based on the eligibility determination. 

Pl’s. Response to Motions to Dismiss at 9.  First and foremost, the State does not raise this claim

in its complaint, i.e., that the eligibility determination is when the Procedures Regulations were

applied to the State.  The Complaint mentions that the eligibility determination was made and the

Department notified the State, but the Complaint does not state that the Department applied its
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Procedures Regulations via the eligibility determination.  Compare Pl’s Comp. at ¶ 14 with ¶¶

29-35.  Motions to Dismiss are granted based on the language and claims set forth in the

Plaintiff’s complaint; Plaintiff is not free to add new claims in order to claim jurisdiction based

on arguments presented in a Motion to Dismiss.  Even if this Court were to find under the liberal

rules of pleading that the State did properly include an as-applied challenge in its Complaint,

Plaintiff has not pointed to any final agency action taken by the Defendant.  

For an agency action to be considered a “final agency action” it must first mark the

‘consummation’ of the agency’s decisionmaking process... it must not be of a merely tentative or

interlocutory nature, and second it must be a decision from which ‘rights and obligations have

been determined’ or from which ‘legal consequences will flow.”  Bennett v. Spear, 520 U.S. 154,

177-178 (1997); see also Dunn-McCampbell Royalty Interest, Inc., 112 F.3d at 1288; Nat’l Parks

Conservation Association v. Norton, 324 F.3d 1229, 1236 (11th Cir. 2003); TVA v. Whitman, 336

F.3d, 1236, 1248  (11th Cir. 2003)(“The Supreme Court has established five factors for

determining finality:  (1) whether the agency action constitutes the agency’s definitive position;

(2) whether the action has the status of law or affects the legal rights and obligations of the

parties; (3) whether the action will have an immediate impact on the daily operations of the

regulated party; (4) whether pure questions of law are involved; and (5) whether pre-enforcement

review will be efficient.”).  

The eligibility determination by the Secretary began the process under the Procedures

Regulations on the Poarch Band’s application.  25 C.F.R. § 291.4.  At the same time, the

Department invited the State to participate and like whether the State chose to invoke its

sovereign immunity when the Tribe brought its “good-faith” negotiation challenge, the State here
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Of note, the State of Texas decided not to participate in the Procedures process for the Kickapoo/2

Tribe.  Texas v. U.S., 497 F.3d 491, 495 (5th Cir. 2007).  In contrast, the State of Alabama chose
to participate in the Poarch Band process.  Pl’s Compl. at ¶¶ 15-18.  In other words, it really is a
choice each individual State gets to make; the decision to participate is not “forced” upon a State.

5

    Id. at 291.6-291.7.  As discussed below, the State’scan choose whether to participate. /2

argument that it is “forced” to participate in the administrative process which causes the State

harm and somehow results in legal rights attaching is hollow.  Contrary to the factors in deciding

whether an agency action is in fact a final action, no legal rights for the State flow from the

eligibility determination.  See St. Andrews Park, Inc., v. U.S. Army Corps of Eng’rs, 314

F.Supp.2d 1238, 1244 (2004) (recognizing that the parties’ obligations were precisely the same

the day before and after the purported “final agency action” and thus, dismissing for lack of

jurisdiction).  Importantly, regardless of whether the State participates, at the end of the

administrative process, the State could still challenge any final decision to issue Secretarial

Procedures. 

Plaintiff’s also attempt to characterize its request that the Department reconsider Poarch

Band’s application in light of the Fifth Circuit’s decision in the State of Texas v. United States

case and the Department’s “effective denial” of that request as a final agency action.  Pl’s

Response to Motions to Dismiss at 10.  This argument is equally as unpersuasive.  The issuance

of the scope of gaming decision (the “effective denial” by the Department) is not a final agency

action.  See Wyoming v. U.S. Dep’t of Interior, 360 F.Supp.2d 1214, 1227-1231 (holding that a

letter from the Department offering to work with the State is not a final agency action as it does

not establish the outcome of the decision), aff’d 442 F.3d 1262 (10th Cir. 2006); Avella v. U.S.

Army Corps of Eng’rs, No. 89-10064, 1990 WL 84499 (S.D. Fla. Jan. 22, 1990) (holding that the
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agency’s negative response to the plaintiff’s request for the agency to establish a nationwide

permit was not final agency action), aff’d per curiam, 916 F.2d 721 (11th Cir. 1990).  Before the

issuance of a final decision on the Poarch Band proposal, several steps must take place,

including:  (1) the informal conference will be resumed; (2) Interior will review and consider all

comments; and (3) Interior will issue a final decision on whether procedures should issue.  

C. The United States has Taken Consistent Positions; Equitable Tolling Does Not
Apply.

Plaintiff argues that the statute of limitations should be equitably tolled based on the

positions the United States took in State of Florida and State of Alabama v. USA, 4:99-CV137-

RH (N.D. Fl.)  Pl’s. Response to Motions to Dismiss at 11-12.  In so arguing, Plaintiff

fundamentally misconstrues the separate, though related, doctrines of the waiver of the United

States’ sovereign immunity and the statue of limitations with Article III ripeness.  In order for a

case to pass jurisdictional scrutiny, the case must be both ripe and filed within the appropriate

statute of limitations time.  A case can be filed within the correct time, for, e.g., the facial

challenge brought by the States of Florida and Alabama in the Northern District of Florida was

timely for the statute of limitations, yet not ripe (as was argued in that case).  Another case, such

as the one filed here by Alabama, may not be filed within the correct time frame (not within the

six-years for a facial challenge and not yet an as-applied challenge); thus currently lacking both

the waiver of the United States sovereign immunity as well as not being ripe (future decisions

could impact the legal decisions, especially where no final decisions by the agency have been

made).  There is nothing inconsistent in the positions the United States takes here with any

position taken in other courts.  The United States has always argued that any challenge to the
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  Of note, the Eleventh Circuit in dicta – given that the Supreme Court ruled there was no/3

waiver of sovereign immunity and thus no jurisdiction, see Seminole Tribe, 517 U.S. at 72, –
addressed the question of “whether all provisions for state involvement in class III gaming” must
fail as a result of the holding that a state could raise its Eleventh Amendment immunity as a
defense to suit.  Seminole Tribe v. State of Florida, 11 F.3d  1016, 1029 (11th Cir. 1994).  That
court held that, because of IGRA’s explicit severability clause, there was no reason to cast aside
the entirety of the Class III gaming provisions in the statute.  Id.  It held instead that the tribe
could go directly to the Secretary of the Interior and ask the Secretary to prescribe regulations
governing Class III gaming on the tribe’s lands.  The Ninth Circuit later found that this approach
“is a lot closer to Congress’s intent than mechanically enforcing IGRA against tribes even when
states refuse to negotiate.”  United States v. Spokane Tribe, 139 F.3d 1297, 1302 (9th Cir. 1998).

7

Procedures Regulations must be brought within the confines of Article III jurisdiction, i.e., all

claims must be ripe at all times.  Regardless of what the status of Plaintiff’s claim was at the time

of the State of Florida case, Plaintiff’s current challenge to the Procedures Regulations is

currently time barred by the statue of limitations, Plaintiff’s have not identified any final agency

action and the action is not ripe.

D. IGRA Does Not Grant States a Veto Over Indian Gaming.

Another fundamental flaw with the Plaintiff’s Response is it’s characterization of IGRA

as somehow giving the State a right to veto Indian gaming in Indian country.  As set forth in the

United States Motion to Dismiss at 2-5, IGRA contemplates that the end result of the elaborate

remedial process will be gaming procedures, even in a circumstance where the state never agrees

to a compact.  25 U.S.C. 2710(d)(7)(B)(vii).  IGRA’s “carefully crafted and intricate remedial

scheme,” Seminole Tribe v. State of Florida, 517 U.S. 44, 73-74 (1996), was never intended to

  The Supreme Court has held that agrant a state the power to veto all Class III Indian gaming. /3

State need not waive its sovereign immunity in any action brought questioning whether a State

attempted to negotiate a compact in good faith, Seminole Tribe, 517 U.S. at 72, but that authority
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in no way gives the State the right nor requires participation by the State under the Procedures

Regulations.  It is for the Secretary to decide whether to grant Procedures.  

E. Plaintiff Cannot Establish Standing or Ripeness, and State of Texas v. United States
was Incorrectly Decided.

Plaintiff characterizes the harm it is currently suffering as  “being subjected to an

[invalid] administrative process.”  Pl’s. Response to Motions to Dismiss at 9 (urging reliance on

the Fifth Circuit’s decision in Texas v. United States.).  Defendant believes the Fifth Circuit

decision was incorrectly decided.  First, the majority assumes that the Secretarial Procedures is

on its face invalid and thus required participation is sufficiently injurious to create standing, but

this assumes the legal conclusions of the State’s complaint to be true.  Were this sufficient, all

pre-application challenges to a regulatory process would be ripe as long as the complaint filed

with the court alleged the process was legally invalid.  The second incorrect assumption is that

the Secretarial Procedures unlawfully deprive the State of a judicial finding of bad faith as

provided for in IGRA.  See 25 U.S.C. § 2710(d)(7)(A)(iii).  This means that the State’s injury is

the denial of a process that was previously found to be unconstitutional, Seminole Tribe, 517

U.S. at 47; a difficulty the Plaintiff and Fifth Circuit do not acknowledge.  

The relevant question for standing purposes is whether this process differs from that of

the process established in IGRA in a manner that creates a cognizable injury for the State.  It does

not.  Under IGRA, the state may choose to enter into good-faith negotiations with a tribe to

participate in a process it would otherwise be excluded from.  See California v. Cabazon Band of

Mission Indians, 480 U.S. 202, 207 (1987).  However, should a state choose not to participate, as

Texas did, then the statute provides that the process continues, and the Secretary ultimately has
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the authority to “prescribe, in consultation with the Indian tribe, procedures” for gaming.  25

U.S.C. §§ 2710(d)(7)(B)(iv)-(vii).  Similarly, the Secretarial Gaming Procedures are triggered by

a state’s decision to assert its sovereign immunity and therefore opt out of the entire IGRA

process.  Even then, the Secretarial Procedures regulations provide multiple opportunities for the

State to meet with the Secretary and the Tribe, and to provide its own proposed compact and

views on the scope of permissible gaming.  25 C.F.R. § 291.7; 291.8.  The result is the same as it

was under IGRA prior to Seminole Tribe – the state loses its opportunity to participate as the

result of its voluntary decision and the Secretary and the tribe consult to produce gaming

procedures consistent with the applicable state and federal laws.  To the extent the processes

differ, the Secretarial Procedures provide a means for the State to participate without waiving its

sovereign immunity – the State can hardly claim injury from this beneficial result.

Being “subject to the process” has cost the State no money, excluding the cost of

litigation, which cannot by itself establish standing to sue.  Assoc. of Community Organizations

for Reform Now v. Fowler, 178 F.3d 350, 358 (5th Cir. 1999).  Nor has the State had to alter its

legal position in any way.  Notably, Alabama’s situation differs significantly from that of the

plaintiffs in Thomas v. Union Carbide Agr. Prod. Co., 473 U.S. 568, 581 (1985), on which the

Fifth Circuit’s opinion relies.  In Union Carbide, the plaintiffs objected to participating in an

arbitration process “lasting many months and consuming 2,700 pages of transcript.”  Id.  In short,

Plaintiff cannot show any particularized concrete harm from the issuance of the scope of gaming

decision, nor from the eligibility determination.  The only cognizable injury the State might

someday suffer is that the Secretary might issue gaming procedures based on a misinterpretation

of the State’s law, allowing gaming that is not actually permitted by the State “for any purpose by
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any person, organization, or entity.”  25 U.S.C. § 2710(d)(1)(B); see also 25 C.F.R. 291.8(a)(3). 

This, of course, cannot occur until the Secretary has actually promulgated Secretarial Procedures,

and therefore the State’s complaint is not ripe.  

Plaintiff’s argument that the Texas case is ripe relies on the assumption that the State has

suffered injury merely by the initiation of the Secretarial Procedures process, but, as discussed

above, that is not the case here.  Even if this Court believes Plaintiff is somehow being forced to

participate in the administrative process, Plaintiff’s claim is still not ripe under the second prong

of the Abbott Laboratories v. Gardner, 387 U.S. 136, 148-49 (1967) test, the requirement of

hardship to the party.  In Abbott Laboratories, the challenged regulations were “effective

immediately” and imposed significant immediate manufacturing costs, or else the plaintiff

company would “risk serious criminal and civil penalties for the unlawful distribution of

‘misbranded’ drugs”; thus, making the regulations ripe for review.  Id. at 153.  

One type of hardship that is often claimed in order to justify immediate review is the type

involved in Abbott Laboratories, where the challenging party is faced with a Hobson's choice

between costly compliance with new regulations or serious sanctions for non-compliance. 

Another type is the type involved here, where the challenging party argues that the agency is

acting without jurisdiction or in violation of a specific limitation on its power. See McCulloch v.

Sociedad Nacional, 372 U.S. 10 (1962); see also Gardner v. Toilet Goods Association, 387 U.S.

167, 176 (1967); Coca-Cola Co. v. FTC, 475 F.2d 299, 303 (5th Cir.).  In such cases, the

hardship arises in part because the challenging party is being required to defend a proceeding that

may later be declared a nullity.  Here, the State is only a voluntary and not a mandatory

participant.  In any event, standing alone, such a claim of hardship  is not enough to justify
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immediate review.  This was directly addressed in Toilet Goods Association where the claim was

made that “the regulation is an impermissible exercise of authority.”  Toilet Goods Association at

162.  The Court stressed that such a claim of hardship is not enough because “[t]his is not a

situation in which the primary conduct is affected . . .”  Id. at 164.   The Court directed that

review await completion of the administrative process, at which time , as here, judicial review for

an as applied challenge would be available.  Id. at 166.  Finally, it is well-established that being

subjected to an administrative proceeding is insufficient to warrant judicial review of the

agency’s action prior to the conclusion of the administrative proceeding.  See Myers v. Bethlehem

Shipbuilding Corp., 303 U.S. 41, 50-52 (1938); see Texas v. United States, 523 U.S. 296, 301-

302.

The Secretary’s actions to date under the Procedures Regulations do not subject the State

to any penalties or hardships, the State is not being forced to make changes in their daily activity

nor do the Department’s actions to date otherwise affect the State’s primary conduct.  National

Park Hospitality Ass’n v. Department of Interior, 538 U.S. 803, 808 (2003) (citing Ohio Forestry

Ass’n. v. Sierra Club, 523 U.S. 726, 733 (1998)).  Moreover, the State will have an opportunity

to challenge any Secretarial Procedures that are issued.

Conclusion

For the aforementioned reasons and the arguments set forth in the opening Motion to

Dismiss, the Federal Defendants request the Court to dismiss this action in its entirety.
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Respectfully submitted this 19th day of June 2008,

RONALD J. TENPAS 
Assistant Attorney General

/s/ Maureen E. Rudolph                            
MAUREEN E. RUDOLPH, SD Bar # 3176
EDWARD J. PASSARELLI, VA Bar #16212
U.S. Department of Justice
Environment & Natural Resources Division
Natural Resources Section
P.O. Box 663
Washington, D.C.  20044-0663
Tel: 202-305-0479
Tel: 202-305-0468
Fax: 202-305-0506
maureen.rudolph@usdoj.gov
edward.passarelli@usdoj.gov

Attorneys for Federal Defendants

OF COUNSEL:
Andrew S. Callum
Solicitor’s Office
Department of the Interior
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