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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

STATE OF ALABAMA, )
)

Plaintiff, )
)

v. )
)

UNITED STATES OF AMERICA, et al., ) Civil Action:  08-0182-WS-C
)

Defendants, )
)

and )
)

POARCH BAND OF CREEK INDIANS, )
)

Defendant-Intervenor. )

Poarch Band of Creek Indians’ Reply in Support of Motion to Dismiss

All parties agree that if the Secretary of the Interior issues a final decision under 

the Secretarial Procedures regulations approving or disapproving gaming procedures for 

the Poarch Band of Creek Indians, an aggrieved party could then seek judicial review of 

that action. The ultimate availability of judicial review is not in question. Rather, the 

question now is whether this Court should interfere with the ongoing Secretarial 

Procedures process regarding the Tribe where 1) the State erroneously contends that a 

step that initiates, rather than completes, the Secretary’s review of the merits of the 

Tribe’s application constitutes final agency action, and 2) the State erroneously contends 

that the Secretarial Procedures process, as to which State participation is voluntary, harms 

the State by compelling it to participate.  As we discuss below, since at this juncture there 

is neither final  agency action, nor the kind of harm that would create a justiciable 
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controversy, this action should be dismissed on limitations, ripeness and standing 

grounds.

I. This action is barred by limitations.  

As set forth in the Tribe’s Motion to Dismiss (“Tribe’s Motion”), 1) the applicable 

statute of limitations is 28 U.S.C. § 2401(a), 2) more than six years have passed since the 

Secretarial Procedures regulations were published in the Federal Register, and 3) there 

has been no final agency action granting or denying the Tribe’s application to conduct 

class III gaming.  Tribe’s Motion, pp. 11-13.  The State does not contest these 

fundamental points, which together demonstrate that dismissal on limitations grounds is 

required.  Rather, the State argues that this action is not barred by limitations because this 

is a “substantive challenge” and because the State views a preliminary step in the process 

as final agency action.  State’s Response, pp. 5-11. 

The State’s argument that this is a “substantive challenge” is a red herring.  No 

party contends that that State’s claim is wholly procedural.  The fact that the State is 

challenging the Secretary’s authority to issue the regulations does not remove it from the 

scope of 28 U.S.C. § 2401, as a substantive challenge to regulations is subject to 28 

U.S.C. § 2401 “no less than any other type of challenge.”  P & V Enter. v. U.S. Army 

Corps of Eng’rs, 466 F. Supp. 2d 134, 142 (D.D.C. 2006), aff’d, 516 F.3d 1021 (D.C. 

Cir. 2008).  So, 28 U.S.C. § 2401(a) applies and the question is when the limitations 

period began to run for purposes of the State’s claim.

A claim challenging the validity of regulations (on substantive or procedural 

grounds) accrues upon publication in the Federal Register, and so must be filed within six 
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years of publication.  See Dunn-McCampbell Royalty Interest, Inc. v. Nat’l Park Serv., 

112 F.3d 1283, 1287 (5th Cir. 1997) (with respect to substantive challenge to regulations 

“the limitations period begins to run when the agency publishes the regulation”).  Once 

that initial six year period has run, a substantive challenge to the validity of regulations 

can be brought only after final agency action applying the regulations to the plaintiff.  

The cases on this issue

do not create an exception from the general rule that the
limitations period begins to run from the date of publication 
in the Federal Register.  They merely stand for the 
proposition that an agency’s application of a rule to a party 
creates a new, six-year cause of action to challenge the 
agency’s constitutional or statutory authority.

Id.  Thus, a substantive challenge to the validity of regulations is barred if not brought 

within six years of publication, where no final agency action has been completed that 

applies the regulations to the plaintiff.  See P & V Enter., 466 F. Supp. 2d at 143-44; 

Dunn-McCampbell, 112 F.3d at 1288.  Conversely, a substantive challenge to regulations 

is not barred if brought within six years of final agency action applying those regulations

to the plaintiff.  See Legal Envtl. Assistance Found. (LEAF) v. EPA, 118 F.3d 1467 (11th 

Cir. 1997) (substantive challenge to regulations filed within six years of EPA’s final 

order denying plaintiff’s petition is not barred by limitations); Wind River Mining Corp. 

v. United States, 946 F.2d 710 (9th Cir. 1991) (since there was final agency action 

denying plaintiff’s administrative appeal prior to court action, suit was not barred by 
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limitations).  Accordingly, unless there has already been final agency action with regard 

to the State’s claims here, this case is barred by limitations.1  

In determining whether agency action is final, “[t]he core question is whether the 

agency has completed its decisionmaking process, and whether the result is one that will

directly affect the parties.”  Franklin v. Massachusetts, 505 U.S. 788, 797 (1992)

(emphasis added).  Further, final agency action “must mark the ‘consummation’ of the 

agency’s decisionmaking process,” and must be such that “‘rights and obligations have 

been determined,’ or from which ‘legal consequences will flow.’”  Bennett v. Spear, 520 

U.S. 154, 177-78 (1997) (emphasis added, citations omitted); see National Parks 

Conservation Ass’n v. Norton, 324 F.3d 1229, 1236-39 (11th Cir. 2003).  

Since the hallmarks of final agency action are the “completion” or 

“consummation” of agency decisionmaking, it follows that agency action that merely 

initiates agency action – or that otherwise involves an interim step – is not final.  In FTC

v. Standard Oil Co., 449 U.S. 232 (1980), the FTC issued a complaint against several oil 

companies alleging it had reason to believe the companies were violating federal law.  Id. 

at 234.  While the complaint required the plaintiff to participate in significant 

                                               
1 Texas v. United States, 497 F.3d 491 (5th Cir. 2007), petition for cert. filed, 76 
U.S.L.W. 3471 (No. 07-1109) is not to the contrary.  Texas was filed within six years of 
the publication of the Secretarial Procedures regulations, so the challenge to the validity 
of the regulations there was within the original six year period under 28 U.S.C. § 2401(a).  
The issue here – whether there is final agency action that triggers the running of the 
limitations period anew – was not present in Texas.  
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administrative proceedings, the Supreme Court held that there was no final agency action.  

As the Court stated:

Serving only to initiate the proceedings, the issuance of the 
complaint averring reason to believe [that Standard Oil 
violated federal law] has no legal force comparable to that of 
the regulation at issue in Abbott Laboratories, nor any 
comparable effect upon Socal’s daily business.  The 
regulations in Abbott Laboratories forced manufacturers to 
“risk serious criminal and civil penalties” for noncompliance, 
387 U.S. at 153, 87 S.Ct. at 1517, or “change all their labels, 
advertisements, and promotional materials; . . . destroy stocks 
of printed matter; and . . . invest heavily in new printing type 
and new supplies.”  Id. at 152, 87 S.Ct. at 1517.  Socal does 
not contend that the issuance of the complaint had any such 
legal or practical effect, except to impose upon Socal the 
burden of responding to the charges made against it.  
Although this burden certainly is substantial, it is different in 
kind and legal effect from the burdens attending what 
heretofore has been considered to be final agency action.  

Id. at 242.  

As Standard Oil and its progeny underscore, final agency action requires legal 

consequences that go beyond merely requiring participation in administrative 

proceedings.  See Miss. Chem. Corp. v. E.E.O.C., 786 F.2d 1013, 1018-19 (11th Cir. 

1986).  For example, a letter from a federal agency to oil and gas lessees initiating an 

audit by requiring them to retain certain records, along with a followup subpoena to

produce the requested information, is not final agency action.  Mobil Exploration & 

Producing U.S., Inc. v. Dep’t of Interior, 180 F.3d 1192, 1198-99 (10th Cir. 1999).  As 

the Tenth Circuit stated, “[a]t best, the letter served only to initiate further proceedings by 

which the MMS [the agency] could determine whether Plaintiffs owed royalties.”  Id. at 

1198.  



6
95314.1

Agency action that involves a threshold determination triggering an administrative 

process is not final agency action.  See Miss. Chem. Corp., 786 F.2d at 1019 (issuance of 

charge by E.E.O.C. alleging unlawful discrimination is not final agency action); 

Veldhoen v. U.S. Coast Guard, 35 F.3d 222, 225 (5th Cir. 1994) (initiation by Coast 

Guard of investigation of ship collision is not final agency action); CEC Energy Co., Inc. 

v. Public Serv. Comm’n of the Virgin Islands, 891 F.2d 1107, 1110-11 (3rd Cir. 1989) 

(Public Service Commission order asserting jurisdiction over a particular power contract 

is not final agency action); Austral Oil Co., Inc. v. National Park Service, 982 F. Supp. 

1238, 1243 (N.D. Tex. 1997) (National Park Service determination that plaintiffs “are 

obliged generally to subject themselves” to certain regulations is not final agency action).  

In sum, “[i]t is firmly established that agency action is not final merely because it has the 

effect of requiring a party to participate in an agency proceeding.”  Aluminum Co. of Am.

v. United States, 790 F.2d 938, 941 (D.C. Cir. 1986) (Scalia, J.).  Further, as now-Justice 

(then Judge) Scalia emphasized, a claim that agency action was beyond the agency’s 

authority does not “make any difference” in the analysis of finality.  Id. at 942.  

This Court applied these principles in American Paper Institute v. EPA, 726 F. 

Supp. 1256 (S.D. Ala. 1990).  The plaintiffs there sought to enjoin EPA from 

implementing a policy statement issued by EPA as guidance to states regarding the 

regulation of dioxin.  Emphasizing that the policy statement “is not binding upon anyone 

at this stage, and the states are under no obligation to comply,” id. at 1260, this Court 

held that there was no final agency action and dismissed the case.  The same result is 

clearly warranted here.
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The Complaint here does not allege that the Secretarial Procedures regulations 

have been applied to determine the merits of the Tribe’s application.2  Ignoring the fact 

that the administrative process is ongoing and not completed, the State makes two 

arguments seeking to have preliminary matters deemed final agency action.  First, the 

State contends that the Department’s notification of the Tribe under 25 C.F.R. § 291.6(b) 

constituted final agency action.  See State’s Response, pp 7-8.3  But notice under that 

section merely indicates that a tribe meets certain threshold requirements – that the Tribe 

sought to negotiate a compact and its good faith lawsuit was dismissed on Eleventh 

Amendment grounds.  See 25 C.F.R. § 291.3.  At most, the notice is a threshold step,

enabling the process to move forward, not the completion of that process.  As the case

law discussed above makes clear, agency action that triggers a substantive 

decisionmaking process but does not consummate that process is not final agency action 

– even where the agency action compels participation by a party who challenges the 

                                               
2 To the contrary, the Complaint seeks a “stay of the administrative proceedings related to 
the Poarch Band of Creek Indians request for Class III gaming . . .”  Complaint ¶33.  In 
essence, the request for a stay is an admission by the State that the Department’s action 
on this matter is not “completed” or “consummated” – as would be required for there to 
be final agency action.
3 The State’s finality argument relies on 25 C.F.R. § 291.6(b), which requires the 
Department to notify the Tribe that it has met certain requirements.  A notice under 25 
C.F.R. § 291.6(b) is not directed to a state, and the State does not allege that the notice to 
Poarch Creek was in any respect in error.  More fundamentally, the State did not allege in 
the Complaint that the notice under 25 C.F.R. § 291.6(b) was final agency action, so the 
notice can not be the basis for the State’s claim here.  In any event, the notice to the Tribe 
(dated April 4, 2006 and attached to this Reply) was clearly a ministerial act that initiated 
an administrative process, and not final agency action.  
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agency’s authority.4  See Standard Oil, 449 U.S. at 242-43; Aluminum Co. of Am., 790 

F.2d at 941-42; Austral Oil, 982 F. Supp. at 1243-45.  In short, initiation of a process is 

not consummation of that process.5  

Second, the State contends that its letter of September 26, 2007 (Complaint, Ex. 

F), and the Department’s preliminary determination dated March 4, 2008 (Complaint, Ex. 

G), together constitute final agency action.  State’s Response, p. 10.  The State’s 

September 26, 2007 letter to the Department simply asks that “the PBCI’s [the Tribe’s] 

petition be held in abeyance and/or placed on the administrative docket . . .” until the 

Supreme Court decides whether to hear the Texas case.  Complaint Ex. F., pp. 1-2.  Thus, 

the State’s letter expressly acknowledges that the administrative process regarding Poarch 

Creek is pending, and asks that a decision be deferred.  A request to hold a pending 
                                               
4 This principle applies with even greater force here, since the Secretarial Procedures 
process does not compel participation by the State.  See Tribe’s Motion, pp. 19-21.  
5 The legal principles regarding final agency action – not the labels provided by an 
agency – are controlling in determining finality.  As this Court stated in American Paper 
Institute, 726 F. Supp. at 1261, “EPA’s mere labeling of a policy statement as final does 
not make it final agency action.  Instead, the factors set forth above must be considered 
by the Court to determine whether the effect of that statement is final.”  See also General 
Motors Corp. v. EPA, 363 F.3d 442, 448 (D.C. Cir. 2004) (“eschewing the notion that 
labels are definitive,” courts determine finality by determining whether there has been 
“consummation of the agency’s decision making process” that significantly impacts the 
“rights or obligations of involved parties.”).  So, while 25 C.F.R. § 291.6(b) provides that 
the Secretary’s threshold determination of a tribe’s eligibility is “final for the 
Department,” that does not vitiate the need for this Court to determine, based on 
governing principles of finality, whether there has been final agency action with respect 
to the State’s claim.  The State is not challenging the accuracy of the Secretary’s notice to 
the Tribe under 25 C.F.R. § 291.6(b).  Moreover, as discussed above, with respect to the 
matter that is the subject of the State’s Complaint, the process has begun but has not been 
completed.  Accordingly, there is no final agency action here. 
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administrative process in abeyance is not final agency action.  In fact, it is not agency 

action at all.

The State suggests that the Department’s March 4, 2008 preliminary decision 

(Complaint, Ex. G) effectively denied the State’s September 26, 2007 letter.  State’s 

Response, p. 10.  But the Department’s March 4, 2008 letter does not refer to the State’s 

September 26, 2007 letter, so the State’s argument lacks any foundation.  Further, the 

Department’s March 4, 2008 letter was a “preliminary determination,” and both the letter 

itself and the regulations make it clear that additional process is required prior to a final 

determination on the Tribe’s application.  See Complaint, Ex. G p. 1; 25 C.F.R. §§ 291.7-

291.13. So even if the Department’s March 4, 2008 letter was somehow deemed 

impliedly to deny the State’s September 26, 2007 letter, that would simply mean that the 

ongoing process would go forward.  Neither the request to hold the process in abeyance, 

nor the Secretary’s preliminary determination – viewed separately or together – reflect

agency action that is “completed” or “consummated.”  For the same reasons that the 

notice under 25 C.F.R. § 291.6(b) is not final agency action, the same is true with respect 

to these two letters.  

In sum, since the Secretarial Procedures process regarding Poarch Creek remains 

ongoing and has not been completed, there is no final agency action here and this case is 

barred under 28 U.S.C. § 2401(a).6

                                               
6 The State argues that this Court should disregard the applicable limitations period on 
what it deems equitable grounds.  State’s Response, p. 11.  There is a significant question 

(footnote continued)
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II. This case is not ripe for review.  

The absence of final agency action also underscores that this case is not ripe for 

review.  See Miss. Chem. Corp., 786 F.2d at 1016 (final agency action is factor in 

ripeness analysis).  The well-established general rule is that “a controversy concerning a 

regulation is not ordinarily ripe for review under the Administrative Procedure Act until 

the regulation has been applied to the claimant’s situation by some concrete action.”  

Reno v. Catholic Soc. Serv., 509 U.S. 43, 58 (1993) (citing Lujan v. Nat’l Wildlife Fed’n, 

497 U.S. 871, 891 (1990)).  Administrative action is not ripe unless it “requires an 

immediate and significant change in plaintiffs’ conduct of their affairs with serious 

penalties attached to noncompliance.”  Abbott Laboratories v. Gardner, 387 U.S. 136, 

153 (1967).  Accordingly, judicial review of an administrative process that has been 

initiated, but remains pending, is premature and improper.  See Freeman v. Cavazos, 923 

F.2d 1434, 1436 (11th Cir. 1991).  Here, the Secretary has not decided whether to 

approve or deny the Tribe’s application, nothing in the regulations requires any change in 

                                                                                                                                                      
as to whether a federal court has authority to invoke equitable doctrines to depart from 
jurisdictional limitations periods.  See John R. Sand & Gravel Co. v. United States, ___ 
U.S. ___, 128 S.Ct. 750 (Jan. 8, 2008) (28 U.S.C. § 2501 is jurisdictional so equitable 
considerations can not be applied to extend limitations period); W.Va. Highlands 
Conservancy v. Johnson, 540 F. Supp. 2d 125, 141-43 (D.D.C. 2008) (same as to 28 
U.S.C. § 2401).  Moreover, there is no need for the Court to address this question, since 
there is nothing inequitable about the current situation.  No party is suggesting the 
absence of a remedy for the State.  The question is only whether interference with an 
ongoing administrative process would be proper at this time.  Under 28 U.S.C. § 2401(a) 
and the ripeness doctrine, an action challenging the regulations can be brought by an 
aggrieved party after final agency action, but not now.  Equity and fairness demand that 
the State abide by the well-established legal rules, not that those rules be ignored for the 
State’s benefit.
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the conduct of the State, and the process set forth in the regulations remains pending as to 

Poarch Creek, so this case is not ripe for review.

A. The State’s claims are not now fit for adjudication.  Ripeness requires 

issues that are fit for review.  Where an administrative process takes place in two discrete 

steps, an issue is not fit for review until the second step is completed.  Tribe’s Motion, 

pp. 14-15 (citing Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 726, 736 (1998)).  By any 

reasonable view, there is another step in the Secretarial Procedures process before it is 

finally applied to Poarch Creek.  Likewise, an issue is not fit for review where the matter 

may ultimately not require judicial resolution.  Tribe’s Motion, pp. 15-16.  See Texas v. 

United States, 523 U.S. 296, 300 (1998).  Here, where the outcome of the administrative 

process may prove acceptable, or the parties could moot this case by agreeing to a 

compact (as occurred in Florida), this principle counsels against judicial interference with 

the ongoing process.  The State’s Response ignores these principles.  

The State’s argument on fitness for review seeks to transform the Secretarial 

Procedures process into something it is not.  The regulations establish a process for a 

tribe to apply for procedures under which the tribe may conduct class III gaming 

activities on Indian lands.  See 25 C.F.R. §§ 291.3, 291.4, 291.9(c)(2).  The regulations 

provide various notices and opportunities for the State to be heard if the State wishes, but 

the regulations do not require anything of the State.  Tribe’s Motion, pp. 19-22.  The 

State’s Response ignores the basic function of the regulations – to determine whether to 

approve a tribe’s application for gaming procedures – and suggests instead that the 

regulations are directed in some compulsory fashion at a state.  
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The State posits that if the Court found the issues here to be ripe for review:

The Court would not be interfering with further 
administrative actions regarding the Department’s decisions 
applying the invalid Regulations to the State.  The decisions, 
both to subject the State to the Regulations and the denial of 
the State’s request to reconsider, were sufficient to complete 
the decision making process . . .

State’s Response, p. 14.  This characterization by the State is erroneous on several counts.  

First, under the regulations, the Department does not “subject the State to the 

Regulations.”  Rather, under the regulations the tribe submits an application to the 

Department, which determines whether to grant or deny approval.  The State is not 

“subjected” to the regulations since State participation is entirely voluntary.  Second, the 

determination of tribal eligibility under 25 C.F.R. § 291.6(b) does not “complete the 

decisionmaking process,” since the Secretary has at that point not issued any 

determination authorizing the tribe to conduct class III gaming.  Third, the State’s 

suggestion that if this Court refuses to defer review based on ripeness “[t]he Court would 

not be interfering with further administrative actions . . .” is clearly erroneous, as judicial 

review of the merits now would do precisely that – it would interfere with the further 

consideration by the Secretary of the Tribe’s application under the regulations.  Such 

interference is the very point of this lawsuit.

Basically, the State’s Response views the Secretarial Procedures regulations with 

blinders – ignoring their fundamental purpose of establishing a process for determining 

certain rights of tribes (in a manner that permits but does not require State participation).  
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Since the rights of Poarch Creek to offer class III gaming have yet to be determined in a 

completed Secretarial Procedures process, the issues raised here are not yet fit for review.  

B. Later review would cause no hardship to the State.  For a case to be ripe for 

review, the plaintiff must demonstrate both that the issues are fit for adjudication and that 

awaiting review will cause significant hardship.  Toilet Goods Ass’n Inc. v. Gardner, 387 

U.S. 158, 162 (1967).  Agency action that “‘do[es] not command anyone to do anything 

or to refrain from doing anything’” does not create harm for ripeness purposes.  Tribe’s 

Motion, p. 20 (quoting Ohio Forestry, 523 U.S. at 733).  The Secretarial Procedures 

regulations require nothing from the State.  While the State is notified and invited to 

participate,7 the State is free to participate or not, at its option.  Rather than forthrightly 

acknowledging this, the State’s Response characterizes the state role in the process in 

various misleading ways.  For example, the State portrays itself as being “compelled to 

participate” (Response, p. 2), contends that the Department “decided to apply the 

Regulations to the State” (id., p. 7), and indicates that “the State is being subjected to a 

process,” (id., p. 14), as to which it is “required to participate” (id., p. 16).  Each of the

State’s descriptions of the process inaccurately suggests that participation is required.  

Contrary to the State’s view, “voluntary” is not “compulsory.”  

The State’s own decision to voluntarily participate in the Secretarial Procedures 

process for almost two years until it changed strategy and filed this suit further 

                                               
7 See 25 C.F.R. § 291.7(b); 291.7(c); 291.8(b)(2); 291.10(a); 291.10(b).  The Exhibits to 
the Complaint similarly make clear that the State is being invited, not required, to 
participate.  Complaint, Ex. D, Ex. G.
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underscores the lack of harm to the State.  The State can not participate in a voluntary 

process, wait until the Tribe receives a preliminary ruling, and then reverse course and 

claim the whole process harms the State and must be invalidated.  Tribe’s Motion, pp. 21-

22, 24.  The Eleventh Circuit has recognized this principle.  See Freeman, 923 F.2d at 

1436.  The State’s Response does not address this case, or the underlying principle. 

Harm must arise from the conduct of the defendant, so self-inflicted harm can not 

support a justiciable controversy for either ripeness or standing purposes.  Tribe’s 

Motion, pp. 27-28.  See Pennsylvania v. New Jersey, 426 U.S. 660, 664 (1976).  The 

State claims that the Secretarial Procedures regulations are invalid because they do not 

require a prior judicial determination of good faith.  See Complaint ¶23.  But the only 

reason that this Court did not make such a good faith determination was that the State 

successfully asserted its Eleventh Amendment immunity in the Tribe’s good faith 

lawsuit.  See Tribe’s Motion, pp. 7-8.  The State can not now claim it is harmed by the 

lack of a prior good faith determination, as that would be precisely the sort of self-

inflicted injury the courts have held can not give rise to ripeness or standing.  The State’s 

Response does not address this principle, nor does it deny that the current situation is of 

the State’s own making.  

The State’s Response also completely ignores the Eleventh Circuit’s decision in 

Seminole Tribe v. Florida, 11 F.3d 1016, 1029 (11th Cir. 1994), which determined that 

the Secretary has the authority to prescribe regulations to address the precise 

circumstances faced here – compact negotiations that were unsuccessful, followed by 

dismissal of a good faith lawsuit on Eleventh Amendment grounds.  Tribe’s Motion, pp. 
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8-9, 23-24.  The Eleventh Circuit’s ruling effectively counters the State’s contention that 

it is being subjected to “an invalid administrative process.”  State’s Response, p. 2.  

Finally, there are important distinctions between this case and Texas v. United 

States, 497 F.3d 491 (5th Cir. 2007).  See Tribe’s Motion, pp. 23-26.  The Eleventh 

Circuit’s ruling in Seminole provides the governing legal framework here, although that 

was not so in Texas, which arose in a different Circuit.  The fact that the State here 

voluntarily participated in the Secretarial Procedures process for nearly two years (while 

the State of Texas never participated in the process there) distinguishes this case factually

from Texas.  And, the Fifth Circuit’s rationale on ripeness – that the presentation of 

undesirable options to a plaintiff resolves (rather than merely presents) the issue of 

ripeness – is erroneous and does not support its conclusion.  The State’s Response relies 

rotely on Texas without so much as mentioning these fundamental points.  

In short, for the reasons set forth in the Tribe’s Motion and here, this case is not 

ripe for review.8

Conclusion

This action should be dismissed.  

                                               
8 The State also lacks standing, for the reasons set forth in the Tribe’s Motion, pp. 27-30.
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