
TURTLE MOUNTAIN TRIBAL COURT OF APPEALS
TURTLE MOUNTAIN INDIAN RESERVATION IN THE COURT OF APPEALS
BELCOURT, NORTH DAKOTA

TMAC-06-003
AMERIND RISK MANAGEMENT CORP.

APPELLANT

vs.

MALATERRE, et al,
APPELLEES

MEMORANDUM DECISION

BEFORE CHIEF mSTICE JONES, mSTICES AZURE AND VONDALL-

RIEKE

CHIEF mSTICE JONES FOR THE COURT:

Amerind Risk Management Corp. appeals from a decision of the lower court

sustaining a direct action against it for the alleged negligence of the Turtle Mountain

Housing Authority resulting in a house fire in Unit #1221 that killed two Turtle Mountain

members and seriously injured another. The administrators of the estates ofthe decedents

and the injured party then commenced this action against the Turtle Mountain Housing

Authority and its "insurer", Amerind Risk Management Corp.. The Housing Authority

was voluntarily dismissed, but the Tribal Judge, the Honorable Beverly May, denied the

motion ofAmerind to dismiss the direct action against it finding that the cause ofaction

is permitted under this Court's decision in S1. Claire v. Turtle Mountain Casino, No

TMAC 97-013 (May 11, 1998). Amerind then sought permission to file an interlocutory

appeal from that decision and this Court granted the petition for permission to hear the

matter on an interlocutory basis.1 For the reasons stated herein this Court affmns the

1 In general, decisions denying an entity the sovereign immunity defense are appealable
as a matter ofright before resolution ofthe merits of the claim under the collateral order
doctrine.
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ruling ofthe Court below that the Appelleesmay bring a direct action against Amerind

because federal lawmandates that Indian HousingAuthorities procure insurance to

indemnify them against their liabilities arising from acts ofnegligence. TheAppellees

should have the opportunity to demonstrate that the HousingAuthority and its employees

were negligent and that this negligence resulted in a liability subject to indemnification.

The Appellant raises seveml issues on appeal, each ofwhichwill be discussed in

turn. It first alleges that the presiding Judge should have recusedherselffrom hearing this

matter because she is a tenant ofthe TurtleMountainHousingAuthority and that it

should be excused from failing to file a motion to recuse because it was not aware that

the matter bad been reassigned to her until the date ofhearing. The Court rejects the

argument that a Judge who resides inHousingAuthority Housing is barred from

presiding over an action involving the HousingAuthority or its insurer. The Court will

address the argument, notwithstanding the failure ofthe Appellant to file an appropriate

motion to recuse below, because it appears that the argument was not waived below

because the ChiefJudge was presiding over the matter and the reassignment came on or

near the date ofhearing below. No waiver of the alleged disqualification grounds is

apparent from the record below.

In order to warrant a reversal of the order belowon the ground ofjudicial bias the

Appellantmust overcome the presumption that a sitting Judge is impartial and should

entertain all suits that come before her. The Appellant's argument is that the presiding

Judge resided in a HousingAuthority unit and is therefore unable to impartially resolve

the issue ofthe direct suit against it because a ruling against theAppellant could possibly

inure in some way to her benefit should be befall some injury at the band ofthe Housing
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Authority. This is far too speculative to warrant recusal. In order to recuse for a personal

proprietary or pecuniary interest, or one affecting the individual rights ofthe judge, the

challenging party must demonstrate that the presiding Judge possesses an interest that

will turn on the outcome ofthe individual suit before her. It is not sufficient to merely

speculate that the Judge may benefit from the ruling in the future. Ifthis were the case,

Judges would have to be recused in cases involving taxpayer suits or other suits involving

classes ofpersons to whom the Judge belongs. Before a Judge is disqualified it must be

demonstrated that she possesses a unique quality that distinguishes her from any other

citizen or taxpayer and she has a direct pecuniary interest in the case before her. See

Worth v. Benton County Circuit Court, 89 S.W.3d 391 (Ark. 2002) The Appellant cannot

demonstrate that Judge May had a pending lawsuit against the Housing Authority or its

insurer, nor does it proffer sufficient proofthat the presiding Judge would benefit from a

ruling either way in this case. Therefore the Court denies the appeal alleging that Judge

May should have been disqualified from hearing the matter below.

The real crux ofthis appeal centers on the joinder ofthe Appellant as a party

defendant in the lawsuit below. The Appellant contends that no direct cause ofaction lied

against it both because the type ofindemnification it provides the Housing Authority

hinges on a finding ofliability against the Authority, which no such finding was made

below, and is not designed to protect the public against losses caused by the Housing

Authority. Even if it does, according to the Appellant, Amerind is not a typical

"insurance company", but instead is a type of"risk management" self-insurance pool that

is not separate and distinct from the HousingAuthorities themselves and therefore any

suit against it is necessarily one against the sovereign that funds it.
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Resolution ofthis issue necessarily involves a reexamination ofthis Court's

ruling in S1. Claire which is relied upon both parties to this appeal. This Court's decision

in S1. Claire v. Turtle Mountain Chippewa Casino has been the subject ofnumerous

appeals to this Court since its pronouncement in 1998. Many ofthose suits have

addressed the issue ofwhether insurance is mandated under federal and tribal law, while

others have addressed the issue ofwhether the Tribe has waived immunity from suit by

procuring mandated insurance. The St. Claire decision recognized that lawsuits involving

the allegedly negligent actions of a sovereign should not be dismissed on sovereign

immunity grounds ifthe law underlying the Tribe's procurement ofinsurance reflects a

legislative intent to provide a remedy to those injured by the sovereign, rather than to

merely indemnify the sovereign for any losses it sustains in the operation ofits lawful

duties and responsibilities. This distinction is important because in many circumstances

the Tribe is required to obtain indemnity insurance as a condition of receiving federal

dollars, for example, and the clear intent ofthe insurance mandate is to protect the

Tribe's assets instead ofprotecting the public against losses. That type ofmandatory

insurance is not a clear and unequivocal waiver ofthe immunity ofthe Tribe, whereas a

congressional act or act oftribal government that clearly mandates that insurance be

procured in order to protect third persons from losses is clearly a waiver ofthe immunity

of the Tribe up to the limits ofthe mandated insurance. See e.g., Boyles v. Farmers Mu1.

Hail Ins. Co. of Iowa, 78 F.Supp. 706, 708 -709 (D.C.Kan.1948).

Therefore, in order for the Appellees to surmount the general obstacle to bringing

a direct action against an insurer they must demonstrate: 1) that the insurer is providing

coverage pursuant to a mandate of federal or tribal law; and 2) that the type of insurance
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mandated is specifically designed to protect the public against losses and not merely to

indemnify the insured. The latter inquiry would be self-defeating, however, if the Court

merely examined the insurance policy to determine if there is reference to

indemnification ofpublic at large because all insurance policies necessarily include

coverage for the insured only. If the insurance policy is mandated under the law, and

includes language mandating that the carrier indemnify the insured for losses to the

public, 81. Claire suggests that the immunity ofthe insured entity would be waived to the

limits ofany insurance coverage. Otherwise, the insurance policy covering

indemnification of the insured for losses to third-parties would be rendered superfluous

because the insured would never be liable to the public because of its sovereign status.

This case presents an even more difficult public policy issue than that presented

by the 81. Claire case due to the deaths oftwo tribal members and the serious injuries to

another because of the allegedly negligent acts ofthe Turtle Mountain Housing

Authority. The Appellees spend some time in their briefpointing out the amounts of

money paid by the Turtle Mountain Housing Authority to Amerind for risk-coverage

purposes. The Court finds this information irrelevant It cannot base its decision in this

case on the mere fact that the Housing Authority has contributed substantially to Amerind

in its quest to insure various Housing Authorities nationwide. Nor can the Court base a

legal determination on the potential impact ofpermitting direct actions against insurance

carriers on the underwriting of insurance policies for tribal programs. The Court can only

assume that if an insurance policy requires the carrier to indemnify an insured for losses

sustained by third parties those potential liabilities are written into the underwriting
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decisions and the decisions made by Amerind regarding the contributions of each Indian

Housing Authority to its risk pool.

The crux of the St. Claire ruling is that if the law mandates that a tribal entity

possess liability insurance that mandates indemnification of losses to the public, merely

permitting the tribal entity and its insurer to use the mantra of sovereign immunity to

defeat all claims violates the clear intent of federal and/or tribal law that such claims

should be covered under the policy of insurance provided.

Amerind also contends that it is not the typical insurance company, but instead is

a type of inter-tribal housing risk pool that distinguishes it from general commercial

liability insurance carriers and separates it from this Court's decision in St. Claire that

clearly dealt with a commercial insurance carrier. Ibis argument troubles the Court

because this Court finds it laudable that Indian Housing Authorities have come together

and pooled their resources in order to fulfill their obligations under NAHASDA to ensure

that each individual Indian Housing Authority remains viable after losses are sustained.

Federal regulations expressly countenance this type ofself·insurance. See 24 CFR Part

1000. Those regulations, however, contemplate that this type of self-insurance would be

conducted through "nonprofit insurance entities owned and controlled by Indian tribes

and tribally-designated housing entities." As such, Amerind contends, it is no different

than the Indian Housing Authorities it indemnifies and should therefore share in the

immunity of those entities.

The Court:first notes that the question ofthe right ofIndian Housing Authorities

to be shielded from sovereign immunity is an issue ofmuch contemporary dispute.

Recently the United States Court ofAppeals for the Ninth Circuit held that the "sue and
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be sued" provision of an IRA's charter waived its immunity from suit in an action

brought to challenge alleged construction defects in tribal housing. See Marceau v.

Blackfeet Housing Authority, 455 F.3d 974 (9th Cir. 2006). The United States Court of

Appeals for the Eighth Circuit has been much more ambivalent about this issue, strongly

implying a tribal court cause ofaction against an Indian Housing Authority in Weeks

Construction v. Oglala Sioux Housing Authority, 797 F.2d 668 (8th Cir. 1986) but

apparently retreating somewhat from that position in Dillon v. yankton Sioux Housing

Authority, 104 F.3d 581 (8th Cir. 1998) wherein the Court held that the IRA would have

to expressly contract away the immunity defense. The Dillon case, however, did not

discuss the availability of the defense in a tribal court setting, whereas the Weeks case

dealt with the subject matter jurisdiction ofthe federal court to entertain a lawsuit against

the IRA there and the Court held that the matter should be resolved in a tribal court. As

the Ninth Circuit noted in Marceau the Eighth Circuit's analysis ofthe issue seems

incoherent in light ofthe conflicting rulings in Weeks Construction and Dillon. The only

way to reconcile the two may be to rule that the waiver ofimmunity contained in the

tribal housing charters permits suits in tribal but not federal court.

This issue is not directly presented by this case, however, because the Plaintiff

voluntarily dismissed the Housing Authority from this suit. Amerind, however, argues

that it is no different than the Housing Authorities it insures and is therefore entitled to

the sovereign immunity defense. Even assuming that the Turtle Mountain Housing

Authority may be immune from suit, the Court finds that its decision in St. Claire as well

as its recent decision in Gourneau v. Turtle Mountain Band ofChiRpewa Indians, TMAC

02-10247 clearly hold that federal or tribal lawmandating insurance to protect the public
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constitutes a limited waiver of the sovereign immunity defense that may be available to

the party responsible for indemnifying the immune entity. As this Court held in

Gourneau:

" a congressional act or act of tribal government that clearly mandates that insurance be
procured in order to protect third persons from losses is clearly a waiver of the immunity
of the Tribe up to the limits ofthe mandated insurance. See e.g., Boyles v. Farmers Mut.
Hail Ins. Co. 78 F.Supp. 706, 708 -709 (D.C.Kan.l948)". Opinion at 3.

It is therefore ofno utility for Amerind to argue that it should share in the

immunity of the Housing Authorities that it indemnifies. See also Smith Plumbing v.

Aetna Casualty Insurance Co., 720 P.2d 499 (Ariz. I986)(surety of immune Tribe not

entitled to defend against its liabilities based upon the Tribe's immunity). IfAmerind has

a duty to indemnify the losses sustained by the Appellees it cannot avail itself of

immunity to avoid its obligations. The Northern Plains Inter-Tribal Court ofAppeals

decision in Mountain v. Fort Berthold Housing Authority and Amerind Risk Management

Corporation. CV-18-l8-01 (September 24,2003) is not to the contrary. In Mountain the

Court reversed a decision of the trial court permitting a direct suit against Amerind. In so

doing, however, the Court noted that the reasoning of St. Claire did not apply to the case

at bar because the Appellee had failed to point to any federal law mandating that the

Housing Authority there have insurance to protect the public against losses. The Court

did not repudiate the ruling in St. Claire but instead found insufficient briefmg on the

issue.

The Court now turns its attention to the real dispositive issue in this case- what is

the nature ofthe legal obligation of the Turtle Mountain Housing Authority and its

insurer to the Appellees in this case? Neither party seems to dispute the fact that federal

lawmandates that Indian Housing Authorities possess insurance; instead, they contest
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what type ofcoverage is mandated. Under the Native American Housing Assistance and

Self-Determination Act of 1996 (hereinafter NAHASDA) Indian Housing Authorities

receiving moni'es pursuant to that law from the federal government must abide by

NAHASDA and the federal regulations implementing it. One requirement under

NAHASDA is that each recipient ofNAHASDA monies shall "maintain adequate

insurance coverage for housing units that are owned or operated or assisted with grant

amounts providled under this Act." 25 USC §4133. This language, in and of itself, does

not meet the significant hurdles confronting a party seeking to mount a direct action

against an insw'ance carrier. Further fleshed out, however, federal regulations

implementing NAHASDA clearly dictate that recipients ofNAHASDAmonies must

provide insuran.ce to cover liability claims. 24 CFR §1000.136 dictates that the mandated

insurance must include adequate amounts to "indemnify the recipients against loss from

fire, weather, aJlld liability claims for all housing units owned or operated by the

recipient." The actual certificate ofcoverage, attached to the Appellant's reply brief as

Exhibit D, provides that Amerind will cover any liability claim for personal injury or

property damage up to $1,000,000. The Court has reviewed the policy and fmds nothing

therein excluding liability claims arising from losses sustained by tenants or guests in

Housing units.

Amerind quite naturally argues that these federal laws and regulations clearly

reference the obligation of it to indemnify the Housing Authority for liability claims and

not to its direct liability for losses sustained by others not affiliated with the IlIA.

Amerind is correct in its assertion that this language differs from the language of the

mandatory insUJrance discussed in cases relied upon by this Court in 8t. Claire because
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the insurance policies therein, especially the policy involved in the James case from the

North Dakota Supreme Court expressly referenced indemnification ofthird-party losses

(taxi customers). However, some common sense has to be interjected into the analysis of

what HUD intended when it mandated insurance coverage for liability claims. Who

would the IRA be liable to if it is immune from suit? Liability implies a legal obligation

to indemnify the insured for the obligations owed by the IRA to a third party not

associated with it for a covered act of negligence. It could not mean the duty to indemnify

the IRA against its own losses sustained by its negligent actions because such is already

covered in the policy or would be covered by worker's compensation, which does not

seem to be the 1hrust ofthis particular risk pool. HUD clearly contemplated that third

parties would have potential claims against IRA recipients ofNAHASDA monies when

the IRA or its employees were negligent. The mandated insurance is therefore designed

to cover the losses of tenants occasioned by the negligence of IHA employees.2

The Court therefore concludes that the lower court did not err in finding that a

direct action could lie against Amerind if the Appellees can demonstrate that the Turtle

Mountain Housing Authority was negligent and that said negligence breached a duty of

care owed to them. The Court understands the difficult implications raised by permitting

a suit against an insurance company when the insured is not joined in the suit. However,

the tribal court below has subpoena and other authority over entities that may possess

immunity ifnecessary to resolve a cause ofaction pending before it. In addition the

Housing Auth01ity has a duty to assist its insurer in defending suits against it and

2 In no way does the Court intimate, however, that this liability would supersede the
primary responsibility ofan insurance carrier insuring the tenant for losses sustained such
as rental insurance.
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Amerind would have the authority to seek the Court's intervention below to enforce that

obligation should the Housing Authority not assist.

WHEREFORE, based upon the foregoing analysis the decision of the lower court

is hereby AFFIRMED.

Dated this 5th day ofJuly 2007.

CHIEF JUSTICE BJ JONES

..
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