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I. INTEREST OF INTERVENOR

The State of Washington, Department of Ecology ("Ecology") intervened in

Puget Sound Energy's ("Puget") appeal of the license issued by the Federal Energy

Regulatory Commission ("FERC" or "Commission") for the Snoqualmie Falls

hydroelectric project. _ As noted in its Motion for Intervention, Ecology's

intervention is for the limited purpose of providing the Court with the agency's

perspective regarding the breadth of the Clean Water Act ("CWA") Section 401

Water Quality Certification ("WQC") it issued to Puget for the Snoqualmie Falls

project. Therefore, Ecology's brief is limited to that issue.

II. STATEMENT OF JURISDICTION

Ecology concurs in the statement of jurisdiction contained in Puget's

opening brief. Ecology does not take a position on FERC's claim that PSE lacks

prudential standing.

III. STATEMENT OF ISSUES

Can FERC issue a hydroelectric license in which minimum instream flows

are increased above those set forth in the WQC where such flows do not conflict

In its brief, FERC incorrectly stated that Ecology had not intervened in this
appeal. FERC's Brief at 48. Ecology communicated this error to FERC, which
acknowledged its oversight.
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with the terms of the WQC nor weaken the protection of water quality provided for

in the WQC?

IV. STATEMENT OF THE CASE

This appeal involves the relicensing of Puget's hydroelectric power facility

located at Snoqualmie Falls on the Snoqualmie River, in King County,

Washington. As required by the CWA, at the time Puget applied for a new license

for the Snoqualmie Falls project it also requested a WQC from Ecology. In

evaluating Puget's request, Ecology analyzed the project and its impacts on water

quality to determine if there was reasonable assurance that the project, as

conditioned by the WQC, would comply with applicable water quality standards

and other appropriate requirements of state law.

Ecology issued a WQC for the Snoqualmie Falls project on September 24,

2003. AR 1245, PER 2121-32. 2 The WQC contains several conditions intended to

protect the water quality and beneficial uses of the Snoqualmie River, including

minimum instream flows over the falls, ramping rates, and water quality

monitoring.

2 "AR" refers to the Amended Certified Index to the Record (February 23,
2006). "PER" refers to Puget's Excerpts of Record and "TER" refers to the
Tribe's Excerpts of Record previously provided to the Court.
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On June 29, 2004, FERC issued a hydroelectric power license to Puget

pursuant to its authority under the. Federal Power Act, 16 U.S.C. § 808. As

required by Section 401 of the CWA, 33 U.S.C. § 1341(d), FERC made

compliance with the WQC a condition of the license it issued Puget for the

Snoqualmie Falls project. AR 1294, PER 2175. Relying on Section 10(a) of the

Federal Power Act, 16 U.S.C. § 803(a), in Article 421 of the license FERC

augmented the minimum instream flows mandated in the WQC, requiting Puget to

maintain l_igher instream flows over the falls during Labor Day weekend. AR

1294, PER 2195. As this requirement did not conflict with or weaken the water

quality protections established in the WQC, Ecology did not object to the license

provision.

On July 29, 2004, the Snoqualmie Tribe ("Tribe") filed a petition for

rehearing and request for stay of the license. AR 1303, TER 449-93. In its

petition, the Tribe asserted, among other things, that FERC failed to properly

balance competing interests and require increased flows over Snoqualmie Falls to

satisfy the Tribe's need for mists for religious worship. AR 1303, TER 464-65.

On March 1, 2005, FERC issued an Order on Rehearing and Dismissing Stay

Request ("First Rehearing Order"). AR 1337, PER 2234-35. In the First

Rehearing Order, FERC revisited the adequacy of flows over the Snoqualmie Falls
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characteristics important to recreationists. AR 1337, PER 2234. FERC

determined that the instream flow regime required in the WQC did not sufficiently

take into account the Tribe's concerns. FERC concluded that:

On balance, adoption of the water quality certification flows with an

adjustment to require flows over the Falls of 1,000 cfs (daytime and

nighttime), or inflow, if less, throughout the months of May and June

is a more appropriate resolution.

AR 1337, PER 2235 (footnotes omitted). FERC then revised Article 421 of

Puget's license by incorporating the higher minimum flows recommended by its

staff in the final Environmental Impact Statement prepared for the project. Article

421 of the license now provides for a minimum flow over the Snoqualmie Falls of

1,000 cubic feet per second ("cfs") (daytime and nighttime), or inflow, whichever

is less, throughout the months of May and June. AR 1337, PER 2241-42.

Ecology evaluated FERC's requirement for higher minimum instream flows

than those established in the WQC and determined that the requirement to pass

additional flow over the Snoqualmie Falls in May and June did not conflict with

nor weaken the stringency of the WQC. In light of that conclusion, Ecology

elected not to seek rehearing of the FERC Order. On April 28, 2005, the Tribe

petitioned this Court for review of the FERC license.

On March 31, 2005, as required by FERC rules of practice and procedure,

Puget sought rehearing of the First Rehearing Order before FERC. AR 1345, PER
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2245-61. In its request for rehearing, Puget challenged FERC's increase in the

minimum flows over the Snoqualmie Falls on essentially identical grounds raised

in this appeal. Id. FERC denied Puget's request ("Second Rehearing Order").

AR 1359, PER 2262-72. In its decision, FERC concluded that contrary to Puget's

assertions, FERC has jurisdiction to consider water quality and that the increase in

flows over the Snoqualmie Falls was consistent with the requirements of the WQC.

AR 1359, PER 2264-66. As FERC's discussion of the authority supporting its

action and its recognition of the WQC's role in establishing the minimum water

quality protections required of a project was consistent with Ecology's

interpretation of applicable law, Ecology concluded that a further appeal of the

FERC license or its rehearing orders was not warranted.

On July 8, 2005, Puget filed a petition seeking review by this Court of

FERC's Second Rehearing Order. On August 3, 2005, Ecology moved to

intervene in Puget's appeal for the limited purpose of providing the Court with the

agency's perspective on the issue of FERC's authority to require minimum flows

above those established in the WQC. Puget and the Tribe jointly moved the Court

to consolidate their respective appeals on August 4, 2005.
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V. STATEMENT OF FACTS

Puget owns and operates a hydroelectric power facility, referred to as the

Snoqualmie Falls project, on the Snoqualmie River, in King County, Washington.

AR 1, PER 221. The Snoqualmie Falls project is a "run-of-river" facility

consisting of a dam, two power generating plants, and ancillary facilities. Id. In

November 1991, Puget originally filed an application with FERC to relicense the

project. AR 1. Ecology participated as an intervenor in the Snoqualmie Falls

relicensing proceeding before FERC.

During FERC's processing of Puget's license application, Ecology provided

comments to Puget and FERC on a variety of issues, including the minimum

instream flows proposed by FERC. In its correspondence, Ecology made it clear to

Puget and FERC that the instream flows that would appear in the WQC would be

minimum flows, not maximum flows. Ecology's position was specifically stated

in. a February 16, 1997, letter to Puget and copied to FERC:

During our December meeting, we discussed the fact that Ecology's

proposed minimum instream flow condition differs from that

proposed by the Federal Energy Regulatory Commission (FERC).
Puget Power expressed concern regarding FERC's minimum flow

levels and requested that Ecology condition the Water Quality 401
Certification to establish these as maximum flows.

While we understand Puget Power's concern regarding FERC's

proposed flows, Ecology cannot establish this condition in the 401

certification. We believe that we lack the authority to require more
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environmentally restrictive conditions. As long as FERC requires the

minimum instream flow conditions proposed for the 401 water quality

certification, we see no conflict between the certification and the
license.

Additionally, we understand that FERC's proposed flow is based in

part on aesthetics. Measures designed to protect aesthetic values are a

matter of some discretion. We believe there are a number of ways to

reasonably apply that discretion. While Ecology does not intend to

revise our proposed conditions in favor of FERC's, their proposed

conditions do not strike us as being arbitrary or capricious. Lastly, we
must also keep 'in mind that Ecology's proposed flow condition is the

result of a negotiation process with Puget Power, in which the goal

was to reach a consensual agreement. FERC's proposed flows are
not.

AR 1088, PER 2079. FERC's proposed flows discussed in the letter are the FERC

staff's recommended flows set forth as Option C in the final Environmental Impact

Statement. AR 1074, PER 1709-10.

On February 17, 1995, Ecology issued a public notice announcing Puget's

request for a WQC for the Snoqualmie Falls project. AR 854, PER 1401. Because

of Ecology's need for additional information to process the request, Puget

subsequently reapplied for certification several times with the final request being

made on April 7, 2003. AR 1245, PER 2124. Ecology issued a WQC for the

Snoqualmie Falls Project on September 24, 2003. AR 1245, PER 2121-32. The

WQC included minimum instream flows that Puget is required to pass over the

Snoqualmie Falls at specified times of the year. AR 1245, PER 2126-27.
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On October 28, 2003, the Tribe appealed the WQC to the Washington State

Pollution Control Hearings Board ("Board"), challenging various aspects of the

certification, including the minimum instream flow condition. Snoqualmie lndian

Tribe v. Ecology, PCHB No. 03-156 (April 7, 2004) at 15-16. 3 The Board affirmed

the pertinent portions of the WQC. 4 Snoqualmie lndian Tribe, PCHB No. 03-156

at 47. In the license, as required by Section 401(d) of the CWA, FERC

incorporated the amended WQC as a license condition. AR 1294, PER 2150. In

addition, in Article 421 of the license FERC required minimum instream flows for

Labor Day weekend above those required in the WQC. AR 1294, PER 2195.

Neither Puget nor Ecology challenged FERC's upward adjustment of the minimum

flow requirements.

The Tribe requested rehearing and a stay of the license asserting, among

other things, that FERC failed to balance competing interests under Section 10(a)

of the Federal Power Act. AR 1314, TER 449-93. In its First Rehearing Order,

FERC amended license Article 421 and required Puget to pass a flow of 1,000 cfs

daytime and nighttime over the Snoqualmie Falls throughout May and June.

AR 1337, PER 2241-42. Ecology determined that the enhanced instream flows

3 A copy of the Board's decision is attached in Attachment 1.
4 The Board amended the WQC to increase the critical flow, which is used to

trigger ramping of the instream flow requirements.
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required by FERC did not conflict with the conditions of the WQC nor lessen the

stringency of the WQC's water quality protections. As a result, Ecology did not

seek rehearing of the First Rehearing Order. FERC subsequently denied Puget's

request for rehearing of the First Rehearing Order. AR 1359, PER 2262-72.

VI. SUMMARY OF THE ARGUMENT

Through a CWA Section 401 water quality certification, a state establishes

the minimum water quality protections required of a project needing a federal

permit or license to discharge into navigable waters. The WQC shall become a

condition of any such federal permit or license issued to the project proponent.

While the WQC sets the minimum level of protection, if the federal permitting or

licensing agency has authority to address water quality, that agency can impose

additional conditions so long as those conditions do not conflict with nor weaken

the protections provided by the WQC. In this case, FERC's increase in minimum

instream flows above those established in Ecology's WQC do not detract from the

requirements contained in the certification.

As required by Section 401(d), FERC incorporated the WQC as a condition

of the license-issued to Puget for the Snoqualmie Falls Project. FERC, by

increasing the minimum flows above those required in the WQC, didnot reject the

certification's requirements. Throughout the relicensing process, Ecology clearly
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communicated to Puget and FERC that the WQC instream flows would be

minimum, not maximum, flows. The minimum flows required in the WQC are

indeed a condition of the license. FERC's increase in those flows for Labor Day

weekend and the months of May and June does not conflict with the WQC's flows

nor lessen the stringency of the waterquality protections established in the WQC.

Under the CWA, Washington is required to promulgate water quality

standards designed to protect the quality of water that characteristic or beneficial

uses require. The state's water quality standards and antidegradation policy

address the quality of surface waters to ensure the safe use of those waters by

humans, wildlife, and aquatic life. Hydroelectric power generation is not one of

the beneficial uses protecte d by the Washington's water quality standards. By

contrast, Washington's Water Resources Act recognizes that hydroelectric power

generation is a beneficial use of water for purposes of obtaining a state water right.

The protection of beneficial uses under the water quality standards and the

requirement to obtain a water right to beneficially use water, while complementary,

are separate considerations. FERC's increase in flows over the Snoqualmie Falls

does not conflict With Ecology's authority to protect water quality nor with the

State's antidegradation policy.

10
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VII. ARGUMENT

Ao Clean Water Act Gives States Authority To Set Baseline Water Quality

Protections For Projects Requiring A Federal Permit Or License

In crafting the CWA, Congress made plain that states retained the primary

role in protecting water quality:

It is the policy of the Congress to recognize, preserve, and protect

the primary responsibilities and rights of States to prevent, reduce,

and eliminate pollution, to plan the development and use
(including restoration, preservation, and enhancement) of land and
water resources ....

33 U.S.C. § 1251(b). In carrying out this policy, Congress carved out specific

roles for the states. One such role is the exercise of Section 401 authority to

determine if federally permitted or licensed activities requiring a discharge to

navigable water will comply with applicable water quality standards. 33 U.S.C.

§ 1341. Section 401 provides in part:

Any applicant for a Federal license or permit to conduct any activity
including, but not limited to, the construction or operation of facilities,
which may result in any discharge into the navigable waters, shall
provide the licensing or permitting agency a certification from the
State in which the discharge originates or will originate, or, if
appropriate, from the interstate water pollution control agency having
jurisdiction over the waters where the discharge originates or will
originate, that any such discharge will comply with the applicable
provisions of [the Clean Water Act].

33 U.S.C. § 1341(a)(1). The certification decision is made by the certifying

agency, which is defined as the agency designated by the governor of a state to

11
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certify a project's compliance with applicable water quality standards. 5 40 C.F.R.

§ 121.1(e).

Further evidence of Congress' clear intent under the CWA to recognize the

states' primary role in applying state water quality standards can be found in

Section 401(d). 33 U.S.C. § 1341(d). Section 401(d) authorizes a state to place

conditions on a federal permit or license as necessary for the proposed activity to

comply with water quality standards "and with other appropriate requirements of

State law." Id. Such limitations shall become conditions of the federally issued

permit or license. Id.; see also Roosevelt Campobello Park Comm. v. EPA, 684

F.2d 1041, 1056-57 (lst Cir. 1982).

The filing of an application for a federal permit or license triggers the

Section 401 certification requirement. 33 U.S.C. § 1341(a)(1). The applicant must

submit a request for certification to the state. /d. Upon receiving the application,

the state has one year "to act on [the] request for Certification." Id. A failure to act

on the request within a year constitutes a waiver of the certification requirement.

Id. Denial of the Certification request by a state precludes issuance of the federal

permit or license as a matter of law. /d. The federal permitting or licensing

5 If no state or interstate agency has authority to certify a project, the
responsibility falls to the Administrator of the Environmental Protection Agency.
33 U.S.C. § 1341(a)(1).

12
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agency lacks authority to review or revise state water quality certification

conditions. Roosevelt Campobello, 684 F.2d at 1056; American Rivers, Inc. v.

FERC, 129 F.3d 99, 110-11 (2nd Cir. 1997). Congress thus reserved to the states

the responsibility for certifying compliance with state water quality standards.

In order to issue a WQC, the state must have reasonable assurance that the

activity as proposed and conditioned will be conducted in a manner that will not

violate applicable water quality standards and other appropriate requirements of

state law. 33 U.S.C. § 1341(d); 40 C.F.R. 121.2(a)(3). Through a WQC the state

is putting a stake in the ground establishing those water quality protections that, at

a minimum, must be implemented by the project proponent. If the federal

permitting or licensing agency has authority to address water quality matters, any

condition that it imposes in the permit or license cannot conflict with nor weaken

the stringency of the WQC. SeeNoah Corp., 57 FERC ¶ 61,170, 61,601, 1991 WL

297142 (1991); Carex Hydro, 52 FERC ¶ 61,216, 61,769, 1990 WL 318005

(1990).

In this instance, Ecology determined that FERC's requirement that Puget

pass additional flows over the Snoqualmie Falls during Labor Day weekend and

throughout May and June did not conflict with the requirements of the WQC. Nor

do those additional flows lessen the water quality protections established in the

13



WQC. Therefore, neither the CWA nor the WQC stand in the way of the FERC's

action.

B. Compliance With Ecology's Water Quality Certification Is A Condition

Of Puget's License

As required by CWA Section 401(d), 33 U.S.C. § 1341(d), FERC

incorporated Ecology's WQC as a condition of Puget's license. AR 1294, PER

2175. The license states:

This license is subject to the conditions submitted by the
Washington State Department of Ecology under section 401 (a)(1) of

the Clean Water Act, as those conditions are set forth in Appendix A

to this order. The Commission reserves authority to amend this

license based upon any revisions to those conditions on appeal of the

Washington Pollution Control Hearings Board.

ld. Ecology's WQC, as amended by the Board, is fully set forth in license

Appendix A.

In an effort to attack the increase in instream flows required by FERC, Puget

asserts that the WQC has not become a condition of the license. Puget claims that

FERC's protection of water quality above that provided for in the WQC constitutes

a departure from state-imposed WQC conditions. Puget Brief at 51. Puget cites

American Rivers, Inc. v. FERC, 129 F.3d 99 (2d Cir. 1997) as support for its

assertion. In American Rivers, the Court reversed FERC's decision refusing to

incorporate several conditions of Vermont's WQCs into hydropower licenses on

14
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the ground that the conditions exceeded the scope of the state's authority under the

CWA. American Rivers, 129 F.3d at 103. As Puget correctly acknowledges, the

Second Circuit held that FERC cannot reject WQC conditions that it considers to

be unlawful. American Rivers, 129 F.3d at 107.

Puget's reliance on American Rivers is misplaced. Here, FERC did not

reject any conditions in Ecology's WQC. Rather, after including the entire WQC

as a condition of the license, FERC imposed two conditions that built upon the

WQC's water quality protections--requiring increased flows during Labor Day

weekend, as well as the months of May and June. As Ecology stated in its

February 1997 letter to Puget, it did not consider the WQC flows to be maximum

flows nor did it see a conflict between FERC's proposed flows and Ecology's

proposed flows. AR 1088, PER 1709. More importantly, the minimum instream

flows in the WQC were developed through "a negotiation process with Puget

Power, in which the goal was to reach a consensual agreement." Id. To the extent

that FERC has the authority to impose higher flows and those flows do not conflict

with nor weaken the requirements of the WQC, FERC's action does not violate the

requirements of Section 401 of the CWA.

15
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C. FERC's Augmentation Of Flows Does Not Denigrate The Beneficial

Uses Protected By Washington's Water Quality Standards

Puget incorrectly asserts that FERC's requirement to pass additional flows

over the Snoqualmie Falls denigrates other beneficial uses in violation of

Washington's water quality standards. Puget's argument conflates the

characteristic or beneficial uses protected by Washington's water quality standards

and those beneficial uses of water that requite a state water right. As recognized

by Ecology in its correspondence with Puget and FERC, and as evidenced by

Ecology's election not to seek review of FERC's license rehearing orders, Ecology

interprets the laws it is charged with implementing differently than Puget. The

Court should reject Puget's assertion that FERC's flow requirement violates the

CWA and Washington's antidegradation policy.

1. Hydropower Production Is Not A Beneficial Use Protected Under

The Clean Water Act Nor Washington's Water Pollution Control
Act

As recognized by the United States Supreme Court, the CWA is "a

comprehensive water quality statute designed to 'restore and maintain the

chemical, physical and biological integrity of the Nation's waters.'" Public Utility

District 1 of Jefferson Cy. v. Washington Dep 't of Ecology, 511 U.S. 700, 704, 114

S. Ct. 1900, 128 L. Ed. 2d 716 (1994) (quoting 33 U.S.C. § 1251(a)). The

Supreme Court further recognized that the CWA "seeks to attain 'water quality
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which provides for the protection and propagation of fish, shellfish and wildlife.'"

Id. at 704 (quoting 33 U.S.C. § 1251(a)(2)). The CWA establishes a framework

through which the federal and state governments work cooperatively to achieve

those goals. Examples of this framework for cooperation are the Section 401

certification requirement and the delegation of Section 402 authority to states to

issue National Pollutant Discharge Elimination System ("NPDES") permits. See

33 U.S.C. §§ 1341, 1342.

Similar to the CWA, the public policy behind Washington's Water Pollution

Control Act (Act), Chapter 90.48 Wash. Rev. Code, is to:

[M]aintain the highest possible standards to insure the purity of all

waters of the state consistent with public health and public enjoyment

thereof, the propagation and protection of wild life, birds, game, fish

and other aquatic life, and the industrial development of the state, and

to that end require' the use of all known available and reasonable

methods by industries and others to prevent and control the pollution

of the waters of the state of Washington.

Wash. Rev. Code 90.48.010. A major focus of the Act is the protection of surface

water from degradation that can result from the discharge of pollution into those

waters. Wash. Rev. Code 90.48.080. The Act charges Ecology with the authority

to protect the purity of the state's waters through enforcement actions and the

issuance of appropriate permits to discharge into state waters. See generally Wash.

Rev. Code 90.48.037, 90.48.142, 90.48.160 - .200. Finally, the Act designates
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Ecology as the "State Water Pollution Control Agency for all purposes of the

federal clean water act . . . and is hereby authorized to participate fully in the

programs of the act as well as to take all action necessary to secure to the state the

benefits and to meet the requirements of that act." Wash. Rev. Code 90.48.260.

As stated above, Ecology is the agency authorized to evaluate a request for a

WQC, such as that requested by Puget for its Snoqualmie Falls Project. In

addition, pursuant to the authority granted in Wash. Rev. Code 90.48.260, Ecology

has obtained delegation of the NPDES permit program from the Environmental

Protection Agency (EPA).

As required by Section 303 of the Clean Water Act, 33 U.S.C. § 1313(a),

Ecology promulgated water quality standards establishing numeric and narrative

standards for the state's surface waters. See Chapter 173-201A Wash. Admin.

Code. 6 The water quality standards establish water use and criteria classes for all

of the state's surface waters. Wash. Admin. Code 173-201A-030. Characteristic

or beneficial uses protected by the water quality standards include water supply,

fish and shellfish, wildlife habitat, and recreation, ld. Hydroelectric power

6 Ecology revised its water quality standards in 2003. At the time the WQC
for the Snoqualmie Falls project was issued, EPA had yet to approve the revised
standards. Therefore, for purposes of authorizations issued under the CWA such
as the WQC at issue in this case, Ecology applied its prior water quality standards.
Pertinent excerpts of those water quality standards are attached in Attachment 2.
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production is not a characteristic or beneficial use specifically identified in the

water quality standards.

As further required by EPA's regulations implementing the CWA, 40 C.F.R.

§ 131.12, the water quality standards developed by Ecology include an

antidegradation policy. Wash. Admin. Code 173-201A-070. The antidegradation

policy provides that "existing beneficial uses shall be maintained and protected and

no further degradation which would interfere with or become injurious to existing

beneficial uses shall be allowed." Wash. Admin. Code 173-201A-070(1). The

antidegradation policy is also codified in the Water Resources Act. Wash. Rev.

Code 90.54.020(3). Overall, the objectives of the CWA and Washington's Water

Pollution Control Act are the maintenance of the quality of surface waters to

ensure the safe use of water by humans, wildlife, and aquatic life.

The section of Washington's Water Resources Act, Chapter 90.54 Wash.

Rev. Code, relied on by Puget in support of its assertion that hydroelectric power

production is a beneficial use to be protected under the state's water quality laws,

is directed at the "uses" of water that are considered beneficial for purposes of

obtaining a state water right. Wash. Rev. Code 90.54.020(1). That provision lists

out several uses, including hydroelectric power production, that are declared

beneficial. A second subsection of that statute, Wash. Rev. Code 90.54.020(2),
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relates to the allocation of water, providing that "[a]llocation of waters among

potential uses and users shall be based generally on the securing of the maximum

net benefits for the people of the state." One element of the four-prong test for

obtaining a state water right is the determination of"what beneficial use or uses" to

which the water can be applied. Wash. Rev. Code 90.03.290(1).

Ecology agrees that for purposes of obtaining a state water right,

hydroelectric power production is a beneficial use of water. However, the

characteristic or beneficial uses of water protected by the water quality laws relate

to the quality of the water that the various users of water require. For a Class A

water body, the classification of the Snoqualmie River, the characteristic uses

include water supply, stock watering, fish and shellfish, wildlife, recreation

(including aesthetic enjoyment), and commerce and navigation. Wash. Admin.

Code 173-201A-030(2)(b). The water resource and water quality laws are

designed to complement one another: Water that is put to a beneficial use may

need to be of a specific quality to be eligible for that usage. For instance, water for

domestic supply is a beneficial use under the water resource laws. In order for

water to be put to domestic uses, it must be a certain quality. The water quality

laws are intended to ensure that state surface waters are maintained at a specific

quality to support the beneficial uses to which the water will be put.
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It is also possible for the beneficial use of water to result in impacts to the

quality of the water body from which it is drawn. In the context of determining

whether a WQC should issue for a hydroelectric facility, Ecology considers

whether the diversion of water for power production will result in violations of

applicable water quality standards. See Public Utility District 1 of Pend Oreille

Cy. v. Dep 't of Ecology, 146 Wn.2d 778, 809-821, 51 P.3d 744 (2002). If Ecology

concludes that it has reasonable assurance that the hydroelectric facility's diversion

of water for power production will not result in a violation of water quality

standards, then it may issue a WQC. However, if such diversion may cause a

violation of those standards, Ecology can either impose conditions on the WQC,

including limitations on the diversion of water, or deny certification altogether.

When crafting the WQC, Ecology balanced the designated beneficial uses of

the Snoqualmie River, while recognizing Puget's state water right to use water for

hydroelectric power production. In the process of developing the instream flow

regime for the WQC, Ecology clearly communicated to Puget and FERC that the

flows the agency established were minimum, not maximum, flows. Implicit in

those communications is Ecology's judgment that higher instream flows would not

harm beneficial uses protected by the water quality standards. FERC's

requirement for increased instream flows does not conflict with Ecology's
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interpretation of the laws it implements or its analysis of the appropriate protection

of water quality in the Snoqualmie River.

2. License Requirement To. Pass Additional Flows Does Not Violate

Washington's Antidegradation Policy

Finally, Ecology does not agree with Puget's assertion that the generation of

hydroelectric power is an existing beneficial use that must be protected from

degradation under the state's antidegradation policy. Puget raised this issue during

the licensing process, which Ecology categorically rejected. In a September 11,

1995 letter, to FERC, Ecology informed the Commission that the agency did not

agree with Puget's claim that further reduction in water for hydroelectric power

production belowthe flows proposed by Ecology, i.e., higher instream flows,

would violate Washington's antidegradation policy, Wash. Admin. Code

173-201A-070. AR 1002. 7 Ecology went on to acknowledge that FERC may

require higher instream flows in Puget's license:

Ecology, in its May 13th letter, asserted that the proposed flows

would - subject to the completion of the 401 process - comply with

the state water quality standards. We recognize that the Federal

Energy Regulatory Commission may require supplementary

conditions as part of its obligations under the federal license process.

We understand that these supplementary conditions could include
higher minimum flows.

Id. Ecology's interpretation of its antidegradation policy has not changed.

7 A copy of this letter is attached to FERC's Brief as Attachment 1.
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As stated above, hydroelectric power generation constitutes the use of

water--it is not a chemical, physical or biological property of water. If the

operation of a hydroelectric facility required the use of water of a specific quality,

the state's water quality laws could be used to place limitations on individuals or

entities discharging pollution into the relevant surface water body.

In this case, in making its determination regarding whether to issue a WQC

to Puge(for the Snoqualmie Falls project, Ecology analyzed whether the project's

diversion of water resulted in a violation of applicable water quality standards. In

issuing the WQC for the Snoqualmie Falls project Ecology determined that there

was reasonable assurance that the project, as proposed and conditioned, would

comply with applicable water quality standards and other appropriate requirements

of state law. The increase in instream flows required by FERC did not change

Ecology's conclusion. If operated pursuant to the terms and conditions of the

license, including the WQC and Article 421, the Snoqualmie Falls project will

meet applicable water quality standards and state law requirements.

in sum, while the use of water for hydroelectric power production is a

beneficial use for purposes of water allocation, it is not a beneficial use that must

be protected under the CWA or the state's water pollution laws and regulations.
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VIII. CONCLUSION

For the reasons stated above, Ecology respectfully requests that the Court

• deny Puget's petition for review of FERC's Second Rehearing Order.

RESPECTFULLY SUBMITTED this :_m day of September, 2006.

ROB McKENNA

Attorney General

JOAN M. MARCHIORO

Senior Counsel

24



I

I
I

I
I

I

I

I
I

I
I

I
I

I
I

I

I

I

I

STATEMENT OF RELATED CASES PURSUANT TO

CIRCUIT RULE 28-2.6

The State of Washington Department of Ecology is aware of the following

related cases pending in this Court. Snoqualmie Indian Tribe'v. Federal Energy

Regulatory Commission, Case No. 05-72739 (consolidated with this case).

CERTIFICATE OF COMPLIANCE

Pursuant to Fed. R. App. P. 32(a)(7)(C) and Ninth Circuit Rule 32-1, I

certify that the Brief of Intervenor State of Washington Department of Ecology is

proportionately spaced, has a typeface of 14 points or more, and contains 5,071

words.

_._'_,._, ._, _-oo{.
Date Joan M. l_larchioro
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PROOF OF SERVICE

Pursuant to Fed. R. Civ. P. 25(d) I certify that I served two copies of this

document on all parties or their counsel of record on the October 2, 2006, as

follows:

Andrea Rodgers

Snoqualmie Indian Tribe
8130 Railroad Avenue

PO Box 969

Snoqualmie, WA 98065

x] U.S. MailState Campus Mail

[ ] Hand DeliveredOvernight Express

[ ] By Fax

Charles M. Tebbutt
Western Environmental Law Center

12 ! 6 Lincoln Street

Eugene, OR 97401

x] U.S. MailState Campus Mail

[ ] Hand DeliveredOvernight Express
[ ] By Fax

Michael Kaufmann

Federal Energy Regulatory Commission
M/S: GC-12, Location 9A-07
888 First Street NE

Washington, DC 20426

x] U.S. MailState Campus Mail

] Hand DeliveredOvernight ExpressBy Fax

Kristine R. Wilson
Perkins C0e

PSE Building
10885 NE Fourth Street, Suite 700

Bellevue, WA 98004-5579

x] U.S. MailState Campus Mail

] Hand DeliveredOvernight ExpressBy Fax

Michael Gendler

Gendler & Mann, LLP
1424 Fourth Avenue, Suite 1015

Seattle, WA 98101

x] U.S. MailState Campus Mail

[ ] Hand DeliveredOvernight Express
By Fax
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Pursuant to Fed. R. Civ. P. 25(d)(2) I certify that an original and 15 copies of

this document was ma_led to the Clerk via First Class United States Mail on

October 2, 2006.

I certify under penalty of perjury that the foregoing is true and correct.

DATED this 28th day of September, 2006, at Olympia, WA.

_qY_jM. RC_t_,'Leg-'al Assistant
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POLLUTION CONTROL HEARINGS BOARD

STATE OF WASHINGTON

SNOQUALMIE INDIAN TRIBE,

V.

Appellant,

STATE OF WASHINGTON,

DEPARTMENT OF ECOLOGY; and

PUGET SOUND ENERGY,

Respondents.

PCHB NOI 03-156

FINAL FINDINGS OF FACT,

CONCLUSIONS OF LAW

AND ORDER

_ec_l_gy _ivimi_n

On October 31, 2003, the Snoqualmie Indian Tribe ("Snoqualmie Tribe") filed an appeal

with the Pollution Control Hearings Board ("Board"), challenging the Department of Ecology's

("Ecology") issuance of Order No. DE 03 WQNR-5410, and accompanying 401 Water Quality

Certification for the Re-licensing of the Snoqualmie Falls Hydroelectric Project (FERC No.

2493). Ecology issued the 401 Certification on September 24, 2003.

The Board received an amended Notice of Appeal from the Snoqualmie Tribe on

December 15, 2003. The other parties did not object to the amended appeal at the pre-hearing

conference on January 9, 2004, because the amended complaint narrows the issues from the

original appeal.

The Snoqualmie Tribe contends the 401 Certification does not provide reasonable

assurances water quality standards will be protected. They assert the project operations do not

PCHB 03-156

FINAL FINDINGS OF FACT,

iCONCLUSIONS OF LAW AND ORDER - 1

Attachment I
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adequately protect fisheries, and Will result in levels of temperature, fecal coliform bacteria, and

dissolved oxygen, which will violate state water quality standards. The Snoqualmie Tribe also

contends the 401 Certification violates the state's antidegradation policy because it fails to

protect the Tribe's spiritual, cultural, and aesthetic interest in the Fails.

A site visit of the project was heldon March 22, 2004. The Board members and parties

Were present for this site visit. A hearing was held on the above matter on March 23-25, at the

Board's offices in Lac'ey, Washington, The hearing dates were accelerated in order to ensure the

Board's decision was entered by April 7, 2004, which is one year from the date Puget Sound

Energy ("PSE") filed its application with Ecology]

Because of the accelerated deadlines, the presiding officer established a dispositive

motion deadline a few days prior to the hearing date, and notified the parties the Board would

rule upon any dispositive motions filed in this case subsequent to the hearing on the merits. PSE

filed a Motion for Partial Summary Judgment seeking dismissal of Legal Issues #2, 5, 6; and 7.

Ecology and the Snoqualmie Tribe filed responses to this motion. PSE did not file a reply.

In a separate order, the Board denied Summary Jtidgment on Issue #2; granted Summary

Judgment to the Snoqualmie Tribe on a portion of Issue #5; and granted Summary Judgment to

PSE on Issues #6 and 7. Issue #2 and the remaining portion of Issue #5 are discussed and

decided in this opinion.

In a recent appeal of a state 401 Certification involving the U.S. Army Corps of Engineers, District Judge Barbara
Rothstein ruled the Corps was not required to incorporate all the conditions the Board placed upon an airport
expansion project. She held the l-year time for the state to.act on a 401 under 33 U.S.C. Sec. 1341 (a)(1) applies to

not only the agency action, but to all judicial review as well. Airport Communities Coalition v. Graves, 280 F.

PCHB 03-156

FINAL FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER - 2
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The members of the Pollution Control Hearings Board, William H. Lynch, presiding,

Robert V. Jensen, and Bill Clarke heard the appeal. Andrea K. Rodgers, Western

Environmental Law Center, and Ian Kanair represented the Snoqualmie Indian Tribe. Pamela

W. Krueger represented Puget Sound Energy. Joan Marchioro, Assistant Attorney General,

represented Ecology. Gene Barker and Associates, Olympia, provided court-reporting services.

The Board heard opening statements, received the sworn testimony of witnesses,

admitted exhibits, and heard closing arguments on behalf of the parties. The Board also

considered the materials filed by the parties related to Puget Sound Energy's Motion for Partial

Summary Judgment.

STATEMENT OF THE ISSUES

The following legal issues were identified in the Pre-Hearing Order, dated January 14,
2004:

1. Whether there is reasonable assurance that Puget Sound Energy's Snoqualmie

Falls Project as proposed and conditioned through the 401 Certification will meet

applicable water quality standards?

2. Does the Clean Water Act require the instream flow regime in a 401 certification

to protect the Snoqualmie Tribe's historic, spiritual, cultural, recreational, and aesthetic

interest in Snoqualmie Falls, and ffso, does the certification provide adequate protection?
3. Does the water quality certification issued by the State of Washington,

Department of Ecology, to support the Federal Energy Regulatory Commission's

issuance of a new license to Puget Sound Energy for its Snoqualmie Falls Hydroelectric

Project, FERC No. 2493, set forth requirements to protect and monitor water quality

impacts, and include adequate reporting reqtfirements, in conformance with applicable

water quality standards?

4a. Are there any beneficial uses that will be impaired as a result of Puget Sound

Energy's proposal to re-license an existing dam as authorized by Ecology's water quality
certification?

Supp. 1207 (2003). This ruling is currently under appeal in the 9 th Circuit Court.

PCHB 03-156

FINAL FINDINGS OF FACT,

CONCLUSIONS OF LAW AND ORDER - 3
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4b. Do the conditions in the certification provide reasonable assurance that the project

will not degrade the beneficial uses of the Snoqualmie River?

5. Does the State of Washington, Department of Ecology's antidegradation policy

apply to the continuation of an existing beneficial use of water, when no enlargement of

such beneficial use is proposed, and if so, do the conditions in the certification violate the

state antidegradation policy?

6. Is Ecology required to consider cumulative effects of other development projects

in the area, and if so, was the water quality certification conditioned to provide

reasonable assurance that the affected portion &the Snoqualmie River will not violate

state, federal, and other applicable water quality standards?

7. Does the Board have jurisdiction to enjoin Puget Sound Energy from participating

in any other project, including flood mitigation that has the potential to materially impact

the water quality of the Snoqualmie River in and around the Snoqualmie Fails

Hydroelectric Project?

FINDINGS OF FACT

[1] .

The Snoqualmie Falls Hydroelectric Project ("project") is located 3.5 miles

_ownstream of the confluence of the North, Middle, and South Forks of the Snoqualmie River, at

river mile 40.4. The project is located within the city limits of Snoqualmie, Washington. The

mean annual average flow of the Falls is approximately 2,692 cubic feet per second ("cfs"). The

project has a demonstrated peaking capacity at 44,000 kilowatts ("kw"). Exhibit RP-1, p. A-4.

[21

Puget Sound Energy filed an application to re-license the two powerhouse

facilities with the Federal Energy Regulatory Commission ("FERC"), prior to license expiration,

in 1991. The license for the project expired in 1993. The project has operated under an annual

PCHB 03-156
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license by FERC since that time. Ecology issued the 401 Certification for the project on

September 24, 2003.

[3]

The project includes Snoqualmie Falls Park, which is a two-acre parcel on the

north bank of the river just downstream of the Falls. The park has an observation deck,

restrooms, and picnic facilities. An integrated recreational trail system isalso part of the project.

The lands within the project boundary total 259 acres. Puget Sound Energy holds fee title to 97

acres of this land, and lesser rights over 162 acres. Salish Lodge, located near the Falls, is not

within the project boundary.

[4]

The Snoqualmie Falls property was purchased by Charles Baker in 1897. He

formed the Snoqualmie Falls Power Company later the same year. Construction of the

hydroelectric project began in 1898. The entire powerhouse for Plant 1 was placed underground

into a holiowed-out cavern. Current was generated from Plant 1 beginning in 1898, and

commercial power supplied to Tacoma and Seattle in 1899. The project was able to reach its

original design capacity of 6,000kw in 1901. The project, utilizing the 268-foot Snoqualmie

Falls, became the first major hydroelectric plant in Washington. The project was also one of the

first electrical generating stations that relied upon long-distance, high-voltage, alternating current

transmission. The Snoqualmie Falls Plant 1 generating stations located within the cavern,

together with the transformer house and machine shop, were listed on the National Register of

PCHB 03-156
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Historic places in 1976. Plant 1 was also recognized as a National Historic Civil Engineers

Landmark in 1982 by the American Society of Civil Engineers.

[5]

The Snoqualmie Indian Tribe was officially recognized by the federal government in

1999. Snoqualmie Falls and the area surrounding the Falls is a sacred site to the Snoqualmie

Indian Tribe. It is their church. Each tribal member considers himself or herself to be a spiritual

steward of the Falls and the surrounding area. The water flowingover the falls is considered to

be life, and a gift from the Creator. The mists, which arise from the water flowing from the

Fails, have a particula£ spiritual connection with members of the Snoqualmie Tribe. Testimony

of Lois Sweet Dorman.

[6]

Tribal elders tell stories of the Falls, but the Falls no longer resemble these stories. The

vegetation has changed because of the lack of the heavy mists. At one time, ferns grew 10-12

feet high in the area next to the Falls. When large volumes of water pass over the Falls, heavy

mists are produced well out into the visitor parking lots, and the surrounding ground shakes.

Testimony of Mary Anne Hinzman.

[7]

The Snoqualmie Tribe does not believe increased flows during tlie tourist season meets

their" historical, cultural, and spiritual interest in the Falls. It would be like only being able to go

PCHB 03-156
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I 1 to church a few days of the year. The Tribe is seeking a return to natural flows over the Falls,

I 2 and are not interested in the Falls use for hydroelectric purposes.

3 Testimony of Lois Sweet Dorman.

4 [8]

I 5 Members of the Snoqualmie Tribe are reluctant to speak about their beliefs regarding the

6 Falls because it is so sacred, and to speak of something, which provides a direct connection to

| i
7 the Creator is considered disrespectful. The Tribal member who testified in the proceeding

I 8 regarding the beliefs of the Snoqualmie Tribe indicated she did so reluctantly, but the Tribal

09 Council felt it was necessary to provide testimony. 2 The reluctance to share Tribal beliefs about
I the Falls also made it difficult for the Tribe to participate with representatives of state agenciesl

I I I and PSE about proposed changes to the project, especially when these representatives would

12 change over time. Testimony of Lois Sweet Dorman.

13 [9]

I 14 The.Programmatic Agreement among FERC, the State Historic Preservation Officer, and

15 the Advisory Council on Historic Preservation requires FERC, under Section 106 of the National

I 16 Historic Preservation Act, .16 U.S.C. Sec. 470f, to take into consideration any effects the project

I 17 has upon the Snoqualmie Falls Traditional Cultural Property. This agreement also required

18 Puget Power to prepare a draft Cultural Resources Mitigation Proposal to detail how cultural

!
19 resource impacts will be mitigated. The agreement was signed by most of the signers at different

2 At the hearing, the Board asked this witness about how much detail the Board should use to describe the Tr be's
20

21 beliefs in its decision. The witness indicated a reply would be sent to the Board through the Tribe's attorney. ThePCHB 03-156

FINAL FINDINGS OF FACT,

CONCLUSIONS OF LAW AND ORDER .- 7
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points in time in late 1996. Exhibit RP-20. No tribal representatives signed the agreement, but

! their signatures were not required. Testimony of Gail Thompson.

[10]

PSE hired Gall Thompson to prepare a Cultural Resources Mitigation and Management

Plan for the Snoqualmie Falls Project. Thisplan was submitted on February 26, 1996. Exhibit

RP-21. The plan reflects the frustration by the Snoqualmies tbat Puget Power 3 would not refer to

them as a Tribe (prior to their federal recognition) 4, and that Puget Power objected to National

Register listing of the Falls Traditional Cultural Property. Puget Power maintains the

consultation with the Snoqualmie representatives were as comprehensive as if they were a

federally recognized tribe. Exhibit RP-21, p. 40. The Snoqualmie Tribe's objection to use of

the Falls for hydroelectric power generation, and its desire for the full flow of the river over the

Falls, is also noted in the report. Exhibit RP-21, p. 41. Additional meetings with representatives

of the Snoqualmie Tribe are documented in the Snoqualmie Falls Project FERC License

Application, Volume 7, Cultural Resources Assessment. Exhibit RP- 1A.

[11]

Gall Thompson did not meet with Robert Barnes regarding the aesthetic flow preferences

)fthe Snoqualmie Tribe. Mr. Barnes testified he did not read the cultural material prepared by

Gall Thompson. Testimony of Thompson and Barnes.

letter was received by the Board on April 2, 2004, and is marked as Exhibit A-36.
3 PSE's predecessor.
4 The Tulalip Tribes objected to the use of a tribal designation for the Snoqualmie Indians. Exhibit RP-191 P. 9.

PCHB 03-156
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[12]

The project has two different generating plants. Plant 1 consists of the original

four 1,500 kw generators installed in 1898, as well as a 5,000 kw generator installed in 1908.

The intakes for Plant 1 are located about 300 feet upstream of the Falls on the south bank of the

river.

[13]

Plant 2 is located approximately one-quarter mile downstream from the Falls.

Plant 2 was constructed in 1910. A second unit was added to plant 2 in 1957. The initial project

output from Plant 2 was 9,000 kw. The second unit at Plant 2 provided an additional generation

capability of 20,250 kw. The intakes for Plant 2 are located about 200 feet upstream of the Falls

on the north bank of the river.

[14]

Plant 1 uses two 20-foot-wide bays as intakes. Trashracks prevent large debris

from entering the intake area. Smaller sets of trashracks collect smaller debris and protect the

entrances to two 8.5-foot square headgates. The trashracks have mechanical rakers, powered by

electric motors, which remove the debris from the trashracks. The rakers operate automatically,

but can be operated manually. The trashracks prevent an accidental dewatering in the penstocks

due to blockage.

[t5]

The headgates to Plant 1 cover the entrances to two vertical 7.5 diameter
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F1NAL FIND1NGS OF FACT,

CONCLUSIONS OF LAW AND ORDER - 9



I

I

6

9
r

10

11

12

13

14

15

16

17

18

19

20

21

•r -

y -

penstocks. The penstocks descend 270 feet directly to the powerhouse below. One penstock

feeds into a horizontal receiver extending the length of the powerhouse to provide water for

Units 1-4. Units 1-4 are horizontal impulse-type waterwheel turbines. The second penstock

feeds the Unit 5 turbine directly. Unit 5 is a single disch_ge Francis turbine.

[16]

The tailrace for Plant I is a 450-foot long natural rock tunnel, which discharges

directly into a natural plunge pool near the base of the Falls. The plunge pool has steep sides and

was measured at a depth of 68 feet. Testimony of Robert Barnes.

[17]

The Snoqualrnie Fails, at 268 feet high, serve as a natural barrier to the passage of

anadromous fish in the Snoqualmie River. The plunge pool at the base of the Falls provides high

quality habitat for fish. The large deep pool provides a cool, highly-oxygenated refugia during

times when the Snoqualmie River is at its wannest. For this reason, it is considered an especially

important area for returning adult summer steelhead. Exhibit A-25.

[18]

Anadromous fish present at the base of the Falls include chinook salmon, steelhead,

cutthroat trout, and bull trout. The species of chinook salmon and bull trout are both listed as

threatened Under the federal Endangered Species Act. The Department of Fish and Wildlife

particularly focused on the impacts different flow levels and ramping rates had upon steelhead.

The time period of concern for steelhead around the project area is late June through July.
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Chinook and steelhead needs are very similar, but there are some differences. Testimony of

Gary Engman. Spawning does not occur in the project area because of the lack of gravel

deposits. Testimony of Robert Barnes.

[19]

The Snoqualmie Tribe acknowledges the plunge pool provides excellent habitat for fish

even under existing conditions, but believe it can provide even better habitat with more flow

going through the plunge pool. Historically, the plunge pool had as much as 3000-4000 cfs

passing through it. Testimony of Micah Wait.

[20]

Puget Sound Energy is required under the 401 Certification to provide at least a

xfinimum flow of 300 cfs or natural river flow, whichever is less, between the Falls plunge pool

and Powerhouse 2. Exhibit RE-12, p. 2. No such minimum flow is required under the current

license.

[21]

The intakes for Plant 2 consist of two 40-foot-wide bays. The bays are protected

by sets oftrashracks that prevent large debris from entering the intake area. Another set of

trashracks to collect smaller debris protect the entrance to two 10-foot, roller-type headgates.

The trashracks have mechanical rakers, powered by electric motors, which remove the debris

from the trashracks. The takers operate automatically. The trashracks prevent an accidental

dewatering in the penstocks due to blockage.
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The headgates to Plant2 cover the entrance to a 12-foot-diameter concrete-lined

tunnel. The tunnel conveys the water underground 1,215 feet, and then through a short open

concrete cl_annel (forebay) to the gatehouse above Plant 2.

[233

The Unit 1 turbine is a dual-discharge; horizontal Francis-type turbine, and was

installed in 1910 when Plant 2 was built. Unit 2 is a vertical Francis turbine, and was installed in

1957.

[24]

A 25-foot section of rock had been cut away along the rock wall above the south

side of the forebay. This cutout section acts as a spillway for the forebay during extreme

conditions or if there is load rejeciion. A load rejection, or inability for the electricity to get out

of the plant, requires a halt to the generation process. A load rejection is considered a very rare

event - such as if damage were caused by a lightening strike. A flow containment valve will be

installed as part of the upgrade to eliminate any load rejection concerns. Testimony of Robert

Barnes.

[25]

Puget Sound Energy filed its appfication to re-license the two powerhouse

facilities at Snoqualmie Falls with FERC in May 1991. Puget Sound Energy is intending to

undertake the Minor Upgrade Project identified in the 1996 Final Environmental Impact
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Statement ("FEIS") issued by FERC. Exhibit RP-2. The proposed changes to the project

include refurbishment of both powerhouses, penstock upgrades, and the installation of an

3 inflatable rubber weir with a side spillway. The refurbishment will increase the project's total

g capacity from 42 megawatts ("mw") to 49 mw. The project will continue to divert up

o 2,500 cfs of river flow around the Falls. Exhibit RE-12.

6 [26]

The dam, as modified pursuant to the Minor Upgrade Pioject proposal, will have a lower

crest with a rubber weir. The current proposal uses a reduced bladder size, which

9 water to pass over the top. The bladder starts to deflate if the river gets to a certain

This allows more water to pass over the Falls and provides a flood benefit. The

backwater area is not changed by the Minor Upgrade Project proposal. Testimony of Robert

12 Barnes.

[271

Deflation procedures for the rubber weir must be in accordance with protocols

15 established by written agreement between Ecology, King County Surface Water Management,

PSE, City of Snoqualmie, and other relevan t agencies or authorities. Exhibit RE-12, p. 7.

[28]

18 Puget Sound Energy is required to comply with all water quality criteria specified in

chapter 173-201A WAC in accordance with the terms of the Certification Order and the

referenced documents. If state water quality stand_ds, the state Water Pollution Control Act, or

21
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the Federal Clean Water Act are amended or changed, those changes also apply to this project

and any attendant agreements, orders, or permits. RE-12, p. 1.

[291

The 401 Certification requires the project to operate.in a manner that ensures the

following rates of instream flow or natural flow, whichever is less, flow over the Falls as

measured at the crest of the diversion weir during the designated time periods:

Time Period Da_avtime Nighttime

May 16 - May 31 200 cfs 200 cfs

June 1 - June 30 450 cfs 450 cfs

July 1 - Aug. 31 (wknd/h) 5 200 cfs 200 cfs

July 1 -Aug. 31 (wkdy) 6 100 cfs 25 cfs

Sept. 1 - May 15 100 cfs 25 efs

[301

The June changeover in flows are designed to provide protection to steelhead and

:hinook salmon. Testimonylof Engman.

[311 •

In developing the flow regime, a flow budget of approximately 22,000 second

foot days ("sfd") was negotiated sometime in 1993-95. The flow budget was revisited after the

listing of chinook. Testimony of Robert Wright. In developing a flow budget, the total volume

s Weekends and holidays.
6 Weekdays.

PCHB 03-156

FINAL FINDINGS OF FACT,

CONCLUSIONS OF LAW AND ORDER- 14



!
!

I1

9

12

m13

II 14
15

I 16

| 17
18

21

I

I

1 t

of water being transported away from generation is considered. The entire Snoqualmie River is

about 22,000 sfd a year. If2,800 sfd is used as a flow budget, this is multiplied by 365 days in '

the year to equal about 1,000,000 sfd. Under the flow budget included in the 401 Certification,

PSE estimates it has a net loss in generation of over 3.5% for the year. Testimony of Robert

Barnes.

[32]
i

A number of different alternative flow regimes were considered" Exhibit RP-27. PSE

considered somewhere between 100-200 different flow regimes for this river. Exhibit RP-28;

Testimony 0fBarnes. Fish and Wildlife expressed a preference for Alternative 8 because fewer

ramping events were associated with this alternative. Fewer ramping events are better for fish in

order to avoid stranding of juveniles. Testimony ofEngman. PSE expressed a preference for

Alternative 4, which was adopted in a modified form for inclusion in the 401 Certification. A

witness for the Snoqualmie Tribe testified none of the alternatives actually mirror natural flows,

but Alternative 2 is the closest match. Testimony of Wait.

[33]

The Snoqualmie Tribe has expressed a strong interest in having the natural flows restored

as part of their own cultural, religious, and aesthetic interests. The mists that are generated by

the entire river flowing over the Falls are important to their self-identity. At the hearing, they

also expressed an interest in increasing the nighttime flow above 25 cfs.
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[34]

A traffic count of visitors was used to determine the times for higher visitation by

the general public to the Falls. Exhibit RP-1, Appendix.8B. A visitor survey was also used for

this purpose. Exhibit RP-1, Append!x 8C. King County, the State Parks and Recreation

CommisSion, and Ecology also provided input. The flow regime was developed to take into

account when visitors would most likelybe present at the Falls, and the critical times when fish

needed water. The shape of the flow has a seasonal component that generally mimics the natural

hydraulic regime, The 25 cfs nighttime flow was developed in the Spring of 1991, Sound was

measured at various levels. A fl0w of 25 cfs produces a sound close to what 100 cfs produces.

There is approximately one-decibel difference between these two flows, and the human ear

distinguishes at about three decibels. Testimony of Barnes.

[35]

Instream flows are required to be maintained in any bypass reach and downstream

of the project in sufficient quantity to meet water quality goals and standards for the waterway,

as provided in chapter 90.48 RCW and chapter 173-201A WAC. Exhibit RE-12, p. 2

[36]

Ecology expressly reserves the right to amend instream flow requirements

specified in the 401 Certification in order to assure compliance with water quality provisions in

chapter 90.48 RCW and chapter 173-201 WAC. Exhibit RE-12, p. 2.
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[37J

The Hunter Study was reviewed in establishing the ramping rates for the project. This

study shows how hydropower flow fluctuations affect salmonids. Exhibit RE-1. This study is

still used by the Department ofFish and Wildlife today. Testimony of Engman.

[383,

Because water which passes through Plant 1 is discharged from the tailrace into the

plunge pool, there is a dampening effect on project ramping when Plant I is used for the

ramping. The greatest concern about ramping pertains to a lag time of up to one hour if

Powerhouse 2 is used for ramping. Testimony of Engman.

[393

The 401 Certification requires all ramping from July 1 through May 31 to be conducted

using Powerhouse 1, unless the powerhouse requires maintenance or repair. It further requires

ramping from June 1 through June 30 to be conducted with Powerhouse 1 to the maximum

extent possible. Exhibit RE-12, page 3[ The National Oceanic and Atmospheri_ Administration

("NOAA") sent PSE a letter indicating the ramping rates and methods would not adversely affect

listed chinook salmon. Exhibit RE-10.

[401

The ramping rate, or the amountwhich water is allowed to decline through a

staging process, is set as follows:
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Seasofl

Feb. 16- June 15

June 16-Oct. 31

Nov. 1 -Feb. 15

Daylight Rates

No ramping allowed

1 inch per hour

2 inches per hour

[41]

Niffhttime Rates

2 inches per hour

1 inch per hour

2 inches per hour

Although the Department offish and Wildlife indicated the ramping rates were

reasonably protective offish, more study was recommended to verify how these would work

once implemented. Testimony of Engman.

[42]

The 401 Certification requires a ramping study after the installation of the rubber weirs at

the dam to establish specific ramping rates for the area of project influence. The study must

include the establishment of low fl0w levels during the period from August 1 until October 31, at

which point PSE must go a flat 100 cfs to protect fish. The study must also examine the

feasibility of using partial weir deflation to moderate ramping rates. Exhibit RE-I.

[43]

The critical flow for the projeci was established at 1700 cfs. The critical flow is

important because if the flows are above this level, the ramping rates are not required,

Testimony of Robert Wright. Ramping rates are used to reduce the impact of fluctuations on the

river. If the river level falls too quickly, there is the potential to strand juvenile fish. Exhibit RE-

1,p. 5.
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[44]

No ramping rates or critical flows are established in the current PSE license for the

project. No evidence of fish stranding occurring under the current operations was introduced.

[45]

Establishment of the critical flow for this project was controversial. Exhibit RE-7. It was

based upon photos provided by PSE approximately 15 years ago. The 800 cfs difference

between what DFW proposed (2500 cfs) and what PSE proposed (1700 cfs) is significant. The

physical separation of 1700 cfs and 2500 cfs is approximately 10 inches, but it would vary from

place to place. The shape of the channel is what determines habitat availability under different

flow levels. Testimony of Gary Engman,

•[46]

After years of negotiations over the critical flow, FERC redesignated the critical flow at

1700 cfs on an interim basis and agreed to order a Critical flow study below Plant 2 to make a

final determination. Exhibit RE-7. Within two years of the date of the Certification, PSE is

required tO develop and implement a study to establish a critical flow for the project influence.

The study is to be developed in consultation with Ecology, the Department offish and Wildlife,

and the federally recognized Indian Tribes in the watershed. The Department ofFish and

Wildlife is responsible for approving the critical flow, and this flow becomes effective

immediately upon such approval. Exhibit RE-12, p. 2-3.
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[47]

FERC apparently used the same set of photos utilized by the Department of Fish and

Wildlife, but based their determination on project capacity. Mr. Engman, who has worked as a

biologist for 35 years and' has visited the site numerous times, indicated there is no connection

between a critical flow and project capacity. He also testified stranding of juveniles could occur

with a critical flow set at 1700 cfs. Testimony of Engman.

[48]

The Snoqualmie River is designated as Class A waters under state water quality

standards. Exhibit RE-12.

[49]

A total maximum daily load ("TMDL") study was conducted on the Snoqualmie

River and issued in May 1994. Exhibit A-30. Ecology targeted the Snohomish River basin for

this study because of its rapid growth due to the expansion of the Seattle-Bellevue metropolitan

area. A-30, p. 2. A Responsiveness Summary was prepared to the questions raised during

Ecology's public heating on the TMDL study. The cover letter for this summary indicates draft

waste discharge permits for the Cities of Snoqualmie and North Bend were being issued

simultaneously with the adoption of the TMDL. Exhibit RP-13.

[50]

Ecology is also developing a temperature TMDL study and implementation plan to bring

the Snoqualmie River into compliance with state water quality standards. The 401 Certification

states the provisions of this implementation plan relevant to the project and its operations,
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including specified time frames for implementing improvement measures, where they are more

protective, supersede the conditions set forth in the Order.

RE-12, p. I.

[51]

Mr. Wait is familiar with the Snoqualmie River. He based most of his report upon the

1991 PSE license application to FERC, the 1996 FEIS and addendum, the 401 Certification, the

Salmonid Habitat Limiting Factors Analysis for the Snohomish River Watershed WRIA 7

("Limiting Factors Analysis") 7, the Snoqualmie River TMDL Study, and transcripts of the

Depositions of Mr. Engman and Mr. Barnes. Exhibit A-25. He did conduct some observations

in the area, including the use of underwater lights. He also has experience in writing hydraulic

project approvals. Testimony of Wait.

[52]

Mr. Wait has been a conservation biologist for only one and one-half years, and has no

previous experience with hydroelectric projects. He testified he is not familiar with 401

Certifications. He did not take any temperature samples in the area. He is familiar with how fish

stressed by the lack of dissolved oxygen behave, but did not observe any stressed fish around the

project area. He had no information about the level of dissolved oxygen in the Nunge pool, but

indicated if more water went over the falls the aeration effectwould be greater. Testimony of

Wait.

7 Because Mr. Wait mentioned the Limiting Factors Analysis in his testimony on a few occasions, the Board

requested this be provide to the Board and marked as an exhibit for consideration in this case. The Board did
receive and consider this document, It is marked as Exhibit A-35.
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The Limiting Factors Analysis, which Mr. Wait relies upon makes little mention of

conditions in the project area. Problems identified in this document identify other areas of the

Snoqualmie River with potential problems, particularly downriver. Exhibit A-35. Similarly, the

area most identified with fecal coliform problems is near Kimball Creek. Exhibit A-30, p. 13;

ExhibifA-35. Mr. Wait was unable to show the project contributed to the increase of any of

these areas of water quality concern identified by the Tribe.

[54]

PSE contracted with the United States Geological Services ("USGS") in 1990 to monitor

dissolved oxygen and temperature. PSE also took a number of samp!es after USGS was unable

to complete the work. The data was collected at the Meadowbrook Bridge site. The results

showed the project does not affect dissolved oxygen or temperature downstream. Exhibits RP-6,

RP-7, and RP-10.

[55] _

Very high water temperatures are associated with decreased levels of dissolved oxygen.

Mr. Wait identified the stretch of the Snoqualmie River between Carnation and Duvall as

experiencing this problem. Testimony of Wait. The 401 Certification requires temperature

measurement and recording devices capable of recording temperature on an hourly basis to be

installed upstream of the diversion, immediately upstream of the Powerhouse 1 tailrace, and

immediately upstream of the Powerhouse 2 tailrace. PSE is required to monitor temperatures on

a daily basis from June 1 through October 31. Exhibit RE-12, p. 4.
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[56]

PSE is required to modify its diversion to the extent necessary to ensure the project does

not cause water temperatures below the diversion dam to exceed water quality standards.

Exhibit RE-12, p. 4.

[571

Mr. Wait raises concerns about the impact of the construction activity on fish. No time

"window" for project construction is specified in the 401 Certification. Because the life cycles

of the various species of fish result in fish being at the base of the Falls much of the year, any

construction window is necessarily narrow. Testimony of Wait. Some of the construction

activity Will occur in or near the river, but PSE expects to obtain a hydraulic project approval

("HPA"), which will include a constructionwindow. Testimony of Barnes. The 401

Certification also anticipates the need for a HPA. Exhibit RE-12, p. 6.

[581

Puget Sound Energy must develop a Water Quality Protection Plan for all in and near-

water construction work for the project. Ecology must approve this plan prior to commencement

of construction related activity. This plan must include a Water Compliance Monitoring Plan.

RE-12, p. 6. The monitoring plan must include protocols for parameters of concern including

turbidity, pH, Total Suspended Solids ("TSS"), Dissolved Oxygen ("D.O."), and Total Petroleum

Hydrocarbons ("TPH"). RE-12, p. 5. The monitoring plan must be submitted and approved by

Ecology at least 30 days prior to the commencement of construction activities.
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[591

A full-time Pollution Control Inspection must be made available to supervise

implementation of the Water Compliance Monitoring Plan.-- Construction-related activities,

which result in dead or dying fish are prohibited. If this occurs, the activities must cease

immediately and Ecology's Northwest Regional Office must be notified. RE-12, p. 6.

• " [60]

Construction contractors working on the project must use Best Management Practices

("BMP's") for all in and near-water construction, and must use all reasonable measures to

minimize the impacts of construction activity on waters of the state. Work must be done to

minimize turbidity, erosion, and other water quality impacts. RE-12, p. 6.

[61]

Before starting construction activities, coverage under a National Pollutant Discharge

Elimination System ("NPDES") Construction Stormwater Permit is required, if required by

current NPDES permitting requirements. Exhibit RE-12, p. 6.

[62]

The 401 Certification also requires the preparation of an Oil Spill Prevention, Control,

Containment, and Countermeasure Plan covering all oil filled equipment to be installed and

utilized at the site, including the turbine/generator set', oil filled transformers and capacitors, and

all mobile maintenance equipment to be utilized at the site. RE-12, p. 5.
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[63]

Fuelhoses,oil drums,oil or fuel transfervalvesandfittings, etc,mustbechecked

regularlyfor dripsor leaks,andmustbe/naintainedproperlyto pre,zentspills into statewaters.

In theeventof adischargeofoil, fuel, orchemicalsintostatewaters,or uponlandwith a

potentialentryinto statewaters,containmentandclean-upeffortsmustbeginimmediately,and

Ecologymustbenotified immediately.Theclean-upmustbecompletedassoonaspossible.

RE-12,p. 5-6.

[64]

Ecologyreservestheright to amendthe401Certificationby orderif it determinesits

provisionsareno longeradequateto provide reasonable assurances with applicable water quality

standards or other requirements of state law. RE-12, p. 7. This includes the ability to require

additional monitoring or studies if it determines there is a likely probability water quality

violations have occurred or may occur. RE-12, p. 1.

[65]

Failure to construct and operate the project in accordance with the application for

certification invalidates the 401 Certification. A person who fails to comply with any provision

of the Order is liable for a penalty up to $10,000 for each day of continuing noncompliance. RE-

12.
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CONCLUSIONS OF LAW

[1]

The Board has jurisdiction over this subject matter pursuant to RCW 43.21B. 110.

[2]

The federal Clean Water Act, 33 U.S.C. Sec. 1251 et. seq., was recognized by the United

States Supreme Court, as "a comprehensive water quality statute designed to 'restore and

maintain the chemical, physical and biological integrity of the Nationis waters'". Public Utility

District I of Jefferson County v. Ecology

U.S.C. Sec. 125t(a)(2)).

Elkhorn I/), 511 U.S. 700, at 704 (1994)(quoting 33

[3]

Section 401 of the Clean Water Act requires a state tocertify an applicant for a federal

license or permit to discharge pollution into navigable waters will comply with state and federal

water quality standards and any other appropriate requirements of state law. 33 U.S.C. Sec.

1341. Section 401(d) requires the certification to set forth any effluent limitations, other

limitations, and monitoring requirements necessar_ to comply with these water quality standards

and other appropriate requirements of state law, which become a condition of the license and are

binding on the federal licensee. 33 U.S.C. Sec. 1341(d).
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[4]

RCW 90.48.010 contains the public policy statement for the state Water Pollution

Control Act. This statute recognizes the federal government and the state must work

cooperatively to preserve water quality. It declares the purpose of chapter 90.48 RCW is to:

[M]aintain the highest possible standards to insure the purity of all waters of the state

consistent with public health and public enjoyment thereof, the propagation and
protection of wild life, birds, game, fish and other aquatic life, and the industrial

development of the state, and to that end require the use of all known available and

reasonable methods by industries and others to prevent and control the pollution of the

waters of the state of Washington.

[5]

Ecology is designated as "_e State Water Pollution Control Agency for all purposes of

he federal clean water act.., and is authorized to participate fully in the programs of the act as

well as to take all action necessary to secure to the state the benefits and to meet the requirements

of that act." RCW 90.48.260. Ecology is therefore the appropriate agency to evaluate Puget

Sound Energy's request for a 40t Certification.

[61

A state's 401 Certification must include a "statement that there is a reasonable assurance

that the activity will be conducted in a manner which will not violate applicable water quality

standards." 40 C.F.R. Sec. 121.2(a)(3). The 401 Certification must also include a "statement of

any conditions which the certifying agency deems necessary or desirable with respect to the

discharge 0fthe activity;..." 40 C.F.R. Sec. 121.2 (a)(4).
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[7]

The Board has held the state/to have reasonable assurance, must have specific

knowledge of the potential impacts from the development, and meaningful means of preventing

and protecting against the adverse consequences of development. Friends of the Cowlitz v.

Ecology, Modified Findings of Fact, Conclusions of Law and Order, PCHB 02-022 at 47

(January 24, 2003); Airport Communities Coalition v. Ecology, PCHB 01-160 at 100 (2002).

[8]

Ecology has adopted water quality standards, which establish numeric and narrative

standards for the state's surface waters, as required by the federal Clean Water Act. (33 U.S.C.

See. 1313 (a)). See Chapter 173-21A WAC. 8 EPA regulations implementing the Clean Water

Act also direct the state to develop and adopt a statewide antidegradation policy and identify

methods for implementing this policy. 40 CzF.R. Sec. 131.12. The state's antidegradation policy

is found at WAC 173-201A-070. WAC 1'73-201A-070(1) states "[e]xisting beneficial uses shall

be maintained and protected and no further degradation which would interfere with or become

injurious to existing beneficial uses shall be allowed."

[91

The antidegradation policy is also codified at RCW 90.54.020(3) of the Water Resources

Act. This statute declares the utilization and management of state Waters are to be guided by the

following general declaration or" fundamentals:

gEcology recentlyrevised its Water quality standards, which are awaiting approval fi'om the Environmental

Protection Agency. Ecology therefore applied its prior water quality standards to this 401 Certification. See
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(3) The quality of the natural environment shall be protected and, where possiNe,

enhanced as follows: •

(a) Perennial rivers and streams of the state shall be retained with base flows necessary to

provide for preservation of wildlife, fish, scenic, aesthetic and other environmental

values, and navigational value?. Lakes and ponds shall be retained substantially in

their natural condition. Withdrawals of water, which would conflict therewith, shall

be authorized only in those situations where it is clear that overriding considerations

of the public interest will be served.

(b) Waters of the state shall be of high quality. Regardless of the quality of the waters of

the state,, all wastes and other materials and substances proposed for entry into said

waters shall be provided with all known, available and reasonable methods of

treatment prior to entry. Notwithstanding that.standards of quality established for the

waters of the state would not be violated, wastes and other materials and substances

shall not be allowed to enter such waters which will reduce the existing quality

thereof, except in those situations where it is clear overriding considerations of the

public interest will be served ....

[10]

A water body is first classified based upon its general characteristics. Based upon this

classification, the state wmer quality standards then specify the characteristic uses of water for

this water body. The water quality criteria for a particular classification of water body are based

upon the need to support these characteristic uses. The Snoqualmie River near the project is

classified as a Class A (excellent) waterbody. The Characteristic uses for a Class A waterbody
I

include, but are not limited to, water stlpply, stock watering, fish and shellfish, wildlife,

recreatioh (which includes sPOrt fishing and aesthetic enjoyment), and commerce and navigation.

WAC 173-201A-030(2)(b).

Ecology's Response to PSE's Motion for Partial Summary Judgment.
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[ll]

Appellant Snoqualrnie Indian Tribe asserts Ecology must protect the Tribe's interest in

Snoqualmie Falls itself as a distinct beneficial use. The Tribe argues "[T]he Snoqualmie Tribe's
J

historical, cultural, and spiritual interest in the Falls should be considered a beneficial or

characteristic Use, in and of itself, because this 'use' is necessary for the well being of the Tribe."

Response to PSE's Mtn. For Partial S J, at 6.

[12]

The Snoqualmie Tribe relies on language in both RCW 90.54.020(1), which lists

beneficial uses of water, and WAC 173-201A-030(2)(b), which lists characteristic uses of Class

A waterbodies, indicating the concept of beneficial or characteristic uses could be interpreted

expansively to include tribal interests. In addition to the list of specific beneficial uses described

above, RCW 90.54.020(I) states "all other uses compatible with the enjoyment Of the public

waters of the state, are to be declared to be beneficial". Similarly, WAC 173-201A-030(2)(b)

states characteristic uses of Class A waterbodies "include, but are not limited to" a specific list of

uses. Neither the statute nor the regulation expressly includes tribal historical, cultural, and

spiritual interests. The Tribe provides no legal authority for its argument beyond this possible

statutory construction.

[13]

Under the statutory construction rule of ejusdem generis, when a general word or phrase

t;ol]ows a list of specific and particular things, the general word or phrase will be interpreted to
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include only persons or things of the same type or class listed., The precise words limit the

meaning.of the general terms. Cockle v. Department of Labor andlndustries, 142 Wn.2d 801,

808 (2001), In this case, the nature of the Tribe's interest in Snoqualmie Falls is not of the same

type or class as the beneficial uses listed in RCW 90,54.020. Ecology characterizes the list of

beneficial uses in RCW 90.54.020 as those purposes of use "that are considered beneficial for

purposes of obtaining a water right." Ecology's Resp. to PSE's Mtu. for SJ, at 3. In contrast, the

historical, cultural, and spiritual interest the Tribe seeks to have included in the statutory list of

beneficial uses based on the phrase "all other uses compatible with the enjoyment of the public

waters of the state" is not a use of water for which water rights are issued, as these tribal uses are

of a completely different nature.

[14]

The ejusdem generis rule has a similar effect when applied to the characteristic uses listed

for Class A waterbodies in WAC 173-201A-030(2)(b). The Tribe's interest in Snoqualmie Falls

is not of the same type or class as the characteristic uses in WAC 173-201A-030(2)(b), even

though this provision states the uses "include, but are not limited to" a specific list of uses.

Aesthetic enjoyment, which is a characteristic use, includes enjoyment of beauty. To that extent,

the Tribe's interest arguably would qualify as a characteristic use. It is indubitably historic in

nature. It clearly predates the Clean Water Act and the StateWater Pollution Control Act.

However, the Tribe's interest is in much more than the beauty of the Falls; the Falls are part of

their life and culture. It is important to remember the linkage between the uses and the water
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water body. For example, fish and shellfish are listed as characteristic uses for this water body.

The water quality criteria must therefore support a healthy population of fish and shellfish.

There are not separate water quality criteria for fishing by Indians and fishing by non-Indians,

despite the Tribes' strong historic interest in fisheries and the fact they co-manage much of the

fishery resources in the state. The list of characteristic uses, at least as it currently exists, does

not draw distinctions between types of people.

[151

The Snoqualmie Tribe seems to acknowledge the distinct difference between its

historical, culture, and spiritual interestand the beneficial uses listed in RCW 90.54.020:

"Here, the Snoqualmie Indian Tribe does not purport to suggest that its interest in

Snoqualmie Falls is recreational. In fact, such a notion is highly offensive to the Tribe. It

is preposterous to assume that the recreational interests of a sports fisherman or a

weekend kayaker rise to the level of a people's cultural and spiritual beliefs of the sacred

nature of water." Resp. to PSE's Mtn. for SJ, at 6.

[16]

The Board agrees with the Snoqualmie Tribe that its members indeed have a historical,

cultural, and spiritual interest in the waters of the Snoqualmie River or in Snoqualmie Falls itself.

However, these interests are not beneficial uses under Washington's water resource or water

"quality laws, nor do they constitute "any other appropriate requirement of stat e law" that must be

complied with in Ecology's issuance of a Clean Water Act § 401 Certification. The Tribe's

interests are distinctively different, and recognition of these interests is beyond the scope of the
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401Certification at issue. The Board also recognizes the courts are reluctant to read substantive

provisions into statutes or regulations. See Public Utility District No, 1 of Pend Oreil[e County

v. Ecology, 146 Wn,2d 778, at 797(2002) (refusing to read a public interest test for changes of

surface water rights into the statute.)

[17]

On August 4, 1989, the State of Washington entered the Centennial Accord with the

Federally Recognized Indian Tribes in Washington State. Although the Snoqualmie Tribe was

not then federally recognized, it has become so since then. Thus, the Accord applies to that

Tribe in the context of this case and in future relationships between the Tribe and state agencies.
i

The Accord was adopted, "in order to better achieve mutual goals through an improved

relationship between their sovereign governments. This Accord provides a framework for that

govermnent-to-government relationship and implementation procedures to assure execution of

that relationship," Ecology has prepared its Centennial Accord Implementation Plan, That plan

describes consultation, and Ecology's commitment to it as follows:

Consultation means more than simply informing affected tribes, about what the agency is

planning to do. Consultation means respectful, effective communication that works

toward a consensus before a decision is made or an action is taken. Ecology is

committed to government-to-government consultation with tribes on all actions and

issues ofinterest to tribes under Ecology's statutory authority.

Ecology Centennial Accord Implementation Plan at 2. •
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[18]

All parties have demonstrated an interest in developing a relationship to improve

communication and understanding regarding the management of Snoqualmie Fails over the 30-

year term of the FERC license. Prior to issuance of this 40'1 Certification, Ecology and PSE

demonstrated their interest in addressing Tribal interests by providing nighttime flows over the

Fails even though such flows were not required. During the 401 Certification process, Ecology

and PSE worked with the Tribe as if it was federally-recognized, even though such recognition

did not occur until 1999.

[19]

In spite of these efforts, the Tribes to do not believe the State of Washington, through

Ecology, has lived up to its obligations to engage in government-to-government consultation

consistent with the 1989 Centennial Accord. While compliance with the Centennial Accord is

beyond the scope of this 401Certification appeal, the Board recognizes the need _for improved

communication among the parties. In the context of water right permitting in the White River on

a different PSE project, Ecology entered into a protocol with the Puyallup Tribe to establish three

communication goals: early notification, adequate information, and timely consultation. The

Board believes such a protocol with the Snoqualmie Tribe would be helpful in formalizing a

relationship among the parties, and requests Ecology to initiate discussions With the Snoqualmie

Tribe on this subject.
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The Board encourages PSE to continue to work with the $noqualmie Tribe to address

their interests in providing more flows over the Falls. The Board notes PSE previously provided

nighttime flows over the Falls even though it wasn't required under the previous license. In

addition, the Board encourages Ecology to consider developing a regulation which would

address separate aesthetic interests of Tribes as a characteristic use under WAC 173-201A-

030(2)(b). A rule making proceeding would enable the Department to determine the scope of

interest and opposition to such a proposal and make an informed decision on this matter.

[211

Respondent PSE asserts water use for hydroelectric power is a beneficial use under

Washington's water quality laws: "By requiring a reduction in water volume available for

hydropower generation, Ecology's 401 Certification impairs _the existing hydropower beneficial

use to provide aesthetic flows over [Snoqualmie] Falls." PSE's Mtn. for Partial SJ, at 12.

[22]

Ecology acknowledges that RCW 90.54.020(1) declares that hydroelectric power

production is a beneficial use of water. Ecology responds "while the use of water for

hydroelectric power production is a beneficial use for purposes of water allocation, it is not a

•beneficial use that must be protected under the CWA or the state's water pollution laws and

regulations." Ecology's Response to PSE's Motion for Partial Summary Judgment, at 5.
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[23]

Were the Board to determine Ecology's 401 Certification impairs PSE's water right claim

held for hydropower generation, it would be providing an advisory opinion. Had PSE appealed

the 401 Certification on this basis, it would be a different matter. Because PSE did not raise such

an appeal, the Board will not issue an advisory opinion on this issue. The Board notes, however,

the complexities surrounding the beneficial use question. Ecology administers a number of

statutesWith conflicting definitions of beneficial use. Ecology has even adopted conf/icting

regulations defining beneficial uses. For example, WAC 173-200-020, Washington's

groundwater quality standards, defines beneficial use to include hydr0power, In Contrast, WAC

Chapter 173-201A, Washington's surface water quality standards, does not define beneficial use,

but Ecology points out that "the characteristic or beneficial uses of water" in that regulation do

not include hydropower. These definitions of beneficial use may become problematic at some

9oint, if they are not already. The Board believes legislative clarification, .followed by

administrative action are necessary to establish clear and consistent policies recognizing

beneficial uses in both the water resoiarce and water quality contexts.

[241

The Snoqualmie Tribe contends the 401 Certification fails to adequately protect fish

because of inadequate flows over the Falls or through the project to the plunge pool. Fish and

wildlife maintenance are expressly declared a beneficial use in the antidegradation statute. RCW

90.54.020(1 ) . Base flows necessary to provide for the preservation offish are also specifically
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mentioned in RCW 90.54.020(3)(a) for protection. The characteristic uses for the Snoqualmie

project area specifically include "salmonid migration, rearing, spawning, and harvesting. Other

fish migration, rearing, spawning, and harvesting." WAC 173-201A-030.

[25]

In determining whether to issue a 401 Certification for a hydroelectric facility, Ecology

must consider whether the diversion of water for power production will violate water quality

standards. Public Utility District 1 of Pend Oreille County, 146 Wn.2d at 805-821.

[26]

Robert Wright from Ecology testified all the aesthetic flow alternatives were protective of

fish. RP-27. Alternative 4 is the closest to what was adopted in the 401 Certification. Gary

Engman from the Department of Fish and Wildlife also indicated the flows were reasonably

protective of fish.

The Tribe's concems with flows focused on the plunge pool. Mr. Micah Wait, the expert

testifying on behalf of the Tribe, acknowledged the. plunge pool provided high quality habitat for

fish under existing conditions. He also acknowledged the 401 Certification requires at least a

minimum flow of 300 cfs between the plunge pool and Powerhouse 2, and at least 25 cfs must

pass over the Falls every night. No testimony was provided to rebut Ecology's and Fish and

Wildlife's testimony concerning the adequacy of flow over the Falls for fish. Mr. Waifs

testimony was instead pointed towards how much better the plunge pool could be with additional
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flow. This does not establish a violation of water quality standards. The Tribe has failed to

:demonstrate Ecology did not have reasonable assurances the minimum flows over the Falls and

through the plunge pool were protective of fish.

[28]

The Snoqualmie Tribe also raises water quality concerns over dissolved oxygen, fecal

coliform bacteria, and temperature. The Snoqualmie Tribe relies heavily upon the testimony of

Mr. Wait of Washington Trout to establish violations of water quality standards for dissolved

oxygen, fecal coliform bacteria, and temperature with respect to fish. Mr. Wait prepared an

]Expert Report on the effects of the project on the Snoqualmie River based upon his observations.

I 10 [ Exhibit A-25.
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[29]

Under cross-examination Mr. Wait admitted he had no information the project negatively

affects fish. Although he spent some time near the project observing fish,.he was unable to

observe any fish that were distressed or dying. He took no samples around the project area. His

opinion is largely based upo n documents, which show problem s with portions of the Snoqualmie

River Other than the project area. His testimony is therefore mostly theoretical as to how the

project affects water quality for these parameters.

[30]

The FEIS indicated the project, since it is a run-of-river project, has very little backwater. "

The water passes through the project or over the Falls as it comes. It is not a storage project.
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The chance for any effect on water quality is therefore minor. Exhibit RP-2, p. 4-91. In

addition, a TMDL study for temperature is going to be conducted for the river, considerable

temperature monitoring is required by the 401 Certification, and the municipalities that

experienced problems with fecal coliform are now subject to NPDES permit requirements.

[31]

The Tribe has not met its burden to show the 401 Certification does not adequately

protect against water quality violations pertaining to dissolved oxygen, fecal coliform bacteria, Or

temperature.

[32]

In Friends of the Cowlitz v. Ecology, the Board stated: "It is not necessary for the dams

to create the pollution. Absent a statutory exemption, as long as the operators of the dams

discharge waters, with know/edge such waters contain poilutants in excess of water quality

standards, a colorable argument can be made they are causing or tending to cause pollution of the

waters downstream." Order Granting and Denying Partial Summary Judgment, PCHB 02-022 at

14 (June 18, 2002). This statement w_ made in the context of the possibility of arsenic being

discharged downstream from the project. The Board concluded after the hearing on the merits

Ecology had reasonable assurances the project would not discharge arsenic downstream.

Modified Findings of Fact, Conclusions of Law and Order, PCHB 02-022 at 56 (January 24,

2003).
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[331

This case is distinguishable from Friends of the Cowlitz. The Snoqualmie Falls Dam is a

run-of-river project, and there are regulatory backstops in place. It is useful to clarify this

language from Friends ofth e Cowlitz in the context of the present case. For example, the

Snoqualmie Tribe is concerned about the potential for the dam's operations to spread fecal

coliform bacteria. Tlie dam does not introduce fecal coliform into the Snoqualmie River. The

source of the bacteria is difficult to pinpoint, but it comes largely from the Kimball Creek area,

which is a few miles upstream of the project. Testimony of Robert Wright; Exhibit A-34. If the

operations of the dam, however, resulted in water storage conditions behind the dam which

measurably contribute to the fecal coliform bacteriaproblem in the river, the project would be

causing or tending to cause pollution even though the project is not the original source of this

pollutant. 9

[34]

The ramping rates and critical flow level were also raised as concerns by the Tribe

because of the potential to strand juveniles and dewater redds. The Hunter Study was reviewed

9 In adopting the language in Friends of the Cowlitz relating to it noi being'net:essary for the dam to create ihe

pollution, the Board was aware of the case of Miccosukee Tribe of Indians v. South Florida Water Management
District, 280 F.3d 1364 (2002). In this decision, the Eleventh Circuit held a water district discharged pollutants

when it transferred polluted water into a water impoundment area through a pump station. The U.S. Supreme Court
recently remanded this case for a factual determination of whether the two bodies of water inquestion were distinct,

or the same bodies of water for purposes of Clean Water Act regulation. U.S. Supreme Court No. 02-626, March
23, 2004. In a different decision, the Second Circuit held the discharge of polluted water from a reservoir located in
one watershed into a trout stream of a different watershed constituted a discharge from a point source. Catskill •

Mountains Chapter of Trout Unlimited, lnc. v. New York City, 53 Env't Rep. Cas. (BNA). 1392 (2d. Cir. 2001). The
Board has not been presented with a case in which polluted water is transferred into a different source.of non-
polluted water. There is a colorable argument if this actiyity occurs, however, the entity that transfers the pollutants

Iinto the non-polluted water has violated water quality standards.
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in establishing the ramping rates for the project, and this study is still used by the Department of

Fish and Wildlife today. Exhibit RE-I; Testimony of Engrnan.

[35]

Mr. Engman testified the ramping rates were reasonably protective of fish. The greatest

concern about ramping pertains to the lag time ifPowellhouse 2 is used for ramping. The 401

Certification requires all ramping from July 1 through May 31 to be conducted using

Powerhouse 1, unless the powerhouse requires maintenance or repair. It further requires
p

ramping from June 1 through June 30 to be conducted with Powerhouse 1 to the maximum

extent possible. Exhibit RE-12, page 3. The National Oceanic and Atmospheric Administration

("NOAA") sent PSE a letter indicating the ramping rates andmethods would not adversely affect

listed chinook salmon. Exhibit RE-10.

[36]

The 401 Certification also requires a ramping study after the installation of the rubber

weirs at the dam to establish specific ramping rates for the area of project influence. The study

must include the establishment of low flow levels during the period from August 1 until October

31, at which point PSE must go a fiat 100 cfs to protect fish. The study must also examine the

feasibility of using partial weir deflation to moderate ramping rates. Exhibit RE-1.

[37]

The testimony regarding ramping by the Tribes is essentially if the flows are established

as natural flows, there is no ramping required. With less ramping, the fish are better protected.
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This evidence by itself does not establish water quality violations associated with the ramping

schedule outlined in the 401 Certification. The Board is satisfied Ecology has reasonable

assurances the ramping activity associated with this project will not impair fish resources.

[38]

The Board is concerned about the establishment of the critical flow for this project. As

discussed earlier, the critical flow acts as the trigger for initiation of the ramping rates. If

ramping rates are not properly used, juvenile fish can be stranded. Testimony of Micah Wait. It

appears FEkC used an improper factor for establishing the critical fl0w when it utilized the

project's capacity as a basis for its decision.

[39].

Representatives of the Department of Fish and Wildlife who established the critical flow

at 2,500 cfs had been out to the project site on numerous occasions and were familiar with the

river channel. The shape and substrate of the river channel are important factors in assessing the

proper critical flow. It is not clear if the FERC biologists had even visited the site.

[40]

The 800 cfs difference between what the Department offish and Wildlife proposed as

the critical flow and the level established by FERC is significant and could lead to potential

stranding of juveniles. The Board finds the critical flow level of 1700 cfs could degrade fish

habitat in violation of thestate's responsibility to protect beneficial uses. It could violate the

state's antidegradation policy despite the lack of a critical flow in the current license. New
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environmental laws or changed conditions at a project site may require projects to modify their

ongoing operations. The listing of fish species under the Endangered Species Act, which

frequent the base of the Falls since the last license was obtained by PSE, requires this result.

[41]

The Board believes until the critical flow study is conducted, it is appropriate to use the

more protective critical flow level. The Board therefore requires a modification to the 401

Certification, which establishes the eritical flow on an interim basis at 2,500 cfs until the critical

flow study referenced in the 401 Certification is completed and approved.

[42]

The Snoqualmie Tribe does not provide any legal authority that would require Ecology to

consider the cumulative effects of other development when issuing a 401 Certification. Instead,

it relies upon previous Shorelines Hearings Board decisions to support their position. These

decisions, however, are based upon language in RCW 90.58.020, which enunciates the policy

behind the Shoreline Management Act. This language specifically stresses the need for

coordinated planning to protect the state's shorelines. The courts.have addressed the adverse

effect of "piecemeal" development with respect to this language. See Skagit County v. Ecology,

93Wn.2d 742, 750 (1980); Hayes v. Yount, 87 Wn.2d 280 (1976). The Snoqualmie Tribe's

reliance upon the "piecemealing" decisions is therefore misplaced.
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[43]

The Tribe presented evidence on two possible cumulative impabts it asserted were related

to the 401 Certification: an upstream river-widening project being undertaken for purposes of

flood control, and the hydropower project's relationship to existing water quality problems from

upstream sources. Beyond these two, the Board was not presented with any evidence or

argument as to cumulative impacts that should have been analyzed by Ecology but were not. As

to these two issues raised by the Tribe, the evidence presented shows that neither will result in

violations of state water quality standards.

[44]

As to the project's impact on existing water quality problems in the Snoqualmie River, an

excerpt from the FERC FEIS states, "[a]s a run-of-river operation, other than minor effects of

increased residence time in the backwater the project has little influence On water quality, which

is generally good." Exhibit RP-2, Section 4.2.14. This is consistent with the opinion of Bob

Wright of Ecology, who testified that upstream water quality issues, such as fecal coliform and

dissolved oxygen caused by municipal sewage treatment plants and other unrelated development,

will not be exacerbated by the project.

%
[45]

Ecology is required to review the adverse consequences of this project. Even assuming

the Snoqualmie Tribe had offered evidence of what it considers cumulative effects; and that

these effects were within the scope of the 401 Certification for this project, these issues have not
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been shown to create any discernible environmental harm, or any basis for reversing Ecology's

conclusion of reasonable assurance in its 401 Certification.

[46]

The Tribe also raises concerns about the impact of the construction activity on fish. They

note there is no time "window" for construction in the 401 Certification. They cite this as a

deficiency in the 401 Certification, and point out the life cycles of the various species offish at

the base of the Falls make any construction window very narrow. Some of the construction

activity will actually occur in the river.

[47]

A hydraulic project approval ('HPA") will most likely be required from the Department

offish and Wildlife before any construction activity begins. Exhibit RE-12. The construction

window is set forth in the HPA to minimize the impac t to fish, so the Board is not concerned by

the lack of such a schedule in the 401 Certification.

[481

A Water Quality Protection Plan must be approved by Ecology prior to in and near-water

construction activ!ty. This plan must include a Water Quality Compliance Monitoring Plan and

BMPs. A full-time pollution control inspector must be available to supervise the Water Quality

Compliance Monitoring Plan. In addition an Oil Spill Prevention and Control Plan must be in

place. Furthermore, it is likely a NPDES General Construction Stormwater Permit will be

required prior to construction activities. Finally, construction activities, which result in dead or
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dying fish must stop immediately and be reported. Exhibit RE-12. The Board does not believe

the Tribe has met its burden in showing construction activities related to the project will violate

water quality standards.

PCHB 03-156

FINAL FINDINGS OF FACT,

CONCLUSIONS OF LAW AND ORDER- 46



I

I

i 4

i 5

i7

I 8

ilO

I 11

12

| 13

i 14

i 15
16

i 17

i ,18

19

i 20

i _'

i

I

( - - .

ORDER

The Board, based upon the above findings of fact and conclusions of law, except for the

issue of the critical flow in the 401 Certification, affirms Ecology's issuance of the Section 401

Certification, with the imposition of the following condition, which shall be incorporated into the

Certificarl on:

1. The reference in the Flow Continuation Criteria to the critical flow being defined

on an interim basis as "1,700 cfs," shall be amended to read "2,500 cfs."

7_t7SO ORDERED this day Of _)f'i [

J I
,2004.

POLLUTION CONTROL HEARINGS BOARD

P 03-156 F

WILLI H. LYNCH, Presiding

ROBERT V. JENSE/_Ment_ber

BILL CL_A_
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.........................................Water I,_uality b_u-rl_ce Waters 173-201A-030

ies not included in the definition of wetlands as well as those

mentioned in the definition are still waters of the state.)

"Wildlife habitat" means Waters of the state used by, or

that directly or indirectly provide food support to, fish, other
aquatic life, and wildlife for any life history stage or activity.

[StatutoryAuthority: Chapter90.48 RCW and 40 CFR 131.9%23-064
(Order 94-19), § 173-201A-020, filed 1I/I 8/97, effective 12/19/97. Statutory
Authority: Chapter 90.48 RCW. 92-24-037 (Order 92-29), § 173-201A-020,
filed I 1/25/92,effective 12/26/92.]

WAC 173-201A-030 General water use and criteria

classes. The following criteria shall apply to the various
classes of surface waters in the state of Washington:

(1) Class AA (extraordinary).

(a) General characteristic. Water quality of this class
shall markedly and uniformly exceed the requirements for all

or substantially all uses.
(b) Characteristic uses. Characteristic uses shall include,

but not be limited to, the following:

(i) Water supply (domestic, industrial, agricultural).

(ii) Stock watering.
(iii) Fish and shellfish:

Salmonid migration, rearing, spawning, and harvesting.
Other fish migration, rearing, spawning, and harvesting.

Clam, oyster, and mussel rearing, spawning, and har-
vesting.

Crustaceans and other shellfish (crabs, shrimp, crayfish,

scallops, etc.) rearing, spawning, and harvesting.
(iv) Wildlife habitat.
(v)Recreation (primar3_ contact recreation, sport fishing,

boating, and aesthetic enjoyment).

(vi) Commerce and navigation.
(c) Water quality criteria:

(i) Fecal coliform organisms:

(A) Freshwater - fecal coliform organism levels shall
both not exceed a geometric mean value of 50 colonies/100
mL and not have more than C0 percent of all samples
obtained for calculating the geometric mean value exceeding
COOcolonies/C00 mL.

(B) Marine water - fecal coliform organism levels shall

both not exceed a geometric mean value of C4 colonies/100
mL, and not have more than C0 percent of all samples
obtained for calculating the geometric mean value exceeding
43 colonies/C00 mL.

(ii) Dissolved oxygen:
(A) Freshwater - dissolved oxygen shall exceed 9.5

mg/L.
(B) Marine water - dissolved oxygen shall exceed 7.0

mg/L. When natural conditions, such as upwelling, occur,

causing the dissolved oxygen to be depressed near or below
7.0 mg/L, natural dissolved oxygen levels may be degraded
by up to 0.2 mg/L by human-caused activities.

(iii) Total dissolved gas shall not exceed 110 percent of

saiuration at any point of sample collection.

(iv) Temperature shall not exceed 16.0°C (freshwater) or

13.0°C (marine water) due to human activities. When natural

conditions exceed 16.0°C (freshwater) and C3.07C (marine

water), no temperature increases will be allowed which will

raise the receiving water temperature by greater than 0.3°C.

(2001Ed.)

Incremental temperature increases resulting from point
source activities shall not, at any time, exceed t=23/(T+5)

(freshwater)'or t=8/(T-4) (marine water). Incremental tem-
perature increases resulting from nonpoint source activities
shall not exceed 2.8°C.

For purposes hereof, "t" representsthe maximum per-

missible temperature increase measured at a mixing zone
boundary; and "T" represents the background temperature as
measured at a point or points unaffected by the discharge and

representative of the highest ambient water temperature in
the vicinity of the discharge.

(v) pH shall be within the range of 6.5 to 8.5 (freshwater)
or 7.0 to 8.5 (marine water) with a human-caused variation
within the above range of less than 0.2 units.

(vi) Turbidity shall not exceed 5 NTU over background
turbidity when the background turbidity is 50 NTU or less, or
have more than a 10 percent increase in turbidity when the

background turbidity is more than 50 NTU.
(vii) Toxic, radioactive, or deleterious material concen-

trations shall be below those which have the potential either

singularly or cumulatively to adversely affect characteristic
water uses, cause acute or chronic conditions to the most sen-

sitive biota dependent upon those waters, or adversely affect
public health, as determined by the department (see WAC
173-201A-040 and C73-20CA-050).

(viii) Aesthetic values shall not be impaired by the pres-
ence of materials or their effects, 7excluding those of natural

origin, which offend the senses of sight, smell, touch, or taste.

(2) Class A (excellent).
(a) General characteristic. Water quality of this class

shall meet or exceed the requirements for all or substantially
all uses.

(b) Characteristic uses. Characteristic uses shall !nclude,
but not be limited to, the following:

(i) Water supply (domestic r industrial, agricultural).
(ii) Stock watering.
(iii) Fish and shellfish:
Salmonid migration, rearing, spawning, and harvesting.
Other fish migration, rearing, spawning, and harvesting.
Clam, oyster, .and mussel rearing, spawning, and har-

, vesting.
Crustaceans and other shellfish (crabs, shrimp, crayfish,

scallops, etc.) rearing, spawning, and harvesting.

(.iv) Wildlife habitat.
(v) Recreation (primary contact recreation, sport fishing,

boating, and aesthetic enjoyment).

(vi) Commerce and navigation.
(c) Water quality criteria:

(i) Fecal coliform organisms:
(A) Freshwater - fecal coliform organism levels shall

both not exceed a geometric mean value of 100 colonies/100
mL, and not have more than 10 percent ofall samples
obtained for calculating the geometric mean value exceeding
200 colonies/100 mL.

(B) Mar!ne water - fecal coliform organism levels shall
both not exceed a geometric mean value of 14 colonies/100
mL, and not have more than 10 percent of all samples

obtained for calculating the geometric mean value exceeding
43 colonies/100 mL.

(ii) Dissolved oxygen: Attachment 2

[Title 173 WAC_p. 477]
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(A) Freshwater - dissolved oxygen shall exceed 8.0

rag/L.
(B) Marine water - dissolved oxygen shall exceed 6.0

rng/L. When natural conditions, such as upwelling, occur,
causing the dissolved oxygen to be depressed near or below

6.0 rag/L, natural dissolved oxygen levels may be degraded
by up to 0.2 mg/L by human-caused activities.

(iii) Total dissolved gas shall not exceed 110 percent of
saturation at any point of sample collection.

(iv) Temperature shall not exceed 18.0°C (freshwater) or

16.0°C (marine water) due to human activities. When natural

conditions exceed 18.0°C (freshwater) and 16.0°C (marine
water), no temperature increases will be allowed which will

raise the receiving water temperature by greater than 0.3°C.

Incremental temperature increases resulting from point
source activities shall not, at any time, exceed t=2g/(T+7)
(freshwater) or t=12/(T-2) (marine water). Incremental tem-

perature increases resulting from nonpoint source activities
shall not exceed 2.8°C.

For purposes hereof, "t" represents the maximum per-
missible temperature increase measured at a mixing zone
boundary; and "T" represents the background temperature as

measured at a point or points unaffected by the discharge and

representative of the highest ambient water temperature in
the vicinity of the discharge.

(v) pH shall be within the range of 6.5 to 8.5 (freshwater)
or 7.0 to 8.5 (marine water) with a human-caused variation
within theabove range of less than 0.5 units.

(vi) Turbidity shall not exceed 5 NTU over background
turbidity when the background turbidity is 50 NTU or less, or
have more than a 10 percent increase in turbidity when the
background turbidity is more than 50 NTU.

(vii) Toxic, radioactive, or deleterious material concen-

trations shall be below those which have the potential either
singularly or cumulatively to adversely affect characteristic
water uses, cause acute or chronic conditions to the most sen-

sitive biotadependent upon those waters, or adversely affect
public health, as determined by the department (see WAC
173-201A-040 and 173-201A-050).

(viii) Aesthetic values shall not be impaired by the pres-
ence of materials or their effects, excluding those of natural
origin, which offend the senses of sight, smell, touch, or taste.

(3) Class B (good).

(a) General characteristic. Water quality of this class
shall meet or exceed the requirements for most uses.

(b) Characteristic uses. Ch_acteristic uses shall include,
but not be limited to, the following:

(i) Water supply (industrial and agricultural).

(ii) Stock watering.
(iii) Fish and shellfish:

Salmonid migration, rearing, and harvesting.

Other fish migration, rearing, spawning, and harvesting.

Clam, oyster, and mussel rearing and spawning.

Crustaceans and other shellfish (crabs, shrimp, crayfish,
scallops, etc.) rearing, spawning, and harvesting.

(iv) Wildlife habitat.

(v) Recreation (secondary contact recreation, sport fish-
ing, boating, and aesthetic enjoyment).

(vi) Commerce and navigation.

[Title 173 WAC---p. 478]

(c) Water quality criteria:

(i) Fecal coliform organisms:

(A) Freshwater - fecal coliform organism levels shall

both not exceed a geometric mean value of 200 colonies/100
mL, and not have more than 10 percent of all samples

obtained for calculating the geometric mean value exceeding
400 colonies/100 mL.

(B) Marine water - fecal coliform organism levels shall

both not exceed a geometric mean value of 100 colonies/100
mL, and not have more than 10 percent of all samples

obtained for calculating the geometric mean value exceeding
200 colonies/100 MI.

(ii) Dissolved oxygen:

(A) Freshwater- dissolved oxygen shall exceed 6.5

mg/L.

(B) Marine water - dissolved oxygen shall exceed 5.0
mg/L. When natural conditions, such as upwelling, occur,
causing the dissolved oxygen to be depressed near or below

5.0 mg/L, natural dissolved oxygen levels may be degraded
by up to 0.2 mg/L by human-caused activities.

(iii) Total dissolved gas shall not exceed 110 percent of
saturation at any point of sample collection.

(iv) Temperature shall not exceed 21.0°C (freshwater) or

19.0°C (marine water) due to human activities. When natural

conditions exceed 21.0°C (freshwater) and 19.0°C (marine
water), no temperature increases will be allowed which will

raise the receiving water temperature by greater than 0.3°C.

Incremental temperature increases resulting from point
source activities shall not, at any time, exceed t=34/(T+9)
(freshwater) or t=l 6/(T) (marine water). Incremental temper-

ature increases resulting from nonpoint source activities shall
not exceed 2.g°c.

For purposes hereof, "t" represents the maximum per-
missible temperature increase measured at a mixing zone
boundary; and "T" represents the background temperature as
measured at a point or points unaffected by the discharge and
representative of the highest ambient water temperature in
the vicinity of the discharge.

(v) pH shall be within the range of 6.5 to 8.5 (freshwater)
and 7.0 to 8.5 (marine water) with a human-caused variation

within the above range of less than 0.5 units.

(vi) Turbidity shall not exceed 10 NTU over background

turbidity when the background turbidity is 50 NTU or less, or
have more than a 20 percent increase in turbidity when the
background turbidity is more than 50 NTU.

(vii) Toxic, radioactive, or deleterious material concen-
trations shall be below those which have the potential either
singularly or cumulatively to adversely affect characteristic
water uses, cause acute or chronic conditions to the most sen-

sitive biota dependent upon those waters, or adversely affect
public health, as determined by the department (see WAC

173-201A-040 and 173-201A-050).

(viii) Aesthetic values shall not be reduced by dissolved,

suspended, floating, or submerged matter not attributed to
natural causes, so as to affect water .use or taint the flesh of

edible species.

(4) Class C (fair).

(2001 Ed.)



Water Quality Standards---Surface Waters 173-201A-030

(a) General characteristic. Water quality of this class.
shall meet or exceed the requirements Of selected and essen-
tial uses.

(b) Characteristic uses. Characteristic uses shall include,
but not be limited to, the following: •

(i) Water supply (industrial).

(ii) Fish (salmonid and other fish migration).

(iii) Recreation (secondary contact recreation, sport fish-
ing, boating, and'aesthetic enjoyment).

(iv) Commerce and navigation.

• (c) Water quality criteria - marine water:

(i) Fecal coliform organism levels shall both not exceed
a geometric mean value of 200 colonies/100 mL, and not

have more than 10 percent of all samples obtained for calcu-
lating the geometric mean value exceeding 400 colonies/100
mL.

(ii) Dissolved oxygen shall exceed 4.0 mg/L. When nat-
ural conditions, such as upwelling, occur, causing the dis-
solved oxygen to be depressed near or below 4.0 rag/L, natu-
ral dissolved oxygen levels may be degraded by up to 0.2
mg/L by human-caused activitieL

(iii) Temperature shall not exceed 22.0°C due to human
activities. When natural conditions exceed 22.0°C, no tem-

perature increases will be allowed which will raise the recei'v-

ing water temperature by greater than 0.3°C.
Incremental temperature increases shall not, at any time,

exceed t=20/(T+2).

For purposes hereof, "t" represents the maximum.per-
missible temperature increase measured at a mixing zone
boundary; and "T" represents the background temperature as

measured at a point or points unaffected by the discharge and
representative of the highest ambient water temperature in
the vicinity of the discharge.

(iv) pH shall be within the range of 6.5 to 9.0 with a

human-caused variation within a range of less than 0.5 units.

(v) Turbidity shall not exceed l0 NTU over background
turbidity when the background turbidity is 50 NTU or less, or
have more than a 20 percent increase in turbidity when the
background turbidity is more than 50 NTU.

(vi) Toxic, radioactive, or deleterious material concen-

trations shall be below those which have the potential either
singularly or cumulatively to adversely affect characteristic
water uses, cause acute or chronic conditions to the most sen-

sitive biota dependent upon those waters, or adversely affect
public health, as determined by the department (see WAC
173-201A-040 and 173-201A-050).

(vii) Aesthetic values shall not be interfered with by the

presence of obnoxious wastes, slimes, aquatic growths, or
materials which will taint the flesh of edible species.

(5) Lake class.
(a) General characteristic. Water quality of this class

shall meet or exceed the requirements for all or substantially
all uses.

(b) Characteristic uses. Characteristic uses shall include,

but not be limited to, the following:
(i) Water supply (domestic, industrial, agricultural).
(ii) Stock watering.
(iii) Fish and shellfish:

Salmonid migration, rearing, spawning, and harvesting.
Other fish migration, rearing, spawning, and harvesting.

Clam and mussel rearing, spawning, and harvesting.
Cra_,fish rearing, spawning, and harvesting.
(iv) Wildlife habitat.

(v) Recreation (primary contact recreation, sport fishing,
boating, and aesthetic enjoyment).

(vi) Commerce and navigation.
(c) Water quality criteria:
(i) Fecal coliform organism levels shall both not exceed

a geometric mean value of 50 colonies/100 mL, and not have
more than .10 percent of all samples obtained for calculating
the geometric mean value exceeding 100 colonies/100 mL.

(ii) Dissolved oxygen - no measurable decrease from
natural conditions.

(iii) Total dissolyed gas shall not exceed 1 I0 percent of

saturation at any point of sample collection.
(iv) Temperature - no measurable change from natural

conditions.

(v) pH - no measurable change from natural conditions.
(vi) Turbidity shall not exceed 5 N'IZI over background

conditions.
(vii) Toxic, radioactive, or deleterious material concen-.

trations shall be below those which have the potential either
singularly or cumulatively to adversely affect characteristic
water uses, cause acute or chronic conditions to the most sen-
sitive biota dependent upon those waters, or adversely affect

public health,.as determined by the depa(tment (see WAC
173-201A-040 and 173-201A-050).

(viii) Aesthetic values shall not be impaired by the pres-
ence of materials or their effects, excluding those of natural

origin, which offend the senses of sight, smell, touch, or taste.

(6) Establishing lake nutrient criteria.
(a) The following table shall be used to aid in establish-

ing nutrient criteria: ..

(Table I) The ecoregional and trophic-state action values for establishing nutrient criteria:

Ultra-oligotrophic

01igotrophic
Lower mesotrophic

..Coast Range, Puget Lowlands, and Northern Rockies Ecoregi0ns:

Trophic State If Ambient TP (ttg/I)

Range of Lake is:
0-4

>4-10

>10-20

Action value
>20 ....

Then criteria

should be set at:

4 or less
10or less
20 or less

lake specific study may be initiated.

(2001 Ed.) [Title 173 WAC_p. 479]
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Trophtc State If Ambient TP (lag/I)

Range of Lake is:
Ultra-oligotrophic 0-4

Oligotrophic - >4- l0
Action value

>10 ...

Columbia Basin Ecoregion:

Then criteria

should be set at:

4 or less

10 or less

lake specific study may be initiated.

Trophlc State If Ambient TP (_tg/l)

Range of Lake is:
Ultra-oligotrophic 0_4

Oligotrophic >4-10
Lower mesotrophic > 10-20

Upper mesotrophic >20-35
Action value

>35

Lakes in the Willamette, East Cascade Foothills, or Blue
Mountain ecoregions do not have recommended values and

need to have lake-specific studies in order to receive criteria
as described in (c)(i) of this subsection.

(b) The following actions are recommended if ambient
monitoring of a lake shows the epilimnetic total phosphorus
concentration, as shown in Table 1 of this section, is below
the action value for an ecoregion:

(i) Determine trophic status from existing or newly gath-

ered data. The recommended minimum sampling to deter-
mine trophic status is calculated as the mean of four or more
samples collected from the epilimnion between June through

September in one or more consecutive years. Sampling must
be spread throughout the season.

(ii) Propose criteria at or below the upper limit of the
trophic state; or

(iii) Conduct lake-specific study to determine and pro-
pose to adopt appropriate criteria as described in (c) of this
subsection.

(c) The following actions are recommended if ambient
monitoring of a lake shows total phosphorus to exceed the
action value for an ecoregion shown in Table 1 of this section

or where recommended ecoregional action values do not
exist:

(i) Conduct a lake-specific study to evaluate the charac-

teristic uses of the lake. A lake-specific study may vary
depending on the source or threat of impairment. Phytoplank-
ton blooms, toxic phytoplankton, or excessive aquatic plants,
are examples of various sources of impairment. The follow-
ing are examples of quantitative measures that a study may

describe: Total phosphorus, total nitrogen, chlorophyll-a,
dissolved oxygen in the hypolimnion if thermally stratified,
pH, hardness, or other measures of existing conditions and
potential changes in any one of these parameters.

(ii) Determine appropriate total phosphorus concentra-
tions or other nutrient criteria to protect characteristic lake
uses. If the existing total phosphorus concentration is protec-

tive of characteristic lake uses, then set criteria at existing
total phosphorus concentration. If the existing total phospho-

rus concentration is not protective of the existing characteris-
tic lake uses, then set criteria at a protective concentration.

Proposals to adopt appropriate total phosphorus criteria to
protect characteristic uses must be developed by considering

[Title 173 WACnp. 480]

Then criteria

should be set at:

4 or less
10 or less

20 or less
35 or less

.... lake specific study may be initiated.

technical information and stakeholder input as part of a pub-

lic involvement process equivalent to the Administrative Pro-
cedure Act (chapter 34.05 RCW).

(iii) Determine if the proposed total phosphorus criteria

necessary to protect characteristic uses is achievable. If the
recommended criterion is not achievable and if the character-

istic use the criterion is intended to protect is not an existing
use, then a higher criterion may be proposed in conformance
with 40 CFR part 131.10.

(d) The depai'tment will consider proposed lake-specific
nutrient criteria during any water quality standards rule mak-
ing that follows development of a proposal. Adoption by rule

formally establishes the criteria for that lake.
(e) Prioritization and investigation of lakes by the depart-

ment will be initiated by listing problem lakes in a watershed
needs assessment, and scheduled as part of the water quality
program's watershed approach to pollution control. This pri-
oritization will apply to lakes identified as warranting a crite-

ria based on the results of a lake-specific study, to lakes war-
ranting a lake-specific study for establishing criteria, and to

lakes requiring restoration and pollution control measures
due to exceedance of an established criterion. The adoption

of nutrient criteria are •generally not intended to apply to lakes

or ponds with a surface area smaller than five acres; or to
ponds wholly contained on private property owned and sur-
rounded by a single landowner; and nutrients do not drain or
leach from these lakes or private ponds to the detriment of

other property owners or other water bodies; and do not
impact designated uses in the lake. However, if the land-

owner proposes criteria the department may consider adop-
tion.

(f) The department may not need to set a lake-specific ..•

criteria or further investigate a lake if existing water quality
conditions are naturally poorer (higher TP) than the action !
value and uses have not been lost or degraded, per WAC 173:
201 A-070(2).

[Statutory Authority: Chapter 90.48 RCW and 40 CFR 131.97-23-064

(Order 94-19), § 173-201A-030, filed 11/18/97, effective 12/19/97. Statutory,

Authority: Chapter 90.48 RCW. 92-24-037 (Order 92-29), § 73-201A'030 i"

• filed 11/25/92, effective 12/26/92.]

WAC 173-201A-040 Toxic substances. (I) Toxic sub-

stances shall not be introduced above natural background lev-_

(2o0i._#._I
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Water Quality Standards---Surface Waters 173-201A-070

(4)(a) The water quality criteria herein established for
:otal dissolved gasshall not apply when the stream flow

_xceeds the seven-day, ten-year frequency flood.
(b) The total dissolved gas criteria n_ay be adjusted to aid

E'tshpassage over hydroelectric dams when consistent with a

lepartment approved gas abatement plan. This gas abatement
91an must be accompanied by fisheries management and
9hysical and biological monitoring plans. The elevated total
tissolved gas levels are intended to allow increased fish pas-

sage without causing more harm to fish populations than
:aused by turbine fish passage. The specific allowances for
:otal dissolved gas exceedances are listed as special condi-
:ions for s_tions of the Snake and Columbia rivers in WAC

173-201A-130 and as shown in the following exemption:

Special fish passage exemption for sections of the

_nake and Columbia rivers: When spilling water at dams

s necessary to aid fish passage, total dissolved gas must not
•.xceed an average of one hundred fifteen percent as mea-
;ured at Camas/Washougal below Bonneville dam or as mea-
;ured in the forebays of the next downstream dams. Total dis-

;olved gas. must also not exceed an average of one hundred
.wenty percent as measured in the tailraces of eachdam.
Fhese averages are based on the twelve highest hourly read-
ngs in any one day of total dissolved gas. In addition, there is

• I maximum total dissolved gas one hour average of one hun-
lred twenty-five percent, relative to atmospheric pressure,
luring spillage for fish passage. These special conditions for
otal dissolved gas in the Snake and Columbia rivers are

riewed as temporary and are to be reviewed by the year 2003.
(el Nothing in these special conditions allows an impact

o existing and characteristic uses.

(5) Waste discharge permits, whether issued pursuant to
he National Pollutant Discharge Elimination System or oth-
'.rwise, shall be conditioned so the discharges authorized will

neet the water quality standards.
(a) However, persons discharging wastes in compliance

,¢ith the terms and conditions of permits shall not be subject
o civil and criminal penalties on the basis that the discharge
6olates water quality standards.

(b) Permits shall be subject to modification by the

lepartment whenever it appears to the department the dis-
:harge violates water quality standards. Modification of per-
nits, as provided herein, shall be subject to review in the
;ame manner as originally issued permits.

(6) No waste discharge permit shall be issued which
esults in a violation of established water quality criteria,
_xcept as provided for under WAC 173-201A-100 or 173-
!01A-110.

(7) Due consideration will be given to the precision and
_ccuracy of the sampling and analytical methods used as wetl

Lsexisting conditions at the time, in the application of the cri-
eria.

(8) The analytical testing methods for these criteria shall

_e in accordance with the "Guidelines Establishing Test Pro-

:edures for the Analysis of Pollutants" (40 CF.R. Part 136)
tnd other or superseding methods published and/or approved
_y the department following consultation with adjacent states
tnd concurrence of the USEPA.

(9) Nothing in this cl_apter shall be interpreted to prohibit
he establishment of effluent limitatiot_s for the control of the

2001Ed.)

thermal component of any discharge in accordance with See- '
tion 316 of the federal Clean Water Act (33 U.S.C. 1251 et

seq.).

(10) The primary means for protecting water quality in
wetlands is through implementing the antidegradation proce-
dures section (WAC 173-201A-070).

(a) In addition to designated uses, wetlands may have
existing beneficial uses that are to be protected that include

ground water exchange, shoreline stabilization, and storm
water attenuation.

(b) Water quality in wetlands is maintained and pro-
tected by maintaining the hydrologic conditions, hydrophytic
vegetation, and substrate characteristics necessary to support

existing and designated uses.

(c) Wetlands shall be delineated using the Washington
State Wetlands Identification and Delineation Manual, in
accordance with WAC 1.73-22-035•

[Statutory Authority: Chapter 90.48 RCW and 40 CFR 131.97-23-064
(Order 94-19), § 173-201A-060, filed 1Ill 8/97, effective 12/19/97. Statutory
Authority: Chapter90.48 RCW. 92-24-037 (Order 92-29), § 173-20IA-060,
filed 11/25/92,effective 12/26/92.l

WAC 173-201A-070 Antidegradatlon. The antide-
gradation policy of the state of Washington, as generally

guided by chapter 90.48 RCW, Water Pollution Control Act,
and chapter 90.54 RCW, Water Resources Act of 1971, is
stated as follows:

(1) Existing beneficial uses shall be maintained and pro-
tected and no further degradation which would interfere with

or become injurious to existing beneficial uses shall be
allowed.

(2) Whenever the natural conditions of said waters are of
a lower quality than the criteria assigned, the natural condi-

tions shall constitute the water quality criteria.
(3) Water quality shall be maintained and protected in

waters designated as outstanding resource waters in WAC
173-201A-080.

(4) Whenever waters are of a higher quality than the cri-

teria assigned for said waters, the existing water quality shall
be protected and pollution of said waters which will reduce
the existing quality shall not be allowed, except in those
instances where:

(a) It is clear, after satisfactory public participation and
intergovernmental coordination, that overriding consider-
ations of the public interest will be served;

(b) All wastes and other materials and substances dis-

charged into said waters shall be provided with all known,
available, and reasonable methods of prevention, control, and
treatment by new and existing point sources before discharge.
All activities which result in the pollution of waters fi'om

nonpoint sources shall be provided with all known, available,
and reasonable best management practices; and

(c) When the lowering of water quality in high quality
waters is authorized, the lower water quality shah still be of

high enough quality to fully support all existing beneficial
uses.

(5) Short-term modification of water quality may be per-
mitted as conditioned by WAC 173-201A-I 10.

[Statutory Authority: Chapter 90.48 RCW. 92-24-037 (Order 92-29), § 173-
201A-070, filed 11/25/92, effective 12/26/92.]
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